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SlST&lC  r       MASSACHUSETTS,  TO  WXTt  I 


V.T  It  rrtsirTi^bcT--iT,  TitAt  on  the  twenty-third  diT  oTOetobCT*  A*  D.  IttSt  lad  in  ibc  dtnv-i-ii^hih 
ve*r  (it'  Uif  Indepeudcnw  of  the  Unitttl  Stunw  Ajncrka,  WMton  Dmi^  of  the  Mid  <l»thct|  tuu 
tfepoaited  in  iliiiBll—  tfw  Hiterf  » haalmiw rigti '■t—rf ■>  tUm^mtmnmttlm^wmfit  mum' 


tng,  t»  wit : 

A  <.<'ii>Tnl  Abrikk^K  nt  ainl  Dik,'<-<T  of  Ainfrirnn  Ijiw,  witk CtMiMMl VMiS Mil CiHHflM*  9^ 
Kmhr"  Dane,  IX.  D.  CouuKllor  it  Law.    lu  tigln  volaniL^." 

b  amBf amity  bi  the  Act  of  the  Conf^rrti  oF  the  Vniii-^i  States.  entitW,  "  AnMtftr  thfe  en* 

if(m(nt  of  Wwningv  by  «-cviriiiK  the  copin  of  fciups,  c(iiiri\,  unJ  book*  to  the  mulhon  i«i>d 
prieton  «f  Mich  copiOi  during  the  iin>r«  tbrrfin  nu  nu inn-d  ,"   mid  jiitu  tu  an  nci,  n  -uli  d,  ' 
■et,  ftipplenicnUu-y  to  in  •ct,  cntjtle«l,  An  net  lur  i)u  i  iicoiii  ije-v  nit  iit  ol  >_'iiriinii^,  by  securing 
Cl>pi<-»  of  It.iHi*,  clLartj.  Mill  l<<.i()K>.        lfi(    uuliirn-i  and   nrvijirnjlnri.  ijt  such   Cdpiri,  dai'in^thet 

JOHN  W.  DAVIS, 


  I 

ciMBUDoe: 


I 


tltntvM.  Etnrltijtitunt 


or 


AMERICAN  LAW, 


CHAPTER  LXXl. 


CASE  ON  TORTS.  AS  TO  MILLS,  LANDS  FLOWED,  WATEBUTft 

PLACES,  ko. 

Art.  1.  General.  Principles.  ^  1.  This  action  on  FormiofDc- 
tfae  case  lies  in  numerous  cases,  in  regard  to  lands  Jiowed,  p"™^'^°^*» 

these  we  here  raocb  TalaaUe  property,  of  a  mixed  Bttore.  ^  ^» 
The  penoo  who  invne  tfie  whUntIi  iisowljr  owoe  Ifa  toil  under  21  nien 
them,  but  not  alwiqrs;  for  eomettiiies  one  man  owns  the  soil,  to  many,  ia 
the  bed  of  the  river  or  stream,  or  water,  and  another  by  a  JJJjJ'J^JjJ^ 

grant  or  by  prescription,  whirh  supposes  a  grantt  has  a  d^t  AmericM 
to  the  tvater,  or  to  tlie  fish,  &c.  in  it,  or  to  both.  Precwleots 

2.  The  rif^ht  of  soil  in  rivers  and  anm  of  the  sfn  has  ^»*** 
beeu  already  considered,  in  Cb.  68.    Tiie  right  of  soil  ia 

hadB  flowed,  wateriiig<^plaee%  ke.  depends,  like  the  right  of 
son  in  other  knds,  on  deisds,  wilb,  kmg  posseasioo,  and  records. 

Hence,  this  right  veij  Dflturally  falls  under  the  heads,  titles 
to  land?,  and  conveyanees  of  lands*  The  right  to  fish  in  streams, 

fee.  so  far  ^9  it  respects  the  action  on  the  ease,  has  been  al- 
ready considered  in  the  same  chapter.  TJie  rights,  therefore, 
to  be  considered  in  this  chapter,  are  the  rights  to  these  water*, 
mill-sites,  and  places,  and  of  part-owners  in  mills,  by  common 
kw,  and  especially  by  our  State  statutes,  so  far  as  such  rights 
eome  m  jnesiioB  in  this  aetioo  on  the  esw. 

%  3.  The  snhject  naturally  directs  the  course  of  inqoiij, 
which  is,  as  to  the  nature  of  this  species  of  prupertyi  the  pll^fl* 
right  to  it»  the  ktjoiy  to  his  right,  and  the  teoiedf . 
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4  CASE  ON  TORTS. 

Ch.  71.      ^4.  Tlie  nature  of  these  kindi  €f  properif.   Water  is  bo| 

Ari,  1.    of  a  nature  to  be  demanded  in  a  writ  by  the  name  of  water  ^ 
V,,^V""VJ  ^^^^  the  demand  must  be  of  so  tfutny  acres  of  land  covered 
Co.  Lit  4,     iffith  water.    But  such  is  the  nntui  e  of  a  vmiering-piacr,  ihat 
Tf*'m'**"*  **  inhabitant  of  a  town  may  hnve  an  action  on  the  rate, 

2  Esp.  128.—  disturbing  a  customary  watering-place,  otherwise  he  should 
Co.  £ft.  be  vdtbout  rmoedy.''  So  tiie  mhabiuuits  of  a  parish  may  pro- 
Tai/i4a—  ^  ^  waUring'place,  though  it  Ss  Qtfy  the  water  that  is 

8  8dik.fl78.  of  any  me  to  thero,  of  whicb,  being  Jhehmiiiig^  ao  poeieMioft 
Cro.Car.  492.  cg^l  be  given  in  ejcctmeiU* 

^  S  644  .  ^  ^'        Croke  agrees  with  Coke,  that  a  autmmry  wcrftfr* 

Fineiix  V.  '  ^^^'P^nct  Is  of  such  a  nature,  that  every  inhabitant  of  a  town 
Boveden,  may  have  such  a  ri^ht  to  it,  or  to  the  water  there,  ihnt  he  may 
Jjjjhuryt.  jjgyg  ^,jjgg  disiurbing  him  in  it.  He  cites  the  case  of 
Westbury  r.  Powell,  where  tlie  "  inhabitants  of  Southwark 
had  a  commuu  watering-place,  and  tlie  deft,  slopped  it.  The 
pit.,  being  an  mbabitant  there,  brought'  his  action  on  the  case^ 
and  adjudged  matntalaable*  CommoiiweaMi  e.  Uamiuig,  also, 
below. 

Man.  s.  J.      %  6.  In  this  caie,  the  court  decided,  that  if  the  owner  of 

1^^"^  Ma' o  ^  *  fi^^  ^'^^  '^"^  ^  ^  ^ 

r.  Quinby^^  stream  and  mill-site  to  the  middle  of  the  river  may  be  deem- 
€aoibeilBBd.  cd  nppnrt finances.  Hence  a  mill  ?itf^  is  of  a  nature  to  be 
granted  />v  itself;  for  it  is  land  on  which  a  mill  mnv  bp  plac- 
ed;  or  to  be  granted  as  appurtenant  to  the  land  aciininiii^  the 
river,  a^  tlie  stream  may.  The  principle  is  clear,  that  he  who 
owns  ilie  lands  on  botii  sides  oi  a  fresh  water  river,  prima  fa- 
m  owns  the  river  or  iHearo,  including  the  bed,  and  all 
mUMee  io  it.  And  if  be  own  oolj  the  land  eo  one  fide^ 
liieB  to  the  middb,  aa  above  ataied,  io  Mayo  e.  Qoinby.  And 
the  mill-site  being  fixed,  ia  held  by  a  ipwtj^e  any  other  iMd ; 
but  as  the  subject  or  the  thing,  cypurtei^aat,  aa  in  that  eaie* 
But  the  river,  stream,  or  water  being  fluctuating,  and  ii^pa- 
ble  of  any  fiaxd  possession,  may  be  claimed  in  dilTcrent  manners 
by  hitn  who  does  not  own  the  a^^oiumi;  lands,  as  in  the  follow- 
ing cases. 

^  7.  The  pit.  must  state  and  prove  a  title  to  the  water, 
WMre  he  daims  it  through  another^s  land.  For  to  claim  water 
ia,  or  funniii^  through  anotbar^s  land,  js  okiming  a  bene6t  or 
an  easement  m  another's  land,  wbicb  is  pnmd  fade  againtt 
tommom  right ;  (or  the  law  can  never  sopiiose  I  have  a  right 
in  another's  laiid^  until  I  specially  state  and  prove  that  right. 
8.  In  this  case,  Vernon,  in  her  declaration,  stated  that 
1  Stra.  6, «,        ^'^'^  po«?<;essed  of  a  house  in  Ipswich,  to  which  water  was 
VernoD  v.      Conveyed  by  a  lenden  pipe,  from  the  condnit-hoiise  ;  and  that 
the  (left,  placed  siop-rocks  in  said  pipe,  and  tliereby  hindered 

the  water  from  coming  to  the  fit's,  bouse,  and  diverted  great 
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qoanddes  of  it,  whereby  abe  kiit  dia  use  of  ber  house.   The  Ch  7U 

deft,  pleaded  that  at  the  time  when,  and  long  before,  he  was  Art,  1. 
seizfff  in  fee  of  half  an  nrtp  of  land,  being  bis  garden,  ari(^  fif- 
ing between  the  conti(n(-/iounc  and  the  plfs.  houst  ;  aiid  being 
so  seised,  he  placed  said  pipe  in  his  garilen  for  iiii  own  use, 
and  fixed  said  stop-cocks,  as  be  might  lawfully  do,  which  is 
the  same  trespass.    The  pit.  demurred,  and  the  deft,  joined 


J 9.  And  the  oomt  nid,  ifae  wvong  is  stopping  the  wtier, 
the  caiiTUig  awsj  if  oaiy  t^grmvution  ;  that  the  deekunr 
tlon  is  upoo  a  pasMetiion,  which  is  good  cnlj  against  a  wrong' 
doer;  sad  therefore  the  pit,  mutt  thms  m  UUe  $  the  d^* 

cZ/iim.t  f}if>  .T0t7  ovf  ff  V'hirh  ihe  ph.  rJaim^  an  paffementy  and 
thcreiore  »k&  mwt  akew  a  tuUp"  and  set  it  out  ia  her  declara- 
tion. 

§  10.  Here  the  wntn  on  the  ihft^s.  land,  prima  fade.^  be- 
longed to  him  ;  and  it  liie  pit.  woulii  have  it,  she  was  bound 
hy  law,  to  state  and  prove  her  right  to  i^  specially.  This 
pnoeiple  fimt  tfafoiigh  eveiy  ease,  where  cm  ehuns  wster  or 
wBf  eapMpent  wbatefor,  is  Ihe  kuiid  of  inoiher.  But  a  ban 
p0s$eidm  of  the  easement,  is  sufficient  agtinst «  mere  wrong' 
doer  ;  for  h  is  a  better  fight  than  his,  who  has  none  tt  ul» 
But  tliis  possession  never  can  be  good  against  the  owner  of 
the  soil.  But  the  pit's,  possession  in  trespass  is  good,  if  he 
defeat  li  e  dell's  title  set  up.  2  Esp.  99»  100^  Cro.  E^'Mi% 
Fenner  v.  Fisher. 

^11.  Changiufr  milh  does  not  rliangc  the  nature  of  the  Liutrel} 
estate  in  them,  and  in  the  iaili-stieam.  As  where  the  decla-  case. 
ntiM  was  fee  diverting  the  pit's  stream  to  his  mill.  Plea  not 
gaSlty,  The  case  states,  that  the  pit.  was  seiwd  of  two  ao- 
cieai  tad  nuDOos  fidfingniiUs,  lonied  hf  iueh  a  straam  time 
out  of  mind,  and  pulled  them  down,  end  in  their  place  httik 
two  grist  milb,  which  the  said  river  turned  ;  sod  that  tha 
defts.  by  breaking  down  his  bank,  diverted  his  stream.  Jt  was 
objected  that  the  pit.  had  a  prescriptive  ri?rht  or  '^rnnt  for  his 
fullins:  mills;  and  that  he  could  not  }tiili  iht-in  down,  and  build 
giiSl  mills  in  their  place,  within  his  supposed  grant  or  |)re' 
scriptive  right.  But  the  court  held  that  he  could,  and  gave 
judgment  for  the  pit. ;  for  it  is  within  the  prescription  to  pull 
doani  an  old  ndll,  and  to  boiid  anothtt  of  die  laaa  kiad,  m 
the  sane  place ;  or  of  a  diflereot  luady  if  he  do  aol  Wlw  lib 
waiier-comrtef  and  the  miU$  are  Ifte  sisie  t»  low*  end  aeeoidi^g 
to  iha  lei^atar*  And  F.  N.  B.  the  pit.  may  demand  his  oiill, 
without  saymg  what  mill.  And  the  pk.  might  well  claim  a 
great  part  of  the  water,  for  it  was  impossible  to  tell  what  part  ^ 
and  the  quantity  wns  not  material ;  and  the  charge  was  di- 
verting water  that  run  to  the  pll*s.  mills. 
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Ch.  tl.      §  l%4  Ifamgtifle  ritm  mn  highvoayt  f  waA  khn 
Arit  %•   to  diFert  a  part  of  the  water,  whereby  the  curreot  ia  weaken* 
V^^^'^xJ  ed,  and  made  uoable  to  cany  vessels  of  the  same  hurden,  aa 
S^Bac.  Abr.    jj  ^otiM  hpforp.    So  the  layins;  of  timber  in  a  common  river, 
though  the  soil  belong  to  the  pdrtij,  is  eqtjallv  ;i  nusance,  as 
if  tlie  soil  was  oot  his,  if  thereby  the  passage  of  boats,  is 
obstructed. 

-R^i.' Abn^'     ^       So  it  iias  been  decided,  dial  "  if  I  have  a  mill,  and 
109.— fiard.  my  neighbour  builds  another  min  on  bis  own  laud,  by  wfaiofa 
Browi^i  167       pv^^  of  my  mifl  are  dlaihnsbed,  yet  do  aeiMm  Ilea  againit 
U  ifoy.'  184'       ;  Ibr  every  one  mnj  lawfully  erect  a  aoiH  on  Imowii  Mnd.** 
TUa  la  true ;  iMit  thia  general  poahioii  must  be  UDteMDod  to 
a|iply  only  to  cases  where  the  operatieoB  of  the  new  aoiH  are 
very  well  confined  to  the  lands  of  its  owner,  as  below. 
?Bac^iSir"      ^  ^  ^'  '*  ^^'^      '  h^ve.  a  mill  hy  presrripfion  in  my  own 
40.—3ILVI.  land;  ifanotlier  erect  a  new  mill  on  his  own  land  ;  if  this  draws 
1^  away  the  ^tipam  from  my  mill,  anil  slops  it,  or  makes  too 

great  a  (jiiaiuiiy  of  water  run  to  tny  mill,  by  which  1  receive 
damage,  m  ilial  my  uiiii  cannot  grind  so  much  as  it  was  used 
to  do,  I  Mm  have  an  actioo  on  the  case  agamit  kim/* 
1  Wits.  ^     ^  19.  In  thia  aelion  againat  Taylor,  the  eoort  held,  the  pit. 
Taylor.*^''  ^"         ^  prove  repairs  of  a  pew  against  a  ttnmger  ;  but  Mt 
^  '       kB  must  state  and  prove       i^^aimt  the  owner  of  lAe  aeil;  for 
aiiy  title  in  the  plt«,  eren  possesskm,  la  soficient  agaioat  • 
^  alranger,  a  mere  wrongdoer,  who  has  no  title  at  all. 

Aht.  2.  PWs.  right  in  his  mill-stream^  wnter-ronrses^  fye* 

1  Wib.  174,  <J  1,  In  tiiis  case  the  pit.  staled  in  his  deciaratiort,  that  he 
r^BeS^^cUed        possessed  of  a  dose  of  his,  and  water  used  to  run  through 

2  £«p.W.—  it,  time  out  of  mind,  and  that  the  deft,  diverted  it.  Judg^* 
^DoM.  D.  inent  for  the  pU. ;  and  the  court  held,  that  the  deft,  might 
^         efflOMe  fafa  pits,  but  ne^  afflar^ge  Aaai  m  k§  ktd  Jbna  ;  fer 

ao  doing  (as  appeared^  Ae  dtMrtatf  tala  liftaai  aiore  mitr  if 
iSkt  stream  l4aii  laat  tile  mtkni  magB^ 

In  this  case,  the  deft,  owned  the  land  ahove,  and  the  piL 
owned  the  land  below,  and  claimed  a  right  to  have  a  stream 
to  run  to  Ills  land,  through  the  deft*s.  land,  in  its  ancient  form 
and  qva-nfif}/ ;  nnd  time  nnd  !i?a2;o  «o  fixed  this  right,  that  the 
deft,  could  use  only  his  customary  portion  of  the  water,  even 
in  hih'  own  lund* 

44?"v\  ^?'***     ^  ^*  ^  ^'^  his  prescriptive  right  of  burial  of  any 

V.  Gifieib!—  person  &ic.,  and  omitted  the  part  of  the  prescriptioQ,  that  he 
9Ei|k  as!  una  to  pay  2s.  a  person ;  aid  the  eoitfl  mM  the  dedantlan 
good.  And  p.  443,  the  oonit  aaid,  when  one  ehnau  a  aatvi-^ 
tnde  en  nnodUrV  prop&rtiff  h$  mmtt  any  «mI  ^raat  Ifta  tuMa 
agatmi  tk$  owm  iftmds  properiff  but  that  the  delk>  was  a 
'wrofljgvlaar,  againatwhom  jwieeMten  waa  aaffieMpt;  and  the 
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distinction  is  between  hi/n  and  f/ic  ou^er  ij/"  ike         ind  tii« 

2s.  was  no  pari  ot  liie  prescription.  •'^^i'  2. 

3.  In  diis  case,  of  commoii,  the  court  held,  tkat  if  one  \,y^v^s^ 
eUJim  an  interest  in  the  land  of  another,  he  maM  alal«  Ul  ^  8  Wite.  m 
mmbt^in^i  hatwfaMthaaetioakiMtagnBtttheoini'  ];^^^^ 
or  of  the  aoU,  but  igpioH  even  one  eommoper  by  aaolher,  tfae  Tmiitiir 
p<uaMdiiQC8iat»bi8inlemiiBdM]ttd  )  ferft  koritr  ai^intt  •I'Mi-^ 
Ibe  owner  of  the  luid^  he  need  Mate  a  title.  Sljy 

^  4.  This  was  an  action  on  the  aue,  for  that  A  aad  1m  wife  |  ^^ro.  IM, 
were  tetzed  of  a  water-mill^  called  Westbor}'  mill  Sic. ;  and  R  oome  r 
being  so  seized,  they,  and  all  tbo«e  whose  estate  they  had  iu  '^i'""'iauuu 
said  luill,  have  had,  time  out  of  mind,        a  watercourpe  run- 
ning in  tlic  river  Westbury  to  a  mill,  called  Junelly  niill,  in  the 
county  of  Aoflolk,  to  said  Wesibury  mill,  and  from  thence 
over  an  acre  of  the  deft's.  land  to  Mixbury  mill  in  the  county 
of  Osoo,  aad  thb  widiont  the  ereetkm  ef  any  mill;  and  iUM^ 
tee  out  of  i»ind»  ibe  gpriwing  lie.  |  end  being  so  ieined»  ]eee> 
ad  the  said  mill  to  the  ph.  by  indentnre,  whereby  be  beeame 
jpossessedi  till  the  deft,  erected  a  new  ndll  on  lAe  »aid  aert^  by 
which  he  obstnicted  the  aforesaid  water,  so  that  the  mill  afore- 
said was  snffocahm^  so  that  the  ph.  lost  the  profits  of  Ins  mill 

from  — —  to  .    Demurrer,  ptnfi  judEnicni  lor  the  ph.  In 

this  case,  the  deft.,  by  erertln?  a  new  mill,  Uiniigh  on  his  own 
land,  flowed  the  pit's,  null  on  his  land^  and  this  flowinsj  was 
a  tiespas*  oa  his  land  indirectly  committed  ;  liie  iiov^ing,  a 
CMt^^neeee  aS  erecting  the  dam,  so  cote,  the  proper  aetion. 

J 6.  Am  eneienf  mOmomm  memtomtd  le  mu  to  the  pit's.  >  Kv* 
er  landy  be.  is  the  etme  at  a  preaotiptioni  and  to  daim  an 
ancient  mifl  ia  the  same  u  to  efaum  one  tkne  out  of  mind.       .  ^  , 

^  6.  This  was  an  action  on  the  caae  agauist  Mocdauni)  for  jm^mmi  w! 
flowing  by  a  miU.    The  declaration  states,  that  A  and  his 
wife  were  seized  to  them  and  the  heirs  of  the  husband,  of  five 
acres  of  meadow,  lying  near  Westbury  river,  and  being  so 
seized,  let  them  to  the  pit,  by  indent  m  e  for  twenty-one  years, 

by  force  of  which  he  was  possessed,  and  the  deft,  on  built 

H  mill  oil  and  across  Uie  said  river,  by  reason  of  which  he  ob- 
tfiuded  the  water  running  in  said  river,  with  his  mill,  so  that 
the  water  from  dme  to  time,  yearly,  after  erecttag  said  mitt, 
oftr  flowed  the  banks  of  the  river  m  said  fire  acres^meadow, 
and  tnondated  ihem,  by  which  they  became  barren  hsc«  to  the 
plt?s«  damage*  Deft,  demurred  in  regard  to  the  manner  of 
seizin  laid  ;  overruled,  and  jud^rmont  for  the  ph. ;  see  also  1 
Salk.  21,  Tenant  v,  Gokhvin,  459,  Roswell  v.  Prior,  and  Rex 
V.  RosweU;  3  Salk.  12,  Bird  v.  Stroud j  I  Bac.  Ahr.  &4:  9 
Co.  58. 

From  these  cases  five  rules  result :  1 .  If  the  pit.  claim  an 
eascmeiii  m  the  deli's,  laud,  as  conunon,  a  way,  a  right  to 
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Ch.  71.  haty  tiure,  to  biing  or  otrrjr  wtttr  tfaroagh  It,  lie»  An  pic 
Jin,  3«    must  flliew  a  tide  so  to  do  |  ibr  be  adoids  the  deft,  owv  tbe 
Si^v*^  land,  or  h  aoappears»  and  theo  when  the  ph.  derires  or  daimt 

some  use  or  interest  thereio,  as  an  easement  he  mmsi  iriiew 
how  he  M  ealitled,  Ibr  fail  okim  is  agunst  the  general  right  ol 

ownership. 

But  second.  Where  the  pit.  claims  such  an  easement 
against  a  mere  stranger  or  wrongdoer,  mere  possession  of  the 
easement  by  the  pit.,  or  of  the  estate  whereto  it  ajjiienains,  is 
sutlicieiu,  lor  this  possession  is  a  better  riglii  iliaii  the  mere 
Stranger,  or  wrongdoer  has.  And  so  in  trespass,  if  he  destroys 
the  title  the  deft,  sets  up. 

Third*  When  the  ph.  merely  complaint  of  w  injury  to  hii 
own  land,  as  thtt  the  deft,  orerftowed  it  by  his  mill  &(c.,  as  iD 
Jackson  «•  Mordaoot,  above,  the  pit.  may  state  his  title  or 
only  his  possesion ;  ibr  the  injury  is  direct  to  his  estate  in  his 
possession,  for  yenrs  or  otherwise,  and  be  claims  nothing  in 
the  deft's.  estate,  and  possession  aione  of  land  entities  the  pit. 
to  complain  of  an  illegal  act  done  to  it. 

Fourth.  AVhen  the  ph.  cluiuis  an  easement  in  the  deft's. 
C;3laLe,  It  lb  iiQt  enough  i'ur  the  pit.  to  shew  he  is  seized  in 
lee  of  his  own  estate  or  land ;  Sat  this  lie  may  be,  and  yet 
have  no  right,  btorest,  or  easement  in  the  deft's.  egcats  or 
land  ;  but  he  most  by  prescription,  grant,  or  agreement,  shew 
how  he,  the  ph.,  is  entitled  to  this  right,  interest,  or  easement, 
in  the  deft's.  land.  It  is  a  hmited  special  interest,  derived  out 
of  the  land  of  the  deft.,  and  must  be  stated,  as  an  estate  tail, 
or  other  lesser  estato  must  be,  wluch  is  derived  otit  of  the  fee 
bmipie. 

^  6.  If  the  pit.  and  his  ancestors,  or  the  pit.  and  tho«;e 
whose  estate  he  has,  once  had  au  aacient  or  prescriptive  right 
to  any  such  easemeut,  but  no  possession  or  use  thereof  for 
sixQr  years  before  the  aetion  brought,  the  rigbt  is  gone  $  for 
by  me  act  of  limitations  of  real  aoHons,  passed  July  4,  1786» 
BO  man  shall  make  pieseriptioo  to  any  hereditaments  &c.  be- 
^  yond  sixty  years.  Bet  qtuere  if  sixty  years'  possession  of  sueh 

jSf'^vm,  ^^^^^^  gi^M  ti  title  to  it.    See  post,  Ways,  also  Nusancc  ; 

now  forty  years  in  certain  cases,  Mass.  Act,  March  5,  1808. 
OCo.68,69,  §  7.  A  stated  in  his  declamtion,  tliat  he  had  a  luill  on  his 
-^fSJJ^l*  ^  prescription,  and  tlic  dc  ft.  erected  a  mill  on  his  land, 

by  which  the  pit's,  mill  \v;is  injured,  by  linving  the  water 
stupped.    Held,  ihe  action  lies    so  it  does  it  the  deft's.  mill 
draw  away  the  water,  or  if  his  mili  throw,  too  great  a  qnanti^ 
of  water  upon  the  |lt*s.  mill,  by  reaaon  of  which  it  camid 
a  flMimi  116  ^^^^^  ^  mwAi  as  it  used  to  do,  this  actioii  on  the  case  lies. 
Croyton    '    ^  8.  So  one  by  preaciipiioii  may  be  entitled  to  ha^e  all  the 
Lethebye  —  oom  of  the  tenants  of  mm  a  place  giomid  at  his  mill,  and  tf 
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my  of  them  grind  elsewhere,  case  lies.  2  £8p»         and  Ch.  71. 
Willes'  Reports  654,  Drake's  case.  Jlrt.  2. 

^  9.  iiui  ii  oiie  set  up  a  new  mill  in  ihe  iieighboui  hooii  of  ',^^vx^ 
tn  andenc  ooe,  an  action  will  not  lie,  though  a  damage  may  2  Esp.  432.^ 
•Mnie.  for  k  is  mm  wiwriAm  AmmuU haro  alwald  be  amittMl.  ~^  Co«.  D. 
iodl  M  liM  intboiitMSy  1  Com.  D.  9IKi»  wber«  It  It  Mid  ^ 
that  dm  WB&OD  on  the  caa«  liai^  if  a  hmh  erect  a  aafll  so  sear 
aoaiMt  aiilly  tlml  the  waiar  ruttUDg  toit  is  dtvected  er  el^ 
itructed. 

10.  The  case  states  t!iat  tlie  pit*      ■  was  poc<!ess-  Doogi.  ^ih, 

ed  of  ceriaiii  wfUcr  coni-tmils  in  ,  "  and  by  reason 

thereof  was  entitled  lo  the  toll  nnd  iimluire  of  all  corn,  grain,  isfer  153.  

and  maU,  Kromul  at  Uiose  millii,  Lliat  dnrint^  all  the  lime  of  his  '  <"om.D. 
possession,  ull  ihc  tj^nauts,  inhabitants,  and  residents  within  the  Biod.°a^. 
said  manor  ought  to  have  ground,  and  still  ought  to  grind  aU 
their  com,  grain,  aadaialtyvUeb  by  tben  or  ae^  ef  tSani  had 
beeo  er  ahoald  be  used  er  spent,  gfooMl  within  the  meeor  at 
the  pi^s.  BuOs,  and  noiebewheie  p  to  pa^  the  pit*  certain  ree- 
aonable  toll,  or  not  to  nae  in  the  manor  any  com  be*,  ground 
elsewliefe  than  at  the  ph*s.  mills.  That  the  tenant  was  an  inhab- 
tant  and  resident  he,  and  did,  knowiniily  use  com  ground  in 
the  inniior,  elsewiicre  lliaii  al  tiio  pit's,  mills,  whereby  be  wa» 
injured  in  the  proijt.s  of  ius  miii  aod  lost  toU  ^tC.,  wbich 
IvoLild  come  lu  hini  6lc. 

Fkn,  not  guilty.  The  evidence  was,  that  the  di^it.  used 
AmericaD  fkms,  and  deauttfer  to  the  evidence ;  the  abjection 
was,  that  thia  eusioni  as  hud  was  bad ;  fiir  by  it  the  aaid  in* 
babhams  cookl  net  oee  eaen  floor  or  ami  given  to  Aem,  not 
gnmnd  at  the  pit's,  mills.  But  the  court  decided,  that  the 
custom  was  good,  and  judgsaant  for  the  pit. ;  nor,  according 
to  the  note,  p.  18,  was  it  necessary  to  be  said  the  inhabitants 
had  &c*  immamoriaUy  uaed  lie.,  or  lo  be  laid  as  an  aneieat 
mill 

§  il.  In  this  a(  tioii  too  it  was  (iei  idfd,  t))af  an  action  on 
^e  case  lies  for  ^nnUitig  cum  at  oilier  iniils  conii  aiy  to  tlie  cus-  }J"****J^* 
toui,  but  not  for  not  griudiog  at  my  mill  corn  sold,  or  aU  com  1  ck,,^.  j>. 
need  in  ny  bonae,  for  than  I  cannot  oee  any  com  that  n  not 
^romd* 

^  IS.  In  dns  caae  Lord  £QeobonNi^  aaid,  htdependeotly  Huiey 
of  any  particular  enjoyment  which  another  has  been  used  to  Beasiey  r. 
have,    ereiy  person  is  entitled  to  tlie  benefit  of  a  flow  of  wa-  Sbaw,  cited 
ter  in  his  own  land  without  diminution  or  alteration  ;  but  an  2H?tb^er«am 

adverj^e  risrht  may  exist,  fniinded  on  the  orrupation  of  nnother,  t»M$, 
and  although  the  stream  be  either  diminished  in  quai)Mr\ .  or 
even  corrupted  in  quality,  as  by  means  of  the  exercise  ol  cer- 
tain trades,  yet  if  the  occupation  of  the  party  so  taking  or  using 
it,  hath  exisitiil  for  so  kmg  a  Uoxt  may  faii»e  the  presump- 
veil,  in.  3 
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Ch.  71.  tion  of  a  grant,  the  other  party  whose  land  is  below  must  take 
jSrt,  3.  l^ie  stream  subject  to  such  adverse  ri^ht.  Twenty  years'  ex- 
clusive enjoyment  of  the  water  in  any  particular  mauoer, 
afibrds  a  conclusive  presumptiou  of  rigiit  in  die  party  so  enjoy- 
ing: it,  derived  from  giant  or  act  of  parliament.  But  less  than 
twenty  years'  enjoyment  may  or  may  not  afibrd  such  a  pre- 
sumption, accordingly  as  it  is  attended  with  drcwmttances  to 
aappon  or  rebut  the  r^;!)!*"  The  other  justices  agreed. 

In  this  ease  the  dera.  in  1734,  appropriated  to  their  use  a 
part  of  a  stream  running  out  of  the  river  Iswell,  and  quietly 
enjoyed  this  part  sixty-three  years,  and  till  1787,  by  means  of 
their  canal,  which  took  their  water  from  this  stream  above  a 
bend  in  it,  and  returned  it  to  it  below.  In  17*^7,  the  pit.  set  up 
buildings  for  the  use  of  bis  trade  on  the  bend  of  the  stream, 
and  appropriated  the  surplus  water  of  the  stream,  and  leaving 
the  defts.  as  much  as  tiiey  bad  used  ;  this  it  was  held  the  pit. 
had  a  right  to  do.  In  1791,  the  defis.  enlarged  their  sluices 
tte.  and  took  more  of  the  water  (Mf  the  stream  then  they  bad 
before ;  plu  sued  them  in  1803,  for  drawfaig  away  a  part  of 
Jiis  water,  and  recovered ;  for  ^uoad  this  surplus,  his  possessm 
was  older  and  better  than  theirs,  as  he  appropriated  this  «ur- 
plm  as  ill  a  state  of  nature  four  years  sooner  than  they  did. 

Art.  3.  Remedies.   §  1.  When  the  pit.  is  possessed  of  the 
soil,  and  a  wrong  is  done  directly  to  the  estate,  he  may  have 
trespass,  but  generally  where  the  deft,  so  disturbs  the  pit.  in 
his  strejim,  or  watercourse,  or  watering;  place,  as  to  occasion 
consequeiUiul  damages,  case  is  the  proper  action  in  all  cases 
where  the  deft,  does  the  original  act  on  his  own  land,  as  in 
Vernon  v.  Goodrich,  Brown  e.  Best,  Broome  e.  Mordaont,  tio. 
and  a  damage  thereby  after  arises  to  the  pit.,  and  see  chapter 
1,  art.  3;  1  Wils.  174,  Amer.  Precedents  196,  declarations 
in  case  lor  overflowinc  the  pit's,  meadow  by  a  sluice.   So  in 
case  for  turning  the  pit's,  ancient  stream  in  Uiis  State,  p.  196. 
So  in  case  for  overflowing  the  pit's,  meadow  by  ;i  mill  in  this 
State,  p.  197.    And  in  subsequent  articles  in  this  cimpior,  as 
Miaot  V.  Wheeler,  Pe  n  son  i'.  Tenny,  Pcabody  v,  Hobbs,  Bent 
V,  Wheeler,  Buckm m  v.  Tufts,  he.  all  cases  tried  in  our 
courts  5  also  Cort  v.  liirkbeck,  forui  ui  the  declaration,  Walsh 
Wray,  Harbin  e.  Green,  Am.  Pr.  164,  Part  owners  v.  Part 
owners  for  mill  repairs. 
Ln!^  Co.        ^'        pit.  m  his  declaration  must  state  a  title  to  the 
^^ytjl^  thing  to  which  the  nusance  is  done,  at  the  time  done,  and  the 
nSw  prejudice  by  a  di?enioi|  of  his  stream  &e. ;  but  a  seisin  in 

land  is  good,  or  possession,  io  that.ius  house  or  mill  is  amiijum 
or  erected  anciently. 
JjA.  Raym.       ^  3.  So  if  tlie  pit.  declares  the  deft,  maliciously  continued, 

v.^ickin^,      cau^d  to  run  a  wat^coufse.  near  the  pU's.  iiound&tion» 

«ited  1  Com-  D.  997.  ' 
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•nd  did  not  repair  the  pipes,  wberebj  be  was  damnified,  it  is   Ch.  71. 
well,  though  the  ph.  do  not  say  the  pipes  were  the  deftV,  or  .4^.  3. 
thnt  he  laid  them  ihero,  or  was  obliged  to  repair  them  ;  and  ^i^y^^y 
tiiough  the  pit.  does  not  set  out  a  title,  hut  nnlv  says  he  wrts 
lawfully  possessed  ;  for  a  nusance  is  aa  injury  to  a  possession 
as  well  as  title.    So  one  only  possessed  'of  the  thing;,  that  is, 
the  Dusaoce,  and  continuing  it,  does  au  iujury  as  much  as  if  the 
ewner  «lit. 

^  4.  Cm  for  diTeftitig  a  watmoarae  ftom  the  ph'k.  malt.  i^7, 
Pk.  fltBted  the  oiMnietioB  to  be  i»  it  upon  bis  poeaessioo,  and  H?:  J'J^u 
tint  Of  reiioo  of  bis  pesseaMi,  be  bed  a  li^  to  the  use  o(^Em  319. 
Ibe  water  wmmiag  m  a  certain  tunnd  lo  bis  mill ;  beU,  the 

aHe«!^tion  was  not  supported  by  evidence,  the  tuncel  was  made 
on  the  defi's.  land  which  he  had  agreed  to  let  the  ph.  havf> 
for  this  purjKJse  for  a  certain  consideration,  but  of  which  no 
eonveyance  was  made  by  the  deft,  to  the  j)1t.,  and  he  had 
afterwards  refused  assent,  because  the  pit.  liad  not  the  water 
by  reason  of  the  possession  of  the  mill  &c.  but  by  parol  license 
er  cootreet,  ivbicb  oould  not  pais  the  title  to  the  ttod,  tod  as 
a  fieense,  was  refocaUe  aod  revoked.  Here  tbe  tide  tbe  pit. 
claimed  was,  to  have  the  water  flowing  b  a  tunnel  over  tbe 
deft*s.  land.  This,  tbe  cotm  said,  "  could  not  pass  by  parol 
Mceose  without  deed.**  "  The  pit.  oonld  not  be  entitled  to  it» 
as  sfnted  In  the  declaration,  by  reason  of  hU  possession  of  the 
mill,  but  he  had  it  by  license  of  the  deft.,  or  by  contrnrt  with 
him,"  this  revocable  &,c.  The  court  ai-'o  observed,  the  pit's. 
"  cnjo}  irifjDt  with  the  deft's.  as'^eiit  was  uoi  left  as  evidence  to 
the  jiiry  to  presume  a  grant,  l>ui  it  is  supposed  it  gave  a  title 
in  point  of  law,  which  it  clearlv  did  not. 

f  5.  fFkere  cm  mSlHnmer  mi  hk  aeHtn  fir  kit  aJhtmeei  ii  Man.  r.  ' 
i|fiMii<  emother.  The  pit.  owned  one  fifth  or  a  mitt,  the  defts.  ^^"^^  ^ 
two  fifths  each.   The  dam  being  out  of  te|Miir,  tbejr  agreed  L^.uu 
that  each  should  do  his  part  of  the  repairs,  and  if  any  one 
failed  to  do  his  part,  he  should  pay  to  the  other  who  should  do 
more  than  his  part,  the  deficioncy  in  money.     The  ph.  ex- 
pt'iuifHi  .CiOU  in  the  rrpr\ii  <.  licyuiid  his  j)art :  because  WalHs 
nczI'Ttcd  his  part,  Ft  i  re  did  liis.     The  pit.,  in  an  action  for 
mojiies  expended,  \\;i.s  held  lo  liave  Jiis  action  only  acainst 
Wallis,  and  not  agciinsi  imn  and  Ferre  jointly  ;  all  three  were 
tenants  in  conuaoo  of  the  dam.    3d.  I>efts.  held  their  mills 
hf  separate  thtes,  eaeb amoiety,  aod  need  them  akamately  by 
waeks ;  at  common  law,  one  tenant  in  common  has  no  aetion  ' 
i^gunst  another  for  such  advances ;  tins  aetion  was  not  on  the 
jnill  act,  but  tbe  pit's,  remedy  was  on  an  express  protmse^anil 
each  deft,  promised  semallj  ibr  bis  owB  ^eficienqr ;  the 
i^poeflMDt  was  lq;sl. 
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Ch.  1.        ^6.  TVhere  no  aviion  lies  for  a  lower  mUl  jlowmg  one 
Jhrt.  9b    0Mie      Ctae  ibr  building  a  dam  across  Cobbesee  stream, 
y^^^/"^^  ffaat  caoed  the  miter  of  it  to  flow  boek  upon  the  pit's.  mSBL 

SI  ^'^^  ^  S"^^^ '  ^*  *^  pit.  did  not  owa 

«.  liaiilBM-  ^  ^lo*^  claimed  in  his  declaratioo  ttid  iss^ies  :  8d.  Fleet 
the  ded.  was  seized  of  half  the  land  over  which  the  ilrme 
flowed,  to  wit,  the  northerly  side,  and  of  the. close  at  the 

northerly  end  of  tho  prrrtrd  by  thr  pit.  ;  pnd  when  he 
did  it,  he  hud  no  riglit  or  license  to  enter  is:<  .,  but  ereeted  it 
against  the  pit's,  will  &i.c.,  and  so  rontiimed  it  so  deft» 
pleaded  seizin  of  half  the  lands  flowed  by  said  stream,  between 
said  miU-dams,  and  oi'  llie  kiids  each  side  adjoining  his,  the 
deft's.,  mUls,  wherefore  he  erected  his  dam  kc.,  as  he  lawful- 
ly might.  To  thie  third  plea  the  pit.  demorred  generallf. 
Held,  this  plee  was  good ;  the  deft*  htd  n  right  to  eieet  Us 
dam  where  be  owned  the  lend  both  sides  of  the  streem,  end 
under  it,  and  only  liable  to  damages  to  one  having  a  right  to 
build  a  dam  above  the  deft's.  dam  ;  but  the  pit.  bad  no  snch 
right,  \n\\  wa*?  a  trespasser  to  tlio  deft,  by  erectmo;  a  dam  on 
his  land,  and  the  dt  fl.  had  a  right  lo  jndl  it  dovkTi,  as  far  as  il 
was  on  his  land.  And  the  court  thou  slit  it  would  be  singular, 
the  deft,  havina;  this  right,  that  lie  should  be  liable  for  ronse- 
quentiai  damages,  for  the  use  of  his  own  property,  lo  one  who 
bad  no  title  to  the  property  supposed  to  be  injured. 
IS  Mftw.  R.  ^  7.  JtuititU  «M&-einier't  right  to  enter  en  aifmning  lanit* 
&f^i  r'^mX  I'respass  for  breaking  die  ph*8.  close,  end  destioying  his  wt- 
ards  —  tor  gste.  Facts,  the  deft,  owned  a  gtist^-nuQ,  on  a  certeift 
s^e'^'^'^d  bad  been  built  about  fifty  yeaii,  to  which  tho 

cii.  7i^a.%  stream  run  unimpeded  through  the  plt*s.  meadow.  Al>oal 
t.tfL  seven  years  before  the  nrtion,  the  pits,  erected  a  dam  across 

it,  nhnut  three  quarters  ol  a  mile  above  the  mill,  and  in  their 
adow,  and  placed  said  gate  where  were  the  remains  of  an 
rdd  daiii,  but  where  there  had  been  no  drun  within  memory 
suiBcicnt  to  stop  ilie  water.  "  Since  the  erection  of  said 
dam,  the  pks.  htvn  dint  down  their  gate,  and  flowed  their 
meadow  et  pleasure,  in  the  winter.**  This  dam  made  the 
deft's.  nntt  neeriy  usele»  wlnle  the  wator  was  rising  to  the 
top  <tf  the  dam.  NoTemher35,  1815,  the  pits,  shutdown 
their  gate,  and  thereby  nearly  dqirifed  the  deft,  of  the  use  of 

bis  mill.   He  on  ,  took  away  said  gale,  and  thereby 

prevented  the  pits,  from  flowing  their  meadow.  Pits,  relied 
on  Weston  c.  Alden,  Ch.  09,  a.  26.  But  the  vnun  said,  in 
that  case  there  was  no  obstruction  lo  the  course  of  the  water, 
nor  did  it  appear  the  pit.,  in  that  case,  had  acquired  a  right 
by  preMcrijtlwii  lo  the  use  of  the  stream,  to  carry  works  wluch 
Imd  been  erected  and  maintained  at  his  expense.  (Nor  bad 
the  deft.|  in  this  case,  a  jpretcnptive  right,  imlesi  fony  years 
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giPB  Hi  on  this fMintte coivtatid  eoniielwere ritont)  Flit*  Ca.  1. 
■Dnsiiit.   JudpMDt  lor  the  defts.  Art,  S. 

§  8.  Case  by  tlm  pltt.,  as  owners  of  certain  miUs,  and  en-  k^^/^kJ 
thied  to  all  the  sfrenm.  except  what  they  had  Ifn^^rd  for  twen-  313*^5-^^' 
tf-ooe  years  to  the  riefts.,  from  Jnne  8,  1P14,  niid  complain-  iial.  r. 
log  die  defts.  had  diverted  more  water  than  they  liad  n  right  Uofa^ 
to  take,  for  a  time  stated.    He!d,  this  is  the  proper  kind  of 
action,  and  not  <x>venant ;  and  as  the  lessors  had  reserved,  at 
aD  times,  sufficient  water  to  carry  5000  spindles,  they  might 
apply  k  to  what  use  ^y  pleased. 

<^  9.  «iM  qmd  dmmm  inquMum  t»  FhgmB,  This  was  wnUMM  «. 
a  tajwraWw  to  a  judgment  of  the  Distriet  Court  of  R.,  by 
wilkdi  a  judgment  of  a  Court  «f  R.  was  reTorsod*    Held,  if  574,^.1  lur. 
the  party  applying  for  leave  to  ereet  a  mill,  slates  he  owns  die  Code,  p.  Bi, 
land  both  «^ifk«s  the  stream,  when  he  does  not ;  this  writ  ad 
fpforf  eyf..  Ink  on  upon  it,  ought  to  be  cum-^hrd.     2d.   The  1787!— Eng- 
Couuty  and  Corporation  Courts,  at  their  quarterly  terms,  may  lisbform 
in  their  discretion,  receive  the  probate  of  deeds,  or  wills,  or  wmitirl'sit. 
decide  mill  causes,  or  exercise  their  general  jurisdiciian.  But 
at  their  monthly  session  they  cannot  take  cognizance  of  any 
case,  exehisiveljr  assigned  lo  the  quaiterigr  sesskn.  The 
moutUyand  quarterly  eouits are  aH  the  same  courts:  con- 
sisling  of  the  same  judges,  ilieir  oiiginal  coosiitutloD  as  eourts 
of  record  for  the  counties  have  nerer  hem  altered.  The 
said  courts  of  quarter  sesskm  in  each  eoun^,  are  held  for 
the  trial  of  all  presentments,  criminal  prosecutions,  suits  at 
common  law,  and  in  chaiicory  where  the  sum  exceeds  .f 20  or  ,  * 

8U0  pounds  of  tohacco,  and  continue  in  session  for  six  dnys, 
unless  the  busmess  be  sooner  determined  ;  and  the  said  month- 
ly courts  are  held  for  the  trial  of  petitions  for  small  debts,  or 
for  trover  and  conversion,  or  detention  of  any  thing  not  ex- 
ceeding $90  Of  800  fomids  of  tobacco ;  for  proving  and  re- 
cordBig  deeds  and  wifls,  and  granting  eerlificaiss  of  probate 
and  adndmstralion,  and  fcH^the  transaction  of  all  business, 
wUeii  hf  kw  is  or  shall  be  made  cognizable  in  a  County  or 
Cbtporetion  Court,  except  such  as  is  assigned  to  the  Court  of 
quarter  session,  provided  that  injunctions  in  chancery  and  sev^ 
era!  enumerated  cn«^ps  mav  he  hcf^rd  and  determined  at  a 
raonllily  or  (jiKirtcrly  court.  But  conIrf)\  crsies  about  mills  are 
not  one  of  the  enumerated  cases.  Tlu«  jii(|<rmcnt  of  the  T)i - 
trict  Court  was  reversed,  and  ilial  of  t)i<'  (  (umiy  Court  aliiiai- 
ed  ;  and  the  peuuon  of  the  appellee,  and  the  subsequent  pro- 
ceedings thereon  in  the  County  Court,  ordered  to  be  djsmis- 

f  10.  Moody  applied  to  the  County  Court  of  M.  for  itosi^coia* 
Isaife  to  erect  a  water  grist'^nill  on  Butchers'  creek,  as  own-  man,  ein  k 
er  of  die  knd  en  both  sides,  lie.    In  this  ease  these  gen-  ^S^X^p 
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Ch.  1.  eral  principles  were  settled :  Ist.  jLn  inquisition  ad  quad 
Art,  4.  datnnumy  having  found  that  the  deceased's  lands  would  be 
^^^^^  overflowPf?,  and  a  summons  to  his  nrtins:  exornior  and 

trustee,  to  .shew  cause  Sic,  and  thai  lu^  njtpLaied  and  t  oniesicd 
the  moliou  on  its  rnenli-,  he  ecu  hi  noi  say  he  was  not  legally 
summoned  as  the  tenant  or  proprietor  of  the  land.  2d.  If 
such  a  writ  raentioa  a  cei  lain  height  of  the  dam,  it  is  no  ground 
for  setting  aside  the  proceedings,  though  no  particalir  hei|^ 
was  stated  in  the  order  dlreeting  the  writ.  3d.  It  is  oertun 
enough,  if  the  jury  find  so  many  acres  of 'land  will  be  ever- 
flowed,  ^together  with  all  other  damages,"  to  theyalneof 

$  .    4th.  An  order  of  court  granting  leave  lo  erect  a 

mill  is  valid,  though  no  order  be  made  directing  pejmem  of 
the  damnges  found. 
Mass.  E<;sex,      Art.  4.    Ca^e^  in  J^^fassachusetts,  ^c.    ^]  1.   This  was  an 
Jiov.  I8U2,    action  on  t!ir  rase,  in  which  the  pit.  at  first  <ieclared  on  pos- 
TenrT^Vid    ^''S*^"?       ^' leave  to  amend  so  as  lo  st;ite  a  right.  The 
5.*^jr."£oart.         stated  ilmi  he  was  October  3,  1799,  lavs  iully  possessed  of 
a  certain  water-mill,  on  Falls  river  in  Newbury  &c.,  and  en* 
titled  to  the  water  of  it  ruining  to  his  miUf  and  through  and 
Irom  the  same,  throng  divers  lands  to  the  sea  tie.,  for  worl^ 
ing  his  miU.   Bnt  the  defis.  knowing  the  premises,  on  — 
unjustly  stopped  it,  and  kept  a  oenain  miU-dam  before 


ftilfy  erected  across  the  said  river,  below  the  pit's,  dam,  and 
between  the  snme  and  the  sen,  hv  which  the  water  was  ob- 
structed and  prevented  from  running  down  int  )  ilie  sea  Sic., 
during  such  a  iime,  was  forced  back  on  the  jilt's,  mil!  &:c.,  and 
prevented  its  working,  &ic.  The  plea  was,  not  guiky,  and  Uie 
real  question  was  if  the  defts.  had  a  right  to  keep  their  dam 
as  high  as  they  bad  done. 

Tbe  pit.  proceeded  to  prove  his  tide  lo  his  land  wider  and 
adjoininc  the  mill  and  dam.  The  defts.  proved  tbe  title  of  • 
one  of  mem  to  tbe  lands  under  and  adjoining  their  miO,  both 
sides  tbe  river  above  and  betow,  and  the  other  deft,  was  tenant 
of  one  of  the  owners  ;  question  turned  then  on  an  agreement 
made  N'ovcmhor  21,  1745,  hy  the  owners  of  the  two  mills, 
fixing  iiow  high  each  might  flow.  Verdict  and  judgiru  lU  for 
tlie  defts.,  proving  by  their  title  and  the  said  agreement  that 
they  hnd  :i  right  to  flow  as  high  as  they  did. 

In  tJii?.  case  tlie  LngliDh  authorities  were  examined  on  the 
subject,  and  no  doubt  but  they  applied  here  an  in  £aghmd,  to 
tbts  kind  of  common  rigbt. 

According  to  all  ibe  authorities  the  amendment  waa  neoes* 
ssry,  for  the  ph.  claimed  a  free  watercourse  through  the  defts*. 
land ;  tbis  he  could  not  entitle  himself  to  on  possession  only ; 
though  perhaps  he  could  ground  his  complaint  of  flowing  his 
mill  on  his  posaessioo  afane.    Tbe  plea  was»  not  gMtUy,  on  a 
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spedai  agreement  to  give  any  special  matters  in  evidence.  Ch.  1. 
10  Johns.  R.  241,  342,  Sackridge  U  al.  v.  Beers.  In  enor  Art.  4, 
-on  certiorari  from  a  justice's  court,  held,  though  ttie  owih'  S^Ty^^ 

er  of  the  soil  on  a  public  river,  has  a  right  lo  erect  a  mill  on 
his  own  land,  he  must  so  construct  his  dam,  and  so  use  the 
water  as  not  lo  injure  ins  iiei^iibour  below,  in  the  enjojrment 
of  tiie  same  water,  according  to  its  natural  course,  and  if  im 
do  so  injure  him,  he  must  pay  the  damages  sustained. 

^  3.  This  was  an  action  on  the  case  for  divertnig  a  mill  Man.  Emn, 
stream.   Also,  for  flowing  the  ph's.  meadow.  1%e  two  counts 
will  shew  die  rights  claimed  to  be  founded  solely  on  the  £ng-  Hobbg,  S,  j. 
lish  common  law.    Counts  in  the  subjoined  notes.*  Cooit 

The  deft.  |)lca(!ed  not  sruilty,  the  pit.  consenting;  he  should 
give  ail}  special  matter  in  evidence  on  the  general  issue,  the 
pit.  not  proving  his  declaiaiion,  a  verdict  was  found  for  the 
deft.,  and  judgment  for  him. 

Abfe.  u  bad  been  suiBcient  to  have  laid  only  possesmm  of 
thb  meadow  land,  but  the  p\u  also  being  seised  in  fee,  laying 
his  seism  also  was  not  amiss;  see.  12  Mod*  131,  Prince  t. 

*  In  the  1st  count  for  (Vivrrfinfr  the  pit's,  mifl-strpfim,  he  stntpH,  thnt  Ttine 
10, 1787,  and  for  a  lung  lime  before,  he  wan  and  ever  since  has  been  and  now 
Itwimd  in  his  demesne  as  of  fee,  and  in  actad  possession  of  a  certain  nn* 

cient  water  grist-mill,  to  grind  corn,  cnllcH   ,  situated  on  a  certain 

■Iream  iic,  in  said  .  Thai  iiie  {lU.,  and  all  those  whose  estate  be 
faas  in  the  said  mill  with  the  appurtenances,  had,  and  from  the  time  where<^ 
the  memorv  of  man  ninnetii  not  to  the  contrary,  were  used  to  have,  and  he 
from  that  day  to  this,  has  been  entitled  to  have,  and  ought  now  to  have,  the 
\s  !k)1(  water  of  the  said  rivutct  or  stream,  running  in  \l»  ancient  and  natural 
course  there,  to  the  said  mill  for  the  benefit  thereof,  as  ancient  rights  and 
privileges,  appertaining  and  appartenant  thereto ;  and  lieing  so  seised,  the 
deft,  not  ignorant  of  the  premises,  but  intending  to  injure  flie  pit  ,  and  to  de- 
prive bim  of  the  use  and  benefit  of  bis  said  mill,  did,  at  ^aid   ,  on 

the  10th  day  of  June,  1767,  aforesaid,  and  on  divers  days  and  times  between 
that  day  andthf  dr»y  of  the  purchase  of  this  writ,  unjustly  and  unlawfoUy  die 
into  and  carry  awa^  the  bank  of  said  rivulet,  and  tlie  stones,  earth,  and  wood 
tlMTela,  and  did  dig,  make,  and  enlarge  a  certain  ditch,  canal,  and  water- 
coarse,  from  said  rivulet,  and  above  said  mill,  to  Howlett's  hrouk,  so  called, 
and  thereby  diverted  from  the  pit's,  mill  a  great  part  of  the  \v  ater  iu  the  said 
rivolet,  running  as  aforesaid,  by  means  whereof  the  pit.  is  prevented  from 
using  his  said  mill,  and  theceby  deprived  of  all  the  benefits  and  profits 
ttenot 

Sd  count  for  flowing  the  pit's,  meadow,  stntcs,  and  for  that  the  pit.  on  t!ie 
iild  lOth  day  of  June,  1787,  was,  and  ever  since  has  been,  and  now  is.  seised 
In  his  demesne  as  of  fee,  and  actually  possessed  of  abont  five  acres  of  mead- 
ow land,  situated  in  said  — — ,  bounded  on  all  parts  by  his  otlier  Iniids, 
whereof  the  deft,  was  well  knuwing;  yet  intending  to  injure  the  pit.  and  to 
deprive  him  of  the  benefit  of  said  meadow  land,  at  said———-—,  on  the 
said  10th  day  of  June,  and  on  divrr*^  dnv«  nnd  limes  between  that  day  and 
the  day  of  the  purchase  of  this  unt,  did  dig,  make,  and  enlarge  a  certain 
ditch  and  canal,  in  lands  of  divers  persons,  from  Pye  brook,  so  called,  to  said 
meadow  land,  and  bymeana  thereof  caused  great  quantities  of  water  to  flow 
fttnn  Hdd  brooir,  and  to  overflow  and  drown  said  meadow  land,  ever  since 
the  saif!  loth  ,l;iy  of  Junt  ,  r>  by  the  pit's,  grass,  there  growing,  within 
that  time,  of  the  value  of  one  hundred  dollars,  has  been  made  worse  and 
destroyed,  and  tbe  said  inctilaw  h»dllll««(MBe  spungy,  rotten,  and  ifflpaaea* 
btot  to  the  duHig«i  |w. 
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Ch.  71.  Bolton.  The  pit.  declared  he  was  posseted  of  a  meadow 
Jirt,  1.     through  wliich  a  river  run  to  the  deft's.  ancieoi  mill,  without 

any  overilowiug  ;  that  oo    be  raij^ed  im  dam  aod  over- 

mmd  the  plt*s.  matdoiry  Ice.  by  which  he  knt  the  mo  of  bit 
meedow,  be«— was  a  Dosaace  lo  the  pit'a.  poeseaaon.  This 
case  was  tried  oo  Eoglish  aothorities;  so  far  materiaL 
Mn^ft  Mida.  ^  3*  This  was  an  action  on  the  case  for  diverting  an  ancieat 
i'wheeier^  watercourse  in  Concord,  which  had  turned  the  ph*s.  mill,  time 
S.  J  Court,  out  of  mind.  The  evidence  was,  that  when  the  town  of  Con- 
Land^'nilii  settled  first,  1 50  years  before  the  action  was  brought, 

gjg^  the  small  stream  was  reserved  for  the  use  of  the  null  there  ; 

thai  lis  natural  cour!»e  was  through  liie  deiVi>.  estate,  and  that 
lie  diverted  and  wasted  the  water  at  the  distance  of  one  nnile 
ton  the  mtU.  Judgoieat  ibr  the  pit  oo  thb  grooBd,  **  that 
shewing  the  origm  of  the  right,  as  it  was  not  a  oootraci  be* 
tweeo  Uie  parties  or  their  predecessors,  did  not  overtoro  the 
prf  Fcriptive  right."    "  That  the  tise  of  the  stream  to  the  pit's: 
mill  tor  sixtj  years  witliout  interruption,  (Established  the  right; 
but  see  Toil,  post ;  Cowp.  102,  Horner's  case  ;  4  Dallas  147  ; 
fur  obstructing  the  pit's,  watercourse,  damages  to  the  value 
of  his  lands  were  given  in  a  certain  case. 
BiMi.  Mtdd.       4.  This  was  also  an  action  on  the  case,  for  diverting  a 
Bent  v^^'   watercourse,  by  wliich  the  ph.  used  lo  water  his  cattle,  and 
wheder,  s.  ^^t  his  meadow  in  diy  seasons ;  the  court  held,  that  if  the 
i.  Court.  8ul.  deft,  took  the  water  from  the  ancient  channel  for  any  other 
purpose,  but  thai  of  waterins;  his  own  meadow,  or  if  he  did 
not  tui  t\  what  was  not  e\[)etidL'(i  in  that  way  into  the  ancient 
channel  a^ain,  after  usiug  wiiat  wrs  necessary  for  that  pur- 
pose, the  action  was  maintained  ;  see  Weston  v.  Alden,  above. 
Sal.S74t        ^  5,  It  is  stated  by  this  author,  that  the  deft,  cannot  Jnsdfy 
by  his  dam  flowing  die  pit's.  land,  unless  the  dam  has  been 
in  the  same  pboe,  and  to  the  same  height  sixty  years,  the 
height  is  the  material  part.   How  far  this  is  hiw,  and  bow  far 
sixty  years  can  be  the  measure  of  time  in  such  cases,  wiU  be 
considered  in  a  subsequent  chapter. 
Blags.  Midd.       ^  6.  In  this  case  of  tiowing,  the  coiuplainant  proceeded  on 
A^D.  1800,    QUI-        actg  .       Yvas  seized  of  sixteen  acres  of  land  in  Stone- 
TuSt*  8.  J.'   bam,  bounded  — ,  so  of  aiioilier  tract  of  laud  of  four 
Conrtw-^qV  acres  &£0. ;  that  Tufis  h^  erected  and  maintains  a  miUnlam 
itvao  m    (cross  a  certain  stream  of  water,  whereby  the  afoiesaid  lands 
of  die  complainant  have  been  overflowed  for  six  years  last 
past,"  to  his  annual  damages  #100 ;  and  prayed  for  a  warrant 
to  the  sheriff  to  summon  and  impannel  a  jury  Uc.    to  make  a 
true  and  faithful  appraisement  of  the  yearly  damage  done  to 
the  complainant,  by  means  of  the  overflowing  of  his  land,  as 
aforesaid,  and  how  far  the  same  flowint;  may  be  necessary,** 
and  further  to  do  what  may  be  uece^saiy  iu  the  premises, 
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agreeable  to  the  law  in  that  case  provided.    There  was  an    Cn.  71. 
appeal  to  the  Siiprrtne  Judicial  Court  on  a  fictitious  demurrer,    /ir^.  4. 
The  deft,  made  deicuce,  and  said  the  complainaat  ought  not  to  ^^-y^^ 
have  a  jury  k,c.  to  appraise  &l,c.,  because  the  deft.,  Feb.  17, 
17U4,  ^c,  at  Maiden  iav.  was  iMwfully  seized  in  fee  of  a  cer- 
taia  mill,  mill-dam,  and  mill  site,  on  a  certain  brook  kc.  So 
ilMea  lib  flriD  Ite.  are  tncient,  hit  right  to  keep  his  dam 
the  same  asthef  were,  and  Ibr  more  than  ux  years  before  the 
anit  was  commenced* 

^  7.  The  complainant  repUed,  he  Mght  not  to  be  prechided 
from  having  his  jury  to  appraise  Uc,  and  offered  an  issue  on 
the  drft's,  right  to  flow,  by  traversing  his  estatn  time  out  of 
mind  ;  ami  the  jury  found  that  the  deft.  has  had,  um)  now 
has,  n  [  Inscriptive  right  to  keep  up  the  dam  in  the  same  situa- 
tion and  height  as  in  his  plea  he  has  declared.*' 

^  8.  These,  and  many  more  cases  of  the  kind  that  might  be 
eited,  shew  abo  that  for  many  yean  our  eootts  have  proceed- 
ed on  the  gmund  that  the  prindi^s  of  preteription  exist  In 
ibis  State,  and  for  many  years  past  have  been  recognised. 

^  9.  Where  a  itatute  enaeti  a  right  and  a  remedy,  no  action  it  Mass. 
lies  at  common  htm  tft.  The  statute  of  Feb.  27,  1796,  (next  f^^]^ 
article)  provides  a  special  remedy  for  tfie  owner  of  Innds  Ch.  58,»,l, 
flowed  by  a  mill-owner  ;  hence  held,  when  one's  land  is  so 
flowed,  no  action  lies  at  common  law,  nnlrss  niter  judgment 
in  a  proceedinoj  on  this  staiute,  ihe  liiill-ovvnei  refuse  to  give 
tlie  security  liie  statute  requires:  2.  On  proceedings  under 
the  act  the  jury  are  to  assess  the  damages  for  the  injury  sus- 
tained before  mstitming  the  suit,  as  well  as  futmre  and  party 
damages.  The  action  was  case  at  common  law ;  pk.  non- 
suited. Sedgwick  J.  held,  the  statute  remedy  was  only  ciimii- 
lalive.  The  statute  authorises  the  act,  the  flowing,  on  the 
terms  contained  in  the  statute ;  hence  has  made  legal  the 
very  art,  that  was  the  tnrt  on  which  the  common  action  was 
grounded."  Case  lies,  if  be  flow  at  a  season  not  allowed  by 
the  jury. 

^  10.  Action  on  the  case  by  the  pits,  as  owners  of  a  mill  i3  Mas«.  R 
in  Newton,  a^aiusi  the  deft,  for  diverting  &lc.  the  water  in  its  j^^i^^*' 
course  to  it.   Plea,  not  guilty ;  held,  if  there  be  miUs  on  both 
sides  of  a  stream,  and  the  mill-owoer  on  one  side  has  the 
whole  r%ht  to  the  water,  if  not  enough  for  both,  he  caj^ot 
erect  a  permanent  dam  to  turn  the  water  tO  his  mill,  hut  irhis 
right  be  infringed  by  the  mill-owners  oo  the  other  side,  he  ■ 
must  rely  on  his  action,  he  must  let  his  stream  remain  in  its 
ancient  state,  and  <;uc  him  who  invades  his  right. 

Art.  5.  Statutes  in  Mauttckusetts  ^c.  ^  1.  The  foregoing  Mass.  Act^ 
cases  are  mostly  at  common  law,  but  ever  since  the  year  JJ'i^aj^l^**^ 
1713,  we  have  had  statutes  on  these  subjects,  which,  however,  46,  p^. 
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Ch.  71.   do  not  vv holly  take  away  the  injury  or  remedy  atcommoo  law* 
Art,  5.     Ill  that  year  a  statute  was  passed,  which  provided  that  where 
a  person  bad  erected  or  should  erect  a  miU  oo  hb  own  land, 
1m  abould  have  a  figfit  to  keep  up  pondt  neeeasaiy  for  it,  that 
any  person  aggrieved  by  having  his  lands  flowed,  might  ap|iiy  to 
mooort  in  the  county  for  relief,  which  directs  tbe  aheriff  to  iOiB- 
mxm  and  impainiel  a  jury  at  tbe  charge  of  the  owner  of  the  iniD, 
to  appraise  the  yearly  damage  donp  by  flowing  his  land,  who 
annually  should  have  an  action  toi  the  sum  assessed,  and  re- 
corded in  tlie  ronrt,  so  long  as  the  flowiu|^  should  be  cootioued* 
This  net  I  ontiuued  in  force  till  1796. 
Mass.  Act,        ^2.  By  litis  act  of  1796,  a  similar  provision  was  made  on 
im^Ir  Act  i^c^isuig       repeaUn^  ibe  former  itatutea  on  tbe  aubject,  but 
of  vm,  eh.  .this  act  added  a  provision  tbat  one  ni|^t  also  erect  a  mill  on 
1^  tbe  land  of  any  other  person,  by  bia  cooaent  legaUjr  obfauied," 

and  have  the  same  advantages  i  that  the  proceedinip  be  in 
tbe  Court  of  Common  Plea8»  instead  of  tbe  Seaaionst  and  tbat 
the  court  name  the  coroner  to  summon  fee.  the  jur}%  when  tlie 
sheriff  might  be  interested,  and  that  tlie  said  jury  shall  Uy  ilio 
cause  ;  but  that  the  ow  ner  or  occupant  of  the  mill  or  oi  the 
land  may  apply  to  the  court  for  a  new  process  he. ;  by  this  act, 
also  the  court  may  direct  adequate  security  to  be  given  for 
|iaying  the  yearly  damages,  and  the  jury  must  return  in  theur 
verdict,  wbat  pordon  of  tbe  year  tbe  said  lands  ougbt  not  m 
be  flowed.'^ 

Tbe  6tb,  6tb,and  7th  sections  of  tins  act  provide  for  tbe  own- 
ers of  water  or  wind-mills  "^OTBging  their  several  interests  in 
them.  By  this  provision,  whenever  a  mill  or  any  of  its  works 
may  "  want  repairs  or  lo  be  rebuilt,  in  whole  or  in  port,  in 
the  opinion  of  the  major  pari  in  interest  of  the  pi  o|>i  ielors,'* 
any  one  or  more  of  thtiiii  may  in  writing,  in  a  form  prescribed, 
notify  a  meeting  of  them,  and  in  their  meeting  the  major  part 
in  interest  may  govern,  and  ( au^e  ibe  repairs  lu  be  made  of 
rebuildiDg  to  be  done and  those  who  advance  beyond  tbeir 
proportion,  may  joiody  or  severally  have  dieir  actions 
egemst  eacb  one  who  shall  be  deficient*"  And  by  this  act| 
gnardians  of  minors*  husbands  of  femes  eowerii,  tenanfa  Ibr 
years,  in  dower,  by  courtesy,  for  life,  in  tail,  mortgagor  and  mort- 
gagee in  possession,  are  deemed  proprietors,  for  the  purposes  of 
these  three  sections,  and  they  may  in  a  special  action  on  the 
case  recover  uny  advances  made  by  tiiem  for  minors,  heirs  of 
married  women,  persons  in  remainder  or  reversion,  or  tbe 
other  party  in  the  mortgage. 
•■••••^Afli,  ^  3.  This  act  of  1798,  provides  for  notifying  the  owner  of 
fyJe  ^4  gee-  ^  ^  appear  in  the  court  on  a  complaint  for  £bwing,  and, 
~  *  before  the  warrant  is  issued  to  tbe  shenff  to  summon  and  imp 
paanel  a  joryt  to  shew  cause  if  any  he  have»  vtby  audi  war- 
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rant  shall  not  issue  ;  or  the  complainant  may,  fourteen  days   Ch.  71. 
before  the  court  to  which  his  complaint  is  to  he  preferred,  have    virf.  5. 
a  copy  of  it  served  on  the  raiil-owmer  for  trying  an  issue  by  ^^Y>^ 
a  jury,  or  on  demurrer  in  the  court  previous  to  issriin^  ^ucli 
warrant,  if  a  question  be  made  by  the  pleadings  as  to  die  title 
of  the  complainant,  or  if  the  miU-omier  have  a  right  to  floir 
iw.,  with  an  appeal  to  the  Supreme  Judicial  Court,  which  if 
necessary  certifies  to  the  Common  Pleas,  Sol.  278.  Debt 
lies  for  the  damages  awarded. 

§  4.  This  act  makes  provision  for  mill-owners  tenderintr  !VTass.  Act, 
reasonable  sums  in  lieu  of  damages  assessed,  and  for  tiie  i^ijf'^j'^j. 
owner  of  the  land  ofieriog  to  receive  certain  suras  in  lieu  of  tions. 
said  yearly  damages,  on  which  costs  only  depend. 

5.  And  if  the  security  above  directed  be  not  given,  tlien  Mm  Ac^ 
these  kws  are  no  proiectioa  to  the  tnitt-owoer,  but  be  may  be  ^"5,  ^ 
sued  for  flowing,  as  at  oommoo  Uiw.  This  act  of  1815  directs 
how  the  jurors  riiatt  be  drawn  he.  and  paid  &c. 

^  6.  This  was  a  complaint  for  flowing  the  pit's,  lands  by  6MaM.  R. 
the  deft's.  mil!-dam,  and  for  nn  increase  of  dnmn^es,  on  the  ^rowell 
act  of  1795,  ch.  74.  Fiea,  ought  not  to  have  an  increase  &.c. 
Held,  the  owner  of  the  mill-dam  may  traverse  :  1.  The  com- 
plainant's title  to  the  lands  overflowed  :  2.  May  set  up  a  right 
to  overflow  them  without  paying  damages:  3.  Or  for  an 
agreed  compositioa :  4.  He  may  deny  he  is  owner  of  the 
mill-daro :  or  5.  That  the  complainant  has  sustained  any  dam- 
age. If  issue  be  joined  on  any  one  of  these  points,  an  appeal 
Des  to  the  Supreme  Judicial  Court;  otherwise  where  the 
quantum  of  damages  only  is  in  question.  No  appeal  lies  to 
uiis  court  on  statute  1782,  ch.  11,  except  in  civil  suits  com- 
menced by  writ. 

^  7.  In  this  suit  the  court  decided,  that  the  sheriff's  power  Man.  Estex, 
and^duty  in  virtue  of  these  acts  to  summon  and  impannel  a  ju-  ^^^^^''m  * 
ry,  to  ke^  them  together  be.,  cannot  be  exercised  by  his  *'*  * 
deputy,  being  in  the  nature  of  a  judicial  power  m  some  res- 

pects. 

<^  8.  This  was  a  prosecution  against  MTinninG^  for  obstruct-  Maw.  Essex, 
in<r  a  town  watering-place  ;  also,  a  conimon  watering-place.  J""* 
Tlie  charge  in  the  indictment  was,  that  he  at  Ipswich,  on  the  ^Jjihl'' 
1st  day  of  June  1793,  with  force  and  arms  did  erect  a  house  ManoiBg,  S. 
on  a  piece  of  land  bounded  Sec.,  soudierly  by  Ipswich  river,  CoMt 
which  was  and  is  a  common  watering-place,  where  all  the  cit- 
izens and  iidiabitants  of  the  town  of  Ipswich  now  have,  and 
(time  immemorial)  have  had,  a  right  to  water  their  cattle  | 
and  that  the  deft.,  by  said  house,  has  deprived  them  of  the  use 
and  improvement  of  the  ?ame  land  for  the  purpose  aforesaid  ; 
«pd  hath  continued  the  same  house  from   ■'      to  — — ,  to 
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Cb.  Kim  die  great  nuftoee  of  til  the  ehiseos  of  the  CcammmmaiAf 
Art,  5.    against  die  peaeOf  Su;. 

^^y^^  Second  count  was  the  same,  except  the  place  was  called  % 
place  where  all  the  citixeos  of  the  said  CoaunODwealth  have 
had,  and  yet  have,  a  right  and  privilege  to  wnter  their  cattle 

employed  in  teams."  The  plea  was,  not  uniliy.  Tlie  jury 
had  a  view,  and  found  the  deiiL  guilty  as  to  the  second  county 
but  not  as  to  the  first. 

Motion  in  arresi  of  jndfrment.  Ist.  Because  the  verdict  is 
guilty  generally,  as  to  the  second  count,  whereas  the  evideiK:e 
was  be.,  and  the  verdict  is  uncertaia  Sicc. 

3d.  The  conmlatDtis  not  made  with  siifficleni  certamtjr ; 
because  1st,  the  nnt  count  states  the  pboe  to  be  a  common 
watering  place,  which  is  ambitious  and  uQcermia ;  3d,  be- 
cause the  6r8t  cooot  states  the  said  erection  to  be  to  the  oIk 
struction  and  nusance  of  a  customary  watering-place  at  com- 
mon law,  which  hv  that  law  is  not  an  indictable  offence  :  3d, 
becanse  the  tw  o  counts  alles;c  two  distinct  rii;;ljts  to  exist,  at  the 
same  time  and  place,  to  wit,  tiiat  the  same  place  has  been,  time 
ont  oi  mind,  the  watering-place  of  the  said  town,  also  time 
out  of  mind  the  wateriog-place  of  the  iuhahitauts  of  the  Com- 
monwealth, wbidi  is  repugnant  Sk, 

In  support  of  tbe  motion  it  was  said,  that  this  was  clearlj 
an  indictment  at  common  law,  for  obstructing  a  town  watering- 
place,  or  a  common  watering*placc  for  teams  only ;  that  no 
mdictnient  lies  at  common  law  for  obstructing  ,  ft  town  watering- 
place,  but  only  an  action  on  the  case  by  each  person  nmircd 
Cro.  El.  664,  thereby,  as  appears  in  f^incnx  v,  Horcdcn,  stated  above,  and 
BovSLb  —  there  is  no  case  to  be  found  in  the  books  of  an 

Co.  Ii.A6^  indictiaeiit  lor  ohstrnctins^  a  foim  watering-place,  hut  the  re- 
medy has  beeii  an  action  on  ilie  case  \  for  tlie  right  is  private, 
and  80  is  the  injury. 

^  9.  So  no  mdictment  lies  at  common  law  for  obstructing  a 
common  watenng<place  for  teams  only ;  that  there  is  no  such 
estate  known  in  law ;  that  a  custom  or  prescription  for  such  a 
watering-place,  is  bad  on  die  face  of  it,  and  altogether  novel; 
that  there  can  be  no  prescriptive  right  reasonably  supposed  for 
watering  teams  only,  but  the  right,  if  nny,  must  be  such  as 
appertains  to  a  public  highway,  and  persons  passing  in  it}  so 
for  all  beasts  they  use  in  it,  and  not  for  teams  only. 

^10.  But  judgment  was  not  arrested.  This  case  seems 
to  establish  two  important  points.  1st.  Tiiat  an  indictment 
lies  for  obstructing  a  town  watering-pUce,  and  to  have  the 
wrong  redressed  the  individuals  mjured  need  not  bring  their 
'  aelMDS  on  the  case,  as  is  the  practice  in  England ;  and  it  has 
been  our  practice  to  Indict  nnsancetf  to  town  ways  invalnn|S 
tbewne 
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3d*  Thti  thm  may  be  m  our  law,  web  an  eaMMOt  as  a  Ch.  7L 

common  mtering-place  ibr  taams  only.    Id  this  casot  ako,  a  JirL  5* 
third  poiDt  of  lesB  importance ;  that  is,  that  the  prosecutioa  ^^y^^ 

may  be  for  a  town  and  a  public  watering-place  at  the  ttino 
time/ and  on  the  same  qpot.    This  case  alio  proceeded  on 

prescriptive  riii;h!s. 

<^  11.  Here  the  chare;e  was  of  a  common  nusance  to  n  horse-  cro.  El. 
way,  and  llic  deft,  was  found  guilty  ;   but  on  error  IncMijiht,  Modox's 
judgtneiu  was  reversed,  for  it  sliould  have  been  laid  as  u  iii^ii- 
nay* 

\  IS.  Where  a  part  oolj  obitraets  the  water-course.  The  fltim.  ess, 
raioedy  either  bj  abatement,  or  m  an  action  for  damages,  b 
only  oo-extensive  with  the  obstruction.    It  is  a  settled  rule, 
that  only  so  much  of  the  thing  shall  be  abated  as  makes  the 

nusance  ;  so  the  court  held  in  Manning^s  case»  nor  any  part 
after  it  ccn'^f's  to  be  a  nusance  by  altering  it. 

•^13.  So  in  anotlier  case  the  eourt  said,  "you  can  at  the  i  Burr. 267, 
uiui  )-t  only  abate  so  much  of  the  tiling  as  is  the  nusance."  Cooper©. 
So  in  actions  on  the  case  for  damages,  these  must  be  confined 
strictly  to  what  is  the  nusance. 
Hence  if  a  new  bouse  he  erected  \*bere  an  old  one  stood,  hoK  i^i, 


and  oreibang  another  man*s  house,  (ancient,)  no  more  of  the  ^^io 
new  is  to  be  abated^  than  it  overhangs  more  tlian  the  old  one  i 

did. 

^14.  Utis  was  a  writ  of  error  on  a  judgment  in  the  Court  i  Man.  R. 
of  Common  Pleas,  rendered  on  verdict  on  Loweirs  complaint,  ^^Jjf^ait 
for  nn  increase  of  damages  done  by  flowing  his  land,  by  Spring's  ro^. 
dam  across  Saco  river.    Several  errors  were  in  this  case  as- 
signed ;  but  the  one  oik  whieii  the  court  proceeded,  was  that 
which  related  to  the  oaths  of  the  jury.  Mass.  act  of  February 
ft7,  1796,  section  2,  enacts,  that  "  the  jury  shall  be  sworn  to 
midte  a  true  and  iaithful  appraisement  of  the  yearly  damages 
done  to  the  complainant,  by  so  flowing  hb  hnds,  and  how  ht 
the  same  may  be  necessary,"  but  the  oath  administered  was 

tliat  [naming  the  jurors]  will  carefii%  view  the  premises, 
and  render  a  true  and  juM  verdict  according  to  law  and  evi- 
dence, without  favor  or  partiality,  acrorf^ini!  to  their  best  juds;- 
ment."  Tlie  court  held,  tbnt  this  ontti  ;i d ministered  to  the 
jnr}'  was  materially  different  from  tliut  [)i(vs( nbed  by  lh«^  stud 
act,  ajul  reversed  the  judement.  Paikcr  for  the  pit.  in  cuor 
admitted  liiui  a  the  justice's  certificate  had  been,  "  that  the 
jury  were  sworn  according  to  law,  or  even  simply,  that  tbey 
were  swoin»  it  would  haye  been  sufficient  but « that  now  ic 
appeared  br  the  certificate  of  the  justice  filed  in  the  case, 
thst  the  oath  was  not  accordmg  to  law. 

§  15.  In  tbb  case  Ae  court  decided,  that  if  the  owner  of  3  ^^^i  -  R. 
hui  complam  to  the  Court  of  Common  Pleas,  for  his  land 

lipek. 


* 
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Ch.  71.   being  flowed  in  consequence  of  a  mill-ilam's  being  drected^ 
Jht,  5*    and  the  respoadeot  claim  to  be  wholly  exempted  from  pay- 
^^W/  Ktent  of  anj  damages,  he  must  plead  to  issue  at  the  bat  of 
the  court,  otherwise  the  sheriff's  jury  will  be  bound  to  give 
'  him  some  damages — was  so  decided  on  a  writ  of  error— > 

proceedings  quashed. 
^  M  -  o  16.  In  this  action  the  rourt  decided,  that  the  common  law 

659,  Carver  writ  de  reparahone  Jacicnda  lies  For  a  tenant  m  common,  or 
V.Miller.  joint-tenant  against  a  coieaaut  rMiK,  mid  not  against  the  rever- 
sioners. Under  the  statute  oi  February  27,  1791,  section  6, 
if  ooe  part-owner  of  a  mill  repair,  the  only  remedy  he  has 
against  another  is  by  reimbursement  out  of  the  profits.  3d. 
N<  >r  does  this  remedy  He  against  his  heirs  or  assignees.  3d. 
Where  a  tenant  for  Lfe  of  a  part  of  a  mill  agrees  that  his 
cotenant  shnl!  rf  pair,  nnd  so  reimburse  himself,  the  profits  are 
not  liable  alit  r  tlic  deaiii  of  the  tenant  for  life.  Tlie  consid- 
eration on  which  the  above  writ  is  founded  is  the  perception 
of  the  profits  by  all  tlie  parties  to  the  action ;  and  he  in  re- 
mainder or  reversion  is  not  entitled  to  the  profits.    "  The 

Coper  action  is  account  for  the  profits,  charging  the  deft,  with 
ing  the  bailiff  of  the  pits. ;  for  if  the  pits,  have  a  Hen  on 
them,  the  deft,  must  be  liable  to  account  for  what  he  has  re- 
ceived." 

IOMbm.  R.       ^  17.  Till?  was  a  complaint  to  the  Common  Pleas  for  flow- 

Swfa*^*ri.*  '"^  '^'^''^1'^^^'"^"^*^  land,  properly  described,  by  the  mill- 
•  dam  of  the  respondents,  erected  in  1794,  across  Saco  river, 
and  continued  on  the  statute  of  1795,  ch.  74}  former  judg- 
ments were  pleaded  in  bar.  The  court  held,  1st.  A  judg- 
ment on  a  report  of  referees  in  an  action  at  eommon  law,  m 
favor  of  the  owner  of  land  flowed  by  a  mill-daro,  for  dama- 
ges against  its  owner,  is  no  bar  to  a  complaint  on  the  act.  8d. 
Nor  n  judgment  on  such  a  report  on  a  former  complaint  \m- 
gcr  the  statute.  3d.  Nor  a  jiu!u;nicnt  on  a  verdict  on  such 
complaint  in  which  the  jury  find  no  (hunages,  so  no  cause  of 
complaint ;  lor  this  flowing  is  a  uusance,  every  continuance  of 
which  is  a  new  nusance,  and  though  no  damage  to  the  land 
flowed  ten  years  ago,  it  may  now  be  great  damage ;  had  the 
verdict  found  any  yearly  damage,  it  would  have  been  the 
measure  thereof  till  altered,  as  is  provided  for  by  the  statutes 
of  the  State  on  the  subject.  Judgment,  plea  in  bar  bad,  and 
all  the  proceedings  (brought  up  by  appeal)  wore  remitted  to 
the  Common  Pleas ;  as  the  S.  J.  Court  has  no  power  to  pur- 
sue this  special  process,  no  power  to  summon  this  special  ju- 
ry &c.,  the  referees  had  no  power  to  regulate  future  dama- 
ges, nor  could  the  jury  where  they  Ibund  no  damages. 

9  Biass.  R.       ^18.  Trespass  lor  breaking  lie.  the  ph^s.  dose,  m  Norton. 

p^Rn^moid  ^®^^>  ^  owner  of  an  antient  mill  may  lawftdly  enter  anoth- 
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erS  close,  and  remove  a  dam  erected  in  it,  by  which  the  wa-   Ch.  71. 
ter  below,  of  tlie  stream,  is  thrown  back  on  the  pit's,  mill,  and  Art,  5. 
prevents  its  g;nnding;.  Vi^V^^ 

See  two  maiciial  mill  aiid  ilowing  causes,  ceriiorarif  Ch. 
138,  a.  8,  8.  7, 8. 

^  19.  A  has  an  antient  stream  m  his  land ;  this  cannot  be  i  Johnson's 
taken  hj  the  public  without  making  him  a  compensation.  Cli.B.ltt» 
Ought  notour  province  acts  to  have  been  enaoted  and  enforced 
on  these  principle?,  which  took  from  the  owner  of  mill';  and 
streams  a  large  part  of  their  rights  and  estate  without  any 
compt^iisation  ? 

^  2U.  Ken.  Act  of  February  22,  1797,  (Virginia  law  re- 
vised,) concerning  mill-dams  and  other  obstructions  in  water- 
course &c.  By  this  act  where  a  person  owns  the  land  on  one 
aide  of  any  water-course,  the  bed  whereof  belonga  to  him,  or 
to  the  State,  and  he  wishes  to  build  a  water  grist-mill  on  such 
lands,  and  to  erect  a  dam  fee,  and  does  not  own  the  lands  in 
fee,  on  the  opposite  side,  where  he  desires  to  abut  his  dam, 
he  sues  in  the  County  Court,  the  writ  ad  quod  damnum,  and 
on  the  notice  prescribed.  This  writ  is  issued  by  the  clerk,  by 
the  court's  order,  directed  to  the  sherifi^  conunanding,  and  he 
impannela  twelve  fit  persons  to  meet  on  the  lands  so  propoa- 
ed  for  the  Abutment,"  on  a  day  named  by  the  court  £c,,  no- 
tice to  the  party,  deft.,  he. ;  and  thui  jury  assesses  the  datna^* 
ges  Ibr  all  probable  overflowings  on  oath,  locates  by  metes 
and  bounds,  one  acre  for  the  said  abutment,  and  appraises  it; 
the  inquiry  ihis  jury  is  charged,  by  the  sheriff,  to  make,  mer- 
its particular  atteotion,  on  account  of  its  being  so  full  and 
|)rouer  ;  therefore  it  is  copied  verbatim.  It  is,  impartially , 
and  to  the  best  of  their  skill  and  judgment,  to  view  the  said 
land  so  proposed  Ibr  an  abutment,  and  to  locate  and  circum- 
acribe,  by  certain  metes  and  bounds,  one  acre  thereof,  having 
due  regard  therein  to  the  interest  of  both  parties,  and  to  ap- 
praise the  same  according  to  its  true  value ;  to  examine  the 
lands  above  and  below  of  the  property  of  others  which  may 
probably  overflow,  and  say  of  what  damage  it  will  be  to 
the  several  proprietors,  and  whether  the  mansion  house  of 
any  such  proprietor,  or  the  ofHccs,  curtelages  or  gardens, 
thereunto  mimediately  belonging,  or  orchards,  will  be  over- 
flowed, to  bquire  whether,  and  in  .what  degree,  fish  of  pas- 
sage, or  ordinary  navigation  will  be  obstructed ;  whether  by 
any  or  what  means  such  obstruction  may  be  prevented  ^  and 
whether  in  their  opinion,  the  health  of  the  neighbours  will 
be  aunoyed  by  tlie  stagnation  of  the  water.**  They  seal  &;c. 
their  verdict,  and  this  and  the  writ  the  slierifT  returns  to  the 
next  court,  which  orders  stnninrmscs  to  tlio  proprietors  or  ten- 
ants of  the  lauds,  so  located,  or  iound  liable  to  damage  &^c.. 
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Cn.  71.  (the  usual  notice,)  to  shew  cause  why  the  plt«  shall  not  bavd 
Art,  5.  leave  to  build  his  said  mill  and  dam  ;  and  if  he  own  t!ic  land 
^py^^  both  sides,  tliere  is  the  same  process  and  inquiry,  except  as  to 
the  said  land  for  tlie  abutment.  Leave  may  be  nWen  to  build, 
if  probably  no  such  house,  office,  curtelage,  g  irdcii  ui  orchaid, 
will  be  overflowed,  or  such  health  anooyed,  otherwiira  not; 
and  the  leave  may  be  on  conditions  deemed  reasonable,  as  to 
obstructing  the  fiw  and  ordinary  navigation  $  and  if  he  do  not 
build  in  a  time  named,  and  keep  his  mill  in  good  repair  for 
public  use,  said  acre  reverts  &c.  But  any  pnrty  has  his  action 
for  aAy  damages  not  foreseen  and  estimated  l)y  said  jury. 
This  seems  to  be  a  good  course  in  ihe  first  instance,  except 
the  sheijff*s  great  power  in  forming  tlie  jury  ;  but  as  to  dam- 
ages hi  future  time,  ihe  process  in  Massachusetts  is  clearly 
the  best ;  after  the  lapse  of  many  years  how  can  it  be  known 
what  damages  were  not  foreseen  or  estinbated.^ 

JVotrs. — Forms  of  declarations  and  pleas  &c.,  as  to  mills 
Stc.  By  the  possessor  of  an  ancient  water  corn-miH,  to  whi«  h 
the  defts.  were  bound  by  reason  of  a  messuage  &lc.,  against  theni 
for  grinding  at  another  mill  &:c.  8  Wentw.  523,  528.  Ten 
counts  against  the  deft,  for  making  a  stream  noxious  to  which 
the  plu  had  rigiu,  and  used  by  reason  of  bis  bouse  kc.,  533, 
'635.  By  the  owner  of  a  mill  above,  against  one  of  a  miR  be- 
low, for  penning  back  the  water  &c.,  535  to  543, 9  counts; 
8  Wentw.  Index  61  &c«,  sundry  forms  referred  to  ;  against  the 
deft,  erecting  a  wear  and  mill-race,  and  diverting  the  course 
of  a  river  tlint  used  to  run  through  the  pit's,  lands,  whereby 
he  watered  his  cattle  Sic,  545,  &c.  For  turning  water  from 
the  pit's,  cistern,  540,  548.  For  tiirnins;  a  stream  of  water  &c. 
to  tlie  pit's,  damage  in  his  coal-pits  ^c,  562,  505,  500,  507* 
For  cutting  the  pit's,  water-pipe  &c.,  517,  568.  For  diverting  a 
stream  and  overflowing  tlic  pit's.  lands,  spoiling  his  grass  and 
hedges  &c.,  568,  571. 

For  erecting  a  tumbling  bay  above  the  usual  height,  and 
thereby  impeding  the  working  of  the  pit's,  mills,  8  Wenr^v. 
276,577.  For  diverting  an  ancient  watercourse  which  supplied 
the  pit's,  mill,  577,  4  counts,  p.  377,  581.  For  stopping  a  trench 
in  the  deft's.  close,  whicli  conveyed  the  waste-water  of  a  mill 
stream  into  liie  plrs.  close  to  fertilize  iiis  land,  by  which  stop- 
ping the  water  was  turned  from  it,  582.  For  diverting  a  stream 
which  supplied  the  pit's,  cotton-mill,  and  plea  not  guilty,  593, 
596;  Mor.  P.  342,  365 ;  Lill.  Ent.  55.  For  overflowing  the 
plt*8.  meadow.  Plead.  Ass.  78,  228,  307,  Other  similar  fornix 
ifferred  to,  8  Wentw.  index  67  to  72. 
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Ch.  72. 
Art  1. 


CHAPTER  LXm 


CASS  FOB  lOSrRASANCE  AMD  IIALFKASAHCE. 

Art.  1.  English  cases.  ^  1.  Under  this  head  of  mtsjeasajice^ 
v>'i\\  be  collected  a  few  cases,  which  cannot  vvoll  be  arranged 
under  more  particular  heads  :  the  nature  of  misfeasance  has 
beea  Uready  described,  aod  may  geoeraily  include  cases  of 

^  2.  This  action  of  the  case  lies  fiv  tnjmaliciout  acts  to  J  - 
the  damage  of  another,  as  untiliiig  hjs  house,  pulUog  down  iti  277.^'"'  ' 
walls,  he.  whereby  the  timbers  are  rotten. 

^3,  So  if  one  threaten  my  tenants^  whereby  they  depnrt,  or  l.Rol.  loe. 
my  workmen  or  customers,  that  come  to  my  store,  where- ^^^^ 
by  I  lose  their  custom  and  its  prolhs,  I  may  have  this  action :  — ]|  ctua,  D, 
for  in  these  cases  acts  are  wrongfully  done,  to  my  damage.  ^'7* 

^  4.  So  It  was  dedded,  that  this  action  lay  where  the  pU.  HoIk  Wf 
dehvertd  his  horse  to  the  deft.,  at  his  request,  to  plough  and 
till  certain  lands  of  his  ibr  10  days,  and  he  laboured  and  tired 
the  horse  in  an  excessive  iDaimer,  and  very  much  injured 
him.  Hiring;  to  one  place  and  riding  to  another,  rase  lies. 

§  5,  So  this  action  on  the  case  lies  against  one  who  keeps  Yelv.  172.— 1 
a  dog,  knowing  ho  is  acciibLonK  d  to  bite  men,  01  bltec}),  and  ^^^'^j^*^ 
be  biles  either  i  and  noiice  of  once  biting  iia^  bccu  deemed  — 2  Saik  (i<i2, 
lufficieat.  Jones  e.  Perry,  3  Esp.  R.  482.  Jenkint*. 

^6.  So  if  one  shoot  my  spaniel  dog  and  wound  or  kill  2  0^00  Pi. 
him,  this  action  lies  to  recover  damages  m  proportion  to  the  240.  Bohun,' 
circumstances  of  the  case.  2^284 

<^7.  So  this  action  on  the  case  lies  against  one  to  whom  1  Boliiitt99Si 
deliver  a  bill  to  collect,  given  to  me  by  A  to  pay  me  money,  and 
agree  to  allow  him  to  whom  i  deliver  it,  a  reasonable  reward 
for  his  services,  and  he  erases  or  obUterates  tiie  bill,  so  as  to 
destroy  its  validity. 

^  8.  So  if  one  drives  mv  catde  out  of  my  land,  where  I 
have  a  right  to  keep  them,  this  action  lies  against  him,  for  it  is 
hb  tortious  act  to  my  damage* 

Doves  Stc.  If  one  keep  them,  and  they  do  mischicT,  See  Cli.70.ai 
the  only  remedy,  it  is  said,  I  have  for  their  feeding  on  my  land  ^' 
is  to  kill  theniy  and  take  them  to  myself,  which  was  the  proper 
relief  according  to  the  common  law,  inasmuch  as  these  birds 
were  rulher  /era  naiura^  and  accounted  no  man's  properly  ; 
but  it  never  was  Itwiiil  to  kill  them  idiile  io  then*  owper^s  land ; 
but  as  doves  have  miMitim  reverf ends  thoi^  flown  abroad  and 
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.  Ch.  72.   f'^'^      ^^le  fictual  possession  of  the  owner,  yet  his  property  in 
Art,  1.     tlifjin  remains,  and  no  coo d  reason  can  be  given  why  he  is  not 
y^^^-y..^  buuud  to  keep  them  trom  trespassing  on  others,  as  he  is  ins 
22.  Bi.  Cokn.  Other  creatures  at  common  law,  and  as  he  is  now  all  his  crea- 
a9i,898,M  tures  which  feoem  do  not  concern.   While  my  doves,  and 
bees  haw  aiiMitim  mmUmdi^  a  faalnt  of  returoing  to  my  dove- 
house  or  hiTe,  they  remain  my  property  though  quaiySedt  and 
*'they  are  as  much  under  the  protection  of  the  law,  as  if  they 
were  absolutely  and  indefeasibfy  mine."    "  And  an  action 
will  lie  against  any  man,  who  detains  them  from  me,  or  unlaw- 
fully destroys  them."    By  the  French  civil  code  adopted  in 
Louisiauu,  it  i:>  said,  "it  is  not  lawful  to  kili  peacocks  and 
pi^eoDS  of  aootber  when  feeding  in  the  fields,  unless  they  com- 
mit depredations  in  tbem,"  nor  is  it  lawful  to  set  traps  to  catch 
them.    Louis.  Civil  Code,  page  474,  book  3,  tit  30,  art.  7. 
Cro.  FJ.547,        10.  Contef ;  these  are  commonly  classed  among  animahi 
^toD  v^Hif-  fi^^  nature.    It  is  lawful  for  me  to  put  them  in  iny  own  land, 
dy.— *         and  they  will  break  out,  and  it  is  said  this  is  no  misfea' 
See  Ch.  16.    sance  in  me,  and  that  the  owner  of  the  land  into  which  they 
break  has  no  remedy  but  to  kiU  them,  or  keej)  them,  and.  case 
does  not  Ife ;  this  was  an  acdoo  on  the  case. 
Ballowv,        (^11*  And  it  issaid  soit  asioall  wild  beastsin  which  a  man 
''■■i^     has  not  property*  This  no  doubt  is  true,  but  the  question  re- 
turns, when  does  a  man  oease  to  have  property  io  conies,  bees, 
pigeons,  he. 

Cie.EL876.  It  ^^id  in  ih'i^  cnse,  in  Croke,  that  conies  on  ihc.  land  of 
him  who  keeps  them,  are  his  property,  and  beasts  of  warren 
are  not  like  vermin.  It  is  lawful  for  the  owner  oi  die  soil  to 
keep  them,  and  it  was  not  lawful  for  thn  commoner  to  kill 
them  there.  So  it  is  not  legal  to  kill  doves  while  in  the  own- 
er's land,  though  it  may  be  if  trespassing  in  another's  land, 
^owtston's  1 2.  In  Bowtston  v.  Hardy,  which  was  case  for  damages  done 
Cwe,  6  o.  Q  neighbour's  conies,  the  court  went  wholly  on  the  ground 
SaoMesM.  thatlhpdoft.,  who  kepttheminhis  land,  had  no  property  in  them, 
and  hence  to  be  considered  like  foxos,  vermin, and  wild  beasts, 
and  when  they  broke  into  a  neighbour's  land  and  destroyed 
his  grass,  &c.  he  had  no  remedy  but  to  kill  or  keep  them.  It 
is  plain  io  this  case,  the  court  considered  the  conies  nfirm 
nahtr^ifWad  as  ceasing  to  be  the  deft's.  property  entirely,  when 
they  passed  into  the  pit's.  land,  and  it  may  be  inferred  they 
lost  the  habit  and  disposition  to  return  to  the  deft's.  land.  If 
so,  the  pit.  m!i;!it  well  kHI  thrm  in  his  land.  In  this  rase,  al'^o, 
it  was  decided  that  no  one  may  lawfully  erect  a  new  dove-cote 
but  the  lord  of  a  manor,  and  if  any  do  it,  he  may  be  punished 
in  the  act. 

I.  snrr.         ^13  In  this  case  the  court  held  that  if  the  k»d  surdiarge 

Idarsuail.— ;i  WUt.  51^  #1^  same  case. 
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hoB  kbd  wifli  eontef,  80  as  to  spoil  the  common,  the  com-  Ch.  73. 
moner  cannot  kill  them  or  dig  up  the  soil but  the  eooit  Jirt»  3* 

seemed  lo  think  his  true  remedy  was  nn  nclion  on  the  i^<v^^ 
eoiCf  and  eevcial  cases  were  cited  to  that  eifect.    The  court 
went  on  the  ground  that  the  lord  had  a  property  in  the  conies 
io  bis  land,  and  it  was  lawful  for  him  to  have  them  there,  and 
hence  the  commoner  could  not  kill  them. 

14.  This  was  eon  against  the  deft.,  who  siood  on  his  own  ^^'^  ^ 
Jandi  fired  guns  and  frigbteDed  awaj  ducks  from  the  pit's,  ie-  Htekeriog. 
coy^^end,  and  held  the  action  laj,  though  the  pit.  had  only  ball, 
possession  of  the  ducks  without  properly  in  them,  and  Holt 
C.  J.  said,  A  may  set  up  a  school  near  mine,  but  he  cannot 
fire  guns  and  frighten  away  my  boys  :  case  lies  for  killing  doge 
io  baited  traps  placed  by  deft,  near  the  pit's,  ground. 

^  16.  Fera  natura: ;  where,  east  lies  or  not  for  mischief  done  •  B***  ' 
hy  thetD)  and  as  to  property  in  them,  see  chapter  76,  art.  9.  vv,uii"en."  ' 
property  qualified,  where  it  will  be  found  that  the  right  of  ac^ 
don  and  remedies  for  mischief  done  by  them  materially  de» 
pend  on  the  kind  of  property  men  have  in  them.  So  as  to 
the  damages  done  to  others  by  domestic  animals,  as  by  poijl- 
try,  &c.  there  is  hardly  any  portion  of  the  law  more  unsettled 
than  this,  probably  from  the  difficulty  there  is  in  ascertaining, 
when  a  man's  qualified  property  in  feree  naiurte  ceases  or  not, 
and  when  his  poultry,  doing  damage  In  another's  land,  may  bo 
killed  or  not. 

^  16.  If  A  have  a  tame  fox  which  escapes  and  becomes  ^'^'^  ^ 
wild,  and  does  mischief,  the  owner,  A,  shall  not  be  answerable  ^""^ 

for  the  damage  done  nfterwards,  for  by  the  fox'?  escaping  and 
liaving  no  disposition  to  return  to  A,  ail  his  qualified  property 
in  him  is  gone. 

17.  If  A,  without  a  reward,  undertake  a  work,  and  proceed  i  Co«.D. 
«•  t^,  he  is  liable  m  this  action,  for  any  misfetutmu  in  it,  but         ^'  * 
dnt  If  he  do  not  enter  on  the  work  \  m  though  for  want  of  a 
consideration  he  was  not  bound  to  enter  upon  it,  yet  having 
proceeded  m  the  business,  the  law  holds  him  to  be  fotthful  in 
it,  and  to  do  it  well ;  see  Coggs  t.  Bernard  Uc. 

§18.  So,  whenever  I  lend  my  horse  to  A  for  hire,  and  he 
misuses  him,  this  action  lies  :  for  his  power  was  only  to  use 
him  with  due  care,  and  he  is  liable  for  a[iy  misfeasance  in  the 
use.    So  of  any  other  property  lent  on  hire. 

AftT.  3.  Amerieim  eases. 

^  1.  Ad  aotkm  on  the  case  lies  if  a  cofooer  hate  my  ezecu- 
tiOD  to  execute  against  A,  and  the  coroner  takes  his  note  and 
so  returns  it  satisfied  by  takmg  A's  note,  whereby  I  kise  the 

benefit  of  my  executjon. 

§  2.  So  if  my  boat  be  fastened  and  A  unfastens  it,  and  puts 
it  afloat,  this  action  lies  ;  for  by  his  tortious  act  he  put  me  to 
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Cu.  73.  trouble  and  expense  to  recover  my  boat,  if  1  sustain  do  otlMf 
Ari,  2.     ioss  by  his  illegal  conduct. 

V^^y^  ^  3.  So  if  I  have  a  deed  of  property,  aod  A  efiies  it  wiib* 
out  my  mseott  and  sd  nal»t  it  m,  I  omj  btvi  tU*  cciiim 
OB  the  GM6  aghast  him  for  tfaa  kniaiid  damaee  I  may  mutmm 
if  bis  tortious  act*  Aa4  sucb  an  uiikfnmijam  a  danogo 

to  nae. 

^  4«  So  1£  i  have  a  qMttiiel  dog,  or  other  dog,  In  which  by 
law  I  may  have  property,  and  A  shoot  at  him  and  wound  him, 
tliis  anion  lies.  These  are  consitle'cd  as  American  cases, 
though  derived  from  Kneli^^h  auihoritics  in  part,  because  SUCil 
cases  have  hci  ii  htUi  lui  law  in  the  United  Slates. 

<^  5.  If  an  under-les&ec  take  plank,  he.  fixed  to  the  free- 
hold, this  aoti<»i  on  the  case  lies  against  him  by  the  first  ]e0aet» 
for  it  is  not  only  an  injury  to  his  fovsnioBy  hut  ho  is  aniireta- 
hle  oyer. 

^  ^  0.  An  aotkw  lias  for  misfeasance  la  douu;  a  thing  or  hi 

performing  wf  soff?io«,  though  tbo  daoMgaa  happsii  1^  nii" 

adventure. 

§  7.  So  if  a  man  proceed  in  a  cause  iu  a  coiTrt  that  has  no 
jurisdiction  of  it,  aittr  a  proiiibitioo,  this  actton  lies  sgaioa^ 
him,  by  any  one  thereby  damnified. 

^  b.  So  if  a  man  take  a  false  oath  before  a  committee, 
wh^eby  the  pit.  is  damaged,  this  action  on  the  case  lies  fat 
his  misjeanmu  or  malfeasance ;  for  the  ph.  is  injured  by  tho 
Bialicioiis  or  eonrupt  act  of  the  filMSf 

^  9.  So  if  a  man,  niahciOBal|f,  ohttm  a  mnmm  for  his  frifo^ 
vhereby  she  loses  her  oaaifiago,  she  may  have  this  aeiioB 
against  him,  for  this  malfeasance,  for  she  suffers  a  loss,  and  he 
nets  tortiously  :  for  his  tort,  and  her  loasy  are  ample gfotteis  of 
action. 

^  10.  So  if  A  make  a  false  affidavit,  and  ihereupon  pelilioa 
the  commissioners  oi  liie  customs,  whereby  B  loses  his  office, 
B  may  have  this  action  against  A  ^  iur  by  liis  wrong  B  sua* 
taint  a  damage. 

tMkn  R.  The  deit  put  goods  on  board  the  ph's.  Aaeneaai  mmI 
smith^v  fa.  ^  to  a  port  in  Scotiaed»  pnlohited  there 

d<"7!  nr^iaer.  ^     imported,  by  moaoa  whereof  the  ph's.  veaiel  wis  leiied. 
What  also     and  he  was  obliged  to  pay  a  Urge  sum  to  get  bar  r  ains  wit 
ntaatur^d  ^^'^j  ^^^^  ^^Y  a2;ainst  the  deft,  for  this  misfeasance.  Thh 
*     case  establishes  the  general  principle,  that  if  my  vessel  be 
bound  to  any  port,  and  one  puts  2;ood5  on  board  her  without 
my  consent,  and  her  ^uizuve  is  ocmsioned  tliereby,  or  loss  or 
damage  to  me,  I  may  have  tiiis  aciioii  against  inm, 
fDi7*b  Ca*      ^11.  Pewonal  property  is  specifically  devised  to  A  for  life, 
^         lemander  lo  B»  ha  ate     death  majr  hm  oeae  against  any 
one  who  letains  it. 
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Art.  3.  Defraudir^  the  revenue  4rc.  ^  1 .  Error  to  the  Circuit  Cb.  72» 
Court  of  Columbia  ;  lield,  the  law  punishes  the  attempt  to  de-    Art.  3. 
fraud  the  revenue,  not  the  intention,  by  false  invoices.  This  was  v„^^'"v*v^ 
a  seizure  under  the  GGth  section  of  the  collection  law  of  1799,  6  Cnnch 
because  the  goods  were  not  "  invoiced  according  to  the  actual  f  | 
coats  thereof  at  the  place  of  exportation,"  with  design  to  mde  auldie. 
pert  of  the  duties,   neld  3d,  a  doubt  as  to  the  eonslnietioa  of  wii«t  b 
a  Jtw  may  be  good  ground  lbs  seizure,  and  authorize  a  certifi-  f^"^ttfn. 
oaie  of  probable  cause^-  were  two  invoices  a  false  and  a  true  6  wheatoa 
one,  was  no  attempt  to  enter  by  the  false.  Case  against  a  ciis-  188*  ibeBO" 
tom-house  officer,  Ch.  70,  a.  0,  s.  15.    Duties  paid  not  due,  ^^J^ 
may  be  recovered  back,  Ch.  9,  a.  6,  s.  7  ;  so  if  paid  by  mis- 
take, Ch.  1>,  a.  14,  s.  11,  a.  IB,  s.  4,  Long's  case;  see  La- 
eon  »•  Hooper,  Ch.  73,  a.  1,  s.  4  ;       Wager  as  ID  Excise 
Thtf,  PeuoiDglOD  V.  Cos,  Ch.  66,  a.  3,  s.  3.   Round  copper 
bottoms  tuned  up  at  the  edge  pay  no  duties,  id* ;  taxes,  see 
Ch.  119,  a.  1,5.  6,  how  lessee  pays  Sec. ;  many  matters  as  to 
taxp«!,  Cli.  136,  a.  15,  s.  1,  14.    Sec  also  Assessors,  &.c.  Ch. 
219,  R.  i?,  s.  20  ;  and  Ch.  59,  a.  9,  s.  1,  12  ;  word  assessmeni 
in  tiie  index  ;  sec  Cb.  119,  a.  4  ;  several  cases,  Ch.  17@,  a* 
14,  s.  20;  Ch.  223,  a.  18,  s.  6. 

^  2.  Error  to  the  Circuit  Court  in  Columbia  &£c.,  in  debt  on  SCiuebMa, 
a  bond  gr?ea  by  the  defts.  iu  error,  to  the  Uaited  Sutes,  for  vq^cU  &  aL 
duties  00  a  cargo  of  silt  firom  St.  Ubes.  Held,  duties  thereon 
did  not  iflorue  till  the  vessel  arrived  at  the  port  of  entry  (port 
of  Alexandria})  that  the  duty  on  salt,  which  ceased  with  Dec. 
31,  1807,  was  not  chargeable  on  ?nid  car^o,  thoucrh  it  arrived 
williin  the  collecnon  district,  aixiccn  miles  below  ;:aiJ  port, 
Dec.  23,  1807,  and  bt;cause  it  did  not  arrive  at  said  port  of 
entry  uoui  Jan.  1,  1808.  When  duties  laid  on  good^  nuport* 
ed  take  place,  see  Cb.  196,  a.  1,  s.  11,  Patten's  ease ;  as  to 
duties  on  goods  wrecked,  see  Peiseb  U  al.  Ware,  4  Craoch 
447p  467;  see  Cb.  324,  a.  7,  s.  7,  &e.  Ttx  on  pleasure- 
carriages  is  not  a  direct  tax,  3  Dallas  171  ;  cases  of  taxes, 
Rising  V.  Granger,  Maitia  a.  Maosfieidy  Tburstoo  «•  Little, 
Steads,  exr.  v.  Conse. 

^  3,  By  the  Honian  law  one  drivin«i;  a  horse  &£c.  was  liable,  4"' g^'/g^j 
if  through  ignorance  or  wuntof  strengtli,  he  let  his  horse  injure  9^  ta,  * 
another  person,  or  do  other  damage.  So  a  surgeon  or  physi- 
"ctan  for  want  of  cate  or  sfciD  injuring  another.  This  kw  es- 
tablished one  falttsble  principle  as  to  tarts,  not  in  our  hw.  h 
was  this ;  if  one  coouaitted  a  tort,  or  was  guilty  of  negl^«nce 
to  another's  hurt  in  an  afiair  of  property,  and  died,  the  wrong- 
doer's representntive  was  liable  to  an  action  when  only  the 
value  of  the  property  was  recoverable,  but  not  when  more, 
and  so  a  penalty.  There  is  no  such  action  in  our  law  founded 
directly  on  the  tort,  if  any,  against  the  executor  or  admioi^iira- 
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C}T.  72.  tor,  it  18  ex  qwu{'C<miractu.   In  the  Romni  law,  tUs  aetkm 

j^r^  3.  was  by  a  provisioo  enacted,  qs  perhaps  there  will  be  id  ours 
t^^v^^  at  some  future  dav,  was  not  common  law  in  Rome.    And  ia 

Les  Aqailia.  estimatmg  the  loss  of  properly  necessarily  fallifi^  on  some  one, 
all  the  circumstances  of  the  case  were  considered.  This 
Aquifian  law  abo  gave  an  aetkm  for  any  injury  done  to  ani- 
mala  hi  general,  or  to  things  inaDimate,  whereby  they  were 
any  way  made  worse.  Ttic  Roman  aedoD  <fi  factum^  that  ia, 
an  actioo  framed  on  the  facts  of  the  case,  probable  gave  rise 
to  our  action  on  the  case.  This  law  i^pncrnlly,  by  the  word 
injuria,  expressed  every  unjust  ^n,  though  olten  used  in  a 
more  limited  sense,  in  fact,  in  all  the  senses  seen  in  our 
various  actions  ou  the  case,  also  in  many  criminal  cases« 

I.4,tA.  ^4*  The  Roman  taw  allowed  another  action,  ex  quati^ 
ddieio^  wiaely  denied  ia  our  law ;  that  is,  an  action  against  a 
judge  for  a  mere  eiror  In  judgment,  when  to  the  prejndiee  of 
any  one. 

Cbipraan's  R.     ^5.  Where  a  ttatute  gives  a  collector  hut  a  hare  auihoriiy; 
^^iieSh'*''*     '°  *  collector  to  collect  the  taxes  of  delinquent  proprietors 
by  sale  of  their  lands ;  therefore  he  must  pursue  his  naked 
pou  er  strictly,  and  if  he  deviate  from  it,  his  sales  will  be  void 
and  lie  will  be  hable  to  his  vendee. 
Kiihf  29ft,         5,  An  execotor  is  not  personally  liable  for  taxes  the  de- 
Di"h.-£^y  »  ^  ^  collector  of  taxes  is  entided  to  an  action 

393,  Eno  r.    agaiDSt  an  executor  or  administrator  to  recover  the  amount  of 
^obertM.       the  taxes  due  from  the  testator  or  intestate.    Taxes  in  school 
districts,  sen  S(  Iiool  Districts  ;   Parish  Taxes,  see  Dilling- 
ham r.  Snow  J  and  Taxes,  Jjittlc  r.  Groenleaf. 
4  Day's  Cb.       ^  7.  Non-rcsldents  of  a  school  district  hiving;  ratable  estate 
cuM^^j^Ii  li»tJrein  are  taxable  therefor,  in  common  wiiii  the  oilier  mhab- 
itants  of  the  district. 

JVbler*  Forms  of  declarations,  pleas,  be.  referred  to,  8 
Went.  SdO.  By  the  owners  of  one  Tessel  agabst  those  of 
another,  for  not  placmg  their  anchor  as  custom  required  8ic. 
394,  396  ;  for  running  against  the  pit's,  cart  fee.  396  ;  against 
the  pit's,  horse  fee.  397, 401  :  owners  of  a  stage  coach  against 
the  driver  for  losing  a  trunk  they  had  to  pay  for,  402,  405, 
4  counts ;  other  forms  405  to  438  ;  8  Went.  Index  28  to  31, 
forms  referred  to ;  American  Precedents  403,  439 ;  against 
an  oflleer  tw.  for  an  exceasive  distress,  8  Went.  429,  4S0| 
439, 443, 445, 461 ;  agauist  a  justiee  of  the  peace  for  mafi- 
eiously  convietmg  the  ph.  474,  478, 7  counli;  Index  17, 94* 
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Ch.  73. 
Art,  1. 


CHAPTER  LXXIU. 


CASE  Fim  KS0U6EIICK. 


Art.  1.  English  cases.  ^  1.  A  few  cases  wiU  also  be  here 
collected  oi  ^ctiuiis  on  the  case  for  iie;;ligeace,  which  CftOOOt 
be  brought  conveniently  under  more  panicirlar  heads. 

^  2.  If  my  cattJe  perish  by  llie  negligeuce  oi  my  servant,  Com.  D.  977-« 
I  may  have  this  tction  agatiut  him.  Whenet «r  ooe  undertakes 
to  serve  another  for  his  reasonable  reward,  the  law  implies  he 
«hall  serve  faitlifuUy,  and  be  accountable  in  this  accioo  Ibr  the 
damages  sustained  by  his  negligence  by  his  employer. 

3.  So  if  the  commissioners  of  a  lottery  neglect  to  adjudge  6D.4iE.64ff, 
a  prize  to  him  who  draws  it,  tliis  action  lies  against  them  ;  for  Byn*g°g"* 
they  "  are  mere  ministerial  officers,"  a?  a  sheriff  is  in  return-  aflsumptU,  IS 
in^  a  member  of  parliament  j  anci  the  piu  lo  his  declaration 
briefly  states  his  case  as  it  was.    It  was  here  urg*id  that  the 
commissioners  acted  as  judges,  and  so  no  action  lay  against 
them.   Wlien  the  ticket  is  the  buyer's,  see  a.  2»  s.  12. 

§  4.  This  was  an  action  on  the  case  against  the  defts.,  com-  2  d.  &  e. 
jnissioners  of  the  customs,  for  neglecting  to  make  an  order  on  J*' 
the  receiver  general  of  the  customs  to  pay  the  pits,  a  premium  Booftriidi 
of  £100  thdy  claimed  a  title  to.   The  defts.  insisted  the  pits, 
were  not  entitled  ;  but  they  had  judgment     In  this  case  the 
commissioners  were  held  to  judge  at  their  peril,  whether  the 
pits,  were  entitled  to  the  order  or  not,  and  tnis  depended  upon 
two  nice  questtonsy  as  to  clearing  oat  their  ship,  and  as  to 
lunar  months. 

^  5.  And  it  is  a  general  rule  of  law,  that  if  a  man  neglect  i  com.  h, 

to  do  what  by  law  he  is  bound  to  do,  as  to  pay  toll  either  by 
prescription  or  otherwise,  this  action  lies  against  him. 

§  G.  If  one  undertake  to  carry  my  goods  to  such  a  place,  I  Com.  D* 
and  ueglect  to  do  it,  though  he  is  not  a  common  carrier,  and 
though  I  do  not  agree  for  a  price,  but  only  I  say  I  will  satisfy 
him,  this  action  on  the  case  lies  against  lum ;  but  it  is  other- 
wise if  he  be  disabled  by  the  act  of  God. 

§  7.  If  goods  be  sent  to  a  wharfinger  to  be  shipped,  and  he  7  d.  ti  E. 
neglect  to  take  out  a  sufferance,  for  the  want  of  which  they  Baker 
are  «eized,  this  action  on  the  case  lies  against  him,  and  it  is 
sufficient  lo  aver  and  prove  the  coods  were  seized  for  want  of 
such  a  sufferance  as  forfeited,  w  liereby  the  pit.  lost  tlu m,  and 
proof  of  a  seizure  lu  fact,  by  liie  oHicer  lor  a  juit  cau^u  of 
forfeiture,  is  sufficient.  Case  against  an  innholder  ht  gooife 
lost  in  his  inn,  Ins.  Co.  173|  Mod.  £nt  144;  8  Co.  32. 
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Ch.  78.       ^  8.  So  this  action  on  the  case  lies  against  a  person  for  hm 
Al  t.  1.     negligeoily  keeping  bis  fire.    So  against  a  commoa  surgeon 
s^v^^  who  imdenakfis  to  core  one  tnd  nHicBiTies ;  but  otberwise,  if 
not  a  eommoo  surgeon*  Pleas,  as  to  keeping  fires  negligently, 
and  replication  for  gross  Ignorance  in  a  surgeon.   1  Com.  D. 
284;  B.  N.  P.  26  ;  3  last.  CL  44,  a.  2,s.  7  ;  3lnst.  CI.  44. 
lS«1k.lO,  13      ^  ^-  ^'  ^^^^^^       y^'ars,  makes  an  under  lease  to  B 

Hiekfv.  for  pan  of  the  lime,  iiiid  B  by  negligence  burns  the  house,  A 
Jcro'-Wl^  may  hiwr  case  as^ainst  him  j  lor  A  has  a  reversion  in  the 
12  Mod  lixt.  e^tale  injured  by  B's  negligence,  but  oiiieru  ise,  if  A  bave  no 

SQch  reversion ;  and  further  A  is  answerable  over. 
Saik.  i3,Tttw      10.  If  A  set  fire  to  the  grass  in  bis  field,  and  it  spteada 
su^p  -  burns  the  grass  in  B's  field,  B  may  have  this  action  on  the 

12  Mod.  161,  ease  against  A,  (but  quaere,  if  a  sudden  wind  arise for  hem 
2aa,wai«  a  logg  vvbich  A  or  B  must  bear.    Now  it  was  more  rea- 

sonable that  A  should  bear  it  than  B,  as  A  ought  to  have  seen 
to  bis  fire,  and  B  was  wholly  innocent. 
1  Cro.  10^  ■      ^  11.  In  this  case  tlie  deft,  fired  his  gun  at  his  door  and 
burnt  bis  and  bis  ueigbbour*8  bouses,  aud  it  was  resolved  tbat 
this  action  on  the  ease  laj  agauist  him ;  the_hMs  was  hj  his 
negligence  at  least. 
1  Salk.  19,       §  12.  A  leased  his  bouse  to  B  at  will,  and  B  by  negli^nt 
^2^1^'^  keeping  his  fire  burnt  it.    Held,  that  A  had  no  action  against 
1 1,  case  of  '  B,  for  «ays  the  hook,  A  might  have  secured  himself  by  a  cove- 
Siimfiabmy   nam  ;  but  quaeip,  tor  A  as  to  this  6re  was  wholly  innocent, 
and  there  w«s  a  loss  necessarily  to  be  borne  by  A  or  B,  and 
B  was  not  wiioiiy  innocent,  but  negligent. 
•Bae.964.      ^  13.  If  one  take  ruy  goods  at  a  fife  to  prevent  their  being 
humt,  I  eannot  have  an  action  against  him,  for  he  is  guilty  of 
no  tort  or  negltgenee,  and  I  sn&r  no  loss  by  bis  act;  but  if 
he  detains  them  against  my  consent  I  may  sue  bim. 
Doc.fc  Stad.     ^  14.  If  my  servant  keep  my  fire  negligently,  whereby  my 
Noys'     house  and  my  neighbour's  house  are  burnt,  the  nrflon  lies 

MH\ims,  ca.  .  I       ■?        tt  1  /•  1-         ,     •  I 

44_i  Bl.  against  me  ;  but  li  my  "  servant  bear  fire  negligeniiy  in  (he 
Com.  4iy,     street,  and  tliereby  the  bouse  of  another  is  burnt/'  there  no 

action  lies  azaiust  ine. 
1  CmkD.       $16.  If  A  lend  bis  hone  to  B,  gnUu^  B  is  bound  to  striet 

care,  and  therefore  if  he  neglect  to  take  due  eare  of  the  horse, 

as  if  he  do  not  shut  the  stable,  and  the  horse  is  stolen,  this 

action  on  the  case  lies  against  him  $  but  otherwise,  if  stolen 

without  his  default  or  any  ne2;Hgence  of  his. 
IRoKdS,         ^  16.  So  if  one  whose  duty  it  is  to  do  it,  nealerA  lo  sunimon 
J)  jgjj^        tlie  tenant  in  a  real  action,  whereby  he  loses  his  land,  tins 

action  on  the  case  lies  against  him  so  neglecting  hi^  duty. 
1  BoL  106.       ^       §Q  jf  ^  register  of  deeds  neglect  to  record  a  deed  as 

he  ought  to  do,  this  aetioa  fies  against  him  Ibr  his  segHgenoe. 
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^  18.  In  every  rase  in  whicli  an  olllceris  intrusted  by  com-    Ch.  73* 
mon  law,  or  by  siaiute,  to  perlonu  ;i  service,  and  nrglects  a,    Art.  1. 
tins  action  lies  against  him  by  the  party  injured.  And  it  is  the  ^.^'''v^/ 
sanie  if  the  negligence  be  in  Un  officers  aervanC   Though  i  Saik.  is,  ia 
the  prbeiptl  shall  not  be  pooisbed  mmmaiUer^  for  the  act  of  ^^"^  ^-  5;°!* 
his  iemm  or  deputy.  P~ 

^19.  So  if  a  mao  he  bound  by  pr^scriptioB  to  find  a  bull       i  241, 
yearly,  for  tlie  increase  of  cattle  in  the  parish,  and  neglect  to  p„y^* 

do  il,  tliis  action  lies  a^ninst  h\m.    But  then  the  declnrntlon  El.  6fi©.  

must  slate  the  obliLi;atio;i  to  be  by  custom  or  prentrijnion,  or  l>y 
some  other  specitied  obligation ;  and,  also,  liic  loss  susiaiaed 
by  the  pit. 

f  dO.  So  If  A  be  boand  to  repair  a  bank^  and  neglect  todo  l  BoL  105, 
lit  67  which  my  hud  is  ioundated,  this  action  Ilea  fax  me  against 
hhn*   Statutes  as  to  mischievous  dogs.   Maine  act,  cb*  174* 
Mass.  Feb.  25,  1792.  Feb.  19,1799. 

21.    But  the  act  of  God  excuses  in  this  action  for  negli-  Ion.  179.— 
geuce,  tbongli  liic  deft,  do  not  perfbrnn  hia  undertaking;,  ns  ^' 
if  A  promise  me  to  redeliver  a  horse  on  request,  and  belore 
request,  the  horse  dies  without  his  fault,  this  excuses  the  deli- 
▼ery, 

^  22.  So  if  A  neglect  to  take  proper  care  of  bis  hoiaea,  SLer,  ITS. 
catde^  dog,  swine,  &c«  whereby  I  aiu  damaged,  I  majr  have 
this  action  against  him ;  and  whedier  ilus  neglect  be  m  bim 

er  in  his  servant. 

<^  23.  So  if  a  man  idem  keep  a  do!r>  bnll,  boar,  or  any  Cro.Car.254, 

aniiiKii  used   to  do  mischief,  and  nceriect  to  restrain  him,  ^87, Doulion 

.                               t'  Banks  — 
and  tlie  animal  does  mischief  to  one,  by  which  he  has  damage,  2Salk.662.  

this  acuou,  un  die  case,  lies.  Smith  v.  Peluii,  Stia.  12G4.    So  2  Cb.  on  PI. 
If*  a  dog  has  bitten  but  once,  and  lies  at  the  door,  and  the  pit.  ^'^^  ^ 
tread  on  his  toes.   Mason  «.  Keeling,  1  Ld.  Raym.  606.  13 
Mod.  335.  See  Ch.  72.  a.  1,  s.  5. 

^  24.  So  if  a  barber  shaves  with  a  bad  razor,  &c.  an  ac-  3  Jnst.  ci. 
tion  lies  against  him  :  and  his  plea  is,  that  he  did  not  sliave  tlie  Bj!t.A^** 
beard  of  the  ph.  with  a  foul  and  bad  razor,  in  manner  and  form 
he  com  1 1  la  ins  agauisi  him,  and  offers  issue  :  the  aucieut  man- 
ner of  pleading. 

^25.  So  if  the  deft,  negligently  plant  trees,  this  action  lies  SlmtO. 
against  him.  And  his  old  plea  was,  that  be  well  and  suffi-  ^ 
cieotly  put  and  planted  the  trees.   Without  this,  that  be  so 
negligently  and  carelessly  put  and  planted  them  that  they  be- 
come corrupt  and  died,  as  the  pit.  alleges.    The  pit.  replied 
in  the  words  above,  being  the  charge  in  his  declaration 

^  Q.C\.  So  if  a  blacksmith  shoe  a  horse  badly,  this  action 
lies,  and  formerly  he  pleaded,  he  shod  him  well,  and  traversed 
the  pit's,  charge.    See  pleadings  in  such  cases, 

TOL.  lU.  5 
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Ch.  73.  AxT.  9*  Jhterkm  tmdEi^luk  com* 
Jiri.  3.  .  ^  1*  This  was  ao  acdoo  oo  dw  oaae  by  Jowott,  nanar  of  a 
^.^V^^  ^OMol,  agpilost  Morse,  a  coopor  oo  board,  in  a  voyage  to  tbo 
Mass.  Emcx,  West  Indies,  for  neg^eduig  la  db  4iff  daly  io  ibe  foyage,  and 
June  1781,  fyf  idleness,  iasiness,  and  K>r  not  tetttng  op  so  many  hogsheads 
Moree!  8.1.  might  have  done  ;  and  for  trimming  others  so  badly  that 

Cmvt.  the  molasses  was  lost.  Morse  had,  in  another  action,  sued 
Jcwett  for  beating  him,  and  failed.  Tbia  baatiog  was  Sot  this 
neglect  of  duty. 

F.  210,  kc.  ^  2.  Among  the  declarations,  called  American  Precedents, 
are  a  number  for  negligence,  drawn  by  distinguished  American 
lavfyws. 

7MiM.lL  f  8.  IntbiaactionagamtldiePtopriatofaoftbeLoolciand 
Kiddle?'  Craal  m  Merrimao  rivar,  tbe  couit  bald  tbat  an  action  ontb* 
Propri^ra  case  Hes  against  a  corporatioo,  for  the  neglect  of  a  corporam 
of  LMks,lw.  duty,  by  wbicb  tho  ph.  aufibn,  thougb  tiM  corporation  bo  as 

aggregate  one. 

^  4.  For  niRny  other  instanrrs  of  actions  oo  the  case  for 
negligence,  in  this  country,  see  the  particular  heads  from  chap- 
ter 58  to  79.  As  this  action  is  altogether  at  the  comaioi]  law 
in  both  countries,  England  and  the  United  States,  it  of  course 
must  be  on  the  same  principles  in  both,  as  the  coomdoo  law  in 
tbis  respect  is  tbe  ssme  bare  as  tbero,  but  aa  diflbroot  kindaof 
AOgKgenoo  may  exist  in  tbe  two  countries)  and  so  to  any  two 
of  our  States.  Several  actions  on  the  case^r  fugitgrnee  nuiy^ 
at  various  times,  bo  brougbt  m  ooo^  not  in  anotbrr.  A  suiute  or 
usage  in  one,  and  not  m  another,  may  enjoin  a  paftioolar  duty, 
ihf  ne'^hrt  to  perform  which  may  he  the  sTroTitn!  of  an  action 
on  the  ca^o  fur  negligenre,  in  a  new  c;)S('  (  rented  by  the  sta- 
tute, or  the  use,  &4:.  And  tJiis  is  the  only  ditference  between 
the  two  countries;  and  this  difference  may,  and  has  occa- 
sioned the  forming  and  framing  oi  several  declaiations  for 
nogligenco  bare,  m  cases  tbat  bave  never  ocounred  m  England. 

OMam.  r.  $  5.  This  was  case  aaamst  tbe  jvfMilBft  of  a  public  nowsn 
paper,  for  negligently  and  maccurately  prntrog  an  advoctiso- 

a],  meat  Ibr  tbe  sale  of  an  ecpiity  of  redemption :  the  pk.,  a 

deputy  sheriff,  ordered  the  sale  on  the  20th  of  June^  and  so 
was  it  written,  and  directed  it  to  be  first  inserted  Mjiy  26th  ; 
but  the  defts.  first  inserted  it  in  their  paper  on  the  30rA,  and 
staled  ihe  day  of  sale  to  be  the  2Slh  of  June.  The  ph.  sold 
ii,  but  the  purchaser  discovering  the  error,  refused  to  »ake  a 
deed.  Another  officer  seized,  and  sold  the  same  equity,  and 
the  pit.  in  an  action  against  the  sheriff,  by  ibe  original  pit., 
CooHdge,  bad  to  pay  $ 1049.S9.  Held,  tho  printers  were  lia- 
ble, **kit  osrolessly  printing''  tbe  adverdsamant  $  but  not  for 
incidental  and  remda  consequonces  tmrohnng  coBsidersblo  loss 
and  damages  to  tbeir  am|ilo7ar ;  tfaofrintorsool  having  boen 
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particularly  warned  of  the  necemty  of  eofteetness  in  the  in-  Ch.  73. 
dividual  case,  but  the  court  did  not  seem  to  think  the  printer,   ^ri*  2, 
without  stirh  warnin«^,  liable  to  damae:e«?  bev'ond  the  lo«<!  of  the 
first  iiiipre^sion  erroneously  printed,  and  anjr  extraordinary  ex- 
pense to  \he  cm  plover  to  procure  another. 

§  6.  TJbedelt.  was  a  general  merchant  ia  London,  and  un-  ^i'*'!*" 
4Mookf  voluntarily,  and  without  reward,  to  enter  certain  goods,  ijii^^kbirne. 
of  the  pliV  widi «  pMol  of  ifao  doA't.  own  of     taaio  aoit| 
at  tbo  gortoa  kw,  to  bo  exportod  $  bat  mtkiDg  the  entry 
under  a  wrong  denominatkio,  both  ptfoeb  were  leiaed.  The 
dell,  having  taken  the  »ame  eon  of  the  ell^a.  goods  at  of  ki$ 
own,  and  DOI  haviiig  received  any  nmmrd^  end  not  being  of  a 
profession  or  employment  tliat  necessarily  implied  skill  in  what  , 
he  had  undertaken;  liehj,  he  was  not  liable  to  an  ectioii  ibr 
the  loss  of  the  ph's.  goods. 

'■§7.  Case  lies  ML^imf^t  a  siirs:eon  for  ?ro9s  ieniorance  and  8  Easi348, 
want  of  skill  in  his  proreasion,  as  weii  as  lor  negligence  and  S^I]5tIl 
am  patient  s  ujury. 


^  8.  Where  one  oodoinkei  lo  do  e  thhig  wilfaoot  condder-  4  Johnt  b. 
te^  and  oegleets  to  do  it»  ho  if  not  HeUe  to  ea  action,  dioogh  ^^J^^^^ 


the  ether  parQrby  the  non-fo&ttmce  sustains  damage ;  ts  where  DiMfiMMjr 


A  and  B  own  a  vessel  jointly,  and  A  so  undertakes  to  get  her 

insured  nnd  neglects  it,  aod  she  is  lost,  he  is  not  liable  for  this 

neglect  to  B.    Hut  a  factor  or  rommercial  agent,  entitled  to 

a  commission,  and  so  a  consideration,  is  liable  if  he  neglect 

to  execute  au  order  to  Insure. 

§  9.  If  the  owucr  of  a  siiip,  in  the  care  of  a  pilot,  through  4  DaUtts200. 

negl^enee  and  want  of  skill,  siuks  the  ship  oi  uiioiiier,  ilus 

owaeriiliaUe. 

%  10.  But  if  I  let  iboto  wf  Ukm  graond,  or  woods,  as  1 

mgrlegaUjr  demand  it  spreadsialo  any  oetj^iboar's  woods,  I  am  wSi^^*' 

M  liable  to  an  action,  oioopt  I  be  guilty  of  same  nogligenoo. 

But  what  is  n^ligence  or  misc^iict  in  me  or  my  sefyaots 

must  depend  on  all  the  circumstances  of  the  case. 

§  11.  Error  to  tlie  Circuit  Court  of  Columbia  in  an  action  6  Craach 

on  tlie  case,  ainl  ii  Id  the  marshall  is  bound  to  serve  n  svbpmna  i®7,l»2,Ken- 
,  ,  ,       ,  •II    nedy».  Brent, 

in  chancery,  as  soon  as  he  reasonably  can,  though  not  spectalty  Bao.  Abr.tk. 

requested ;  and  2d,  die  service  tliereol,  iti  case  of  a  chancery  Sherilt 

aitachmeni  in  Virginia,  makes  the  garnishee  liable,  if  he  pays 

awof  the  mooof  after  noiioe  of  the  m^ponia.   Speehd  deo- 

kianoo,  and  ease  stated  \  but  judgment  mr  thoofleer,  beoaore 

the  easQ  staled  did  not  showthe  pk.  bad  sostained  any  daa»- 

ages,  %Lc.   The  mjhmtm  was  served  in  season  to  be  retuned* 

%  Id.  Was  trover  fat  a  ticket  m  the  Poteoac  Iw*  kitlefy,  i  wiicaton^t 

R.  7a,  84, 


TboanMOO  v.Gray. — Cli.Sl,  a.  9, 1. 1        CIi.  4f,a.a,f.  IT-^-Sm €11.04,  a.  4,  s.21 

Abr.  Contract,  pi  31  p!  — 4  To.  n».— 2  H.  Bl.  504.— Ch  ei,  a.  4,  s  4  — Ch.  21, 
•.3.— Cb.  lib,  a.  4,  f.  6.-^  Joiias.  E.  327,  HiMi  k,  at. 9.  Kaldterb<»6ker.f— 1  U.  Bl.  S43. 
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Ch.  73.  Robert  Gray  agreed  with  the  raann^ers  to  take  2,500  tirlcets, 
Art.  2.  on  delivery  thereof,  giving  good  security,  specified  and  depo- 
sited in  25  books,  100  each.  He  received  and  paid  for  13 
books  1300  tickets,  aud  he  subscribed  tiie  oiijei  li,  and  in- 
doned  by  Thompson,  agent  of  the  maaagers,  "  putehaied  and 
to  b«  taken  by  Robert  Gray,"  and  on  the  eoFelope  corering 
the  whole,  "  Robert  Gray,  12  books.*'  One  of  these  the  2d 
day*8  drawing,  drew  a  f 20,000  prize,  and  he  between  the  3d 
and  4th  dny's  drawing,  tendered  good  security,  and  demanded 
the  last  1200  tickets,  and  the  managers  refused  to  (iclivpr  to 
said  prize  ticket.  Judgment  for  liino,  for  the  property  in 
tiie  tickets  changed,  when  the  selection  was  made  and  assented 
to,  and  remained  in  the  vendor's  possession  merely  as  collateral 
security.  Held,  also,  Gray  was  entitled  to  recover  the  amount 
of  the  prize ;  but  the  court  was  not  unanimous.  6  East  614^ 
627  and  cases  cited.  Salk.  112,  113;  and  see  Hindee* 
Whilehouse,  Ch.  32.  a.  10,  &ic. — No  action  lies  on  a  contract 
made  for  the  sale  of  tickets  in  a  lottery  in  New  York,  not  au- 
thorized by  her  legislature.  The  l  ottery  was  allowed  by  a 
statute  of  Connecticut.  The  conlracl  was  illegal  as  being 
against  an  act  iu  iSew  York,  to  prevent  private  lotteries ;  3 
D.  <t  E.  454  ;  6  do.  243,  359  $  6  do.  139;  Cowp.  344 ;  1 
Bos.  b  Pul.  476. 

131bit.1l.  ^  Action  on  tfie  case  against  a  militia  officer  for  neglect 
299,  Muody  of  duty  He  commanded  a  militia  regiment,  and  by  the 
StMtotMiMto  ^""'"S  troop  nndrr  liis  roinmand,  the  pit.,  as  lie  nlleged, 

(h«  Militia  in  lo^t  his  liorsc.  Plea,  not  gniity.  The  evidence  did  not  prove 
Maine,  ch.  the  deft,  j^niity,  he  havin2;  dismissed  tlie  regiment  before  the 
Jos'i?*****  firing  and  iclt  it.  But  tlie  court  held,  that  officers  command- 
Mass.  Act  ing  the  militia  at  musters,  are  liable  for  damages  the  citisens 
Ma^h  ^  sustain  from  firing  guns  in  or'near  the  i^bway,  by  soldiers 
under  their  command,  in  consequence  of  the  neglect  of  such 
officers.  3d.  The  court  seemed  to  be  of  opinion,  that  if  the 
deft,  had  mustered  his  regiment  in  an  improper  place,  he 
would  have  been  liable  \  and  it  was  urged  by  the  pit.  that  he 
had  done  so,  by  mustering  it  partly  on  thetravellino:  path  of  the 
turnpike  road  in  Chesterfield,  said  road  being  six  rods  wide  ; 
litis  was  the  ground  usually  occupied  as  a  place  of  parade  for 
the  regiment ;  and  this  was'  the  only  way  on  which  the  pit. 
oould  tra?e],  when  his  horse  was  killed  by  being  frighted  by 
the  firing,  and  running  violently  against  the  shaft  of  the  waggon. 
But  the  court  thought  the  muster  was  not  in  an  unlawful  pUce, 
ns  the  road  was  six  rods  wide,  it  afforded  sufficient  space  for 
the  troops,  and  for  travellers  to  pass.  The  intention  of  the 
Militia  Act  of  1809,  ch.  107,  s.  19,  was  to  authorize  the  com- 
manding officer,  when  on  dutv,  to  mark  out  die  lines  of  the 
parade  ground  ^  provided  he  bliuil  uot  iuclude  any  public  way 
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80  as  to  prevent  tra\clleis  from  passing  on  it;  he  bliall  not atr    Cfl.  73* 
elude  them  from  the  highway.    Judgment  for  tlie  deft.  Art.  2. 

§  14.  ft  is  negligence  in  a  deputy  sheriff,  who  has  nttarhed  V.^'^-x^ 
A's  goods  at  li  s  suit,  not  to  uiiach  them  aiso  at  C's  suit,  ii  le-  14  aiass.  R, 
quested  :  and  case  Met  2  as  anotber  officer  cannot  attach  for  ^  '^|[L^'"P' 

C,  the  goods  being  Id  the  legal  ooModf  of  tiie  finl.  Ai  where  T^t^^ 

D,  QM  deputy,  aittwlied  goodi  «iid  iitd  llNm  of  ootme  in  le*  Ch.  75,  n. 
p\  custody,  and  anodier  de]ili7,     of  the  same  sherii^  il-  ^^^'^^,''04 


taehod  them  also,  heid  m  abdvo ;        that  D  could  soppoit       75, «. 
trover  against  E,  for  taidng  the  goods  out  of  tlie  legal  posses-  i^** ».  4  — cji. 
sion  of  D,  who  held  them  under  flr^t  nftachniont ;  E  in  fact  ^j,*  -5 
took  the  hr  rf^r  from  the  bnilee,  or  servant  of  D,  on  an  execu-  g.  14.— Ch. 
lion  against  A;  ilje  oilu  i  ili  If.  \v;is  interested  in  tlie  execution  "^J-J^'m^ 
in  fact,  though  not  iirjiniiially  u  jKirty  to  it;  he  shewed  the  |g  g.'ig!—. 
horse  to  K,  uud  diiecieci  hiiu  to  take  hiai  as  A's  property.  Ch  75,  a.  20^ 
Ch.  75,  a.  8,    21 J  Ch.  7ft,  a.  8,  a.  10  5  a.  7,  s.  3 ;  Ch.  28,  " 

Ch-'si,  a.  14. 

A«  tfam  oaii  be  bm  OM  poimiton  of  goodi  atlidiody  and 

vialble  posse^Son  must  attend  Oforf  idachraentt  it  it  pita 
aeveral  efficeM»  oTtn  deputiet  of  the  saoM  aberii^  cannot  aft- 

tach  the  same  goods,  hence  it  is  the  duty  of  one  making  the 
first  attachment  of  goods  to  make  all  the  attachments  on  them, 
and  if  lie  neglect  so  to  do  when  properly  reqae^ed,  he  is  lia- 
ble io  this  action. 

$  15.  Shcrili  liable  in  case  for  the  negligence  of  his  depu-     ^^^^^  ^ 
^,  for  not  taking  in  execution  goods  and  estate,  attached  on  473^  B^k  £. 
ttnoe  proeoti  is  iho  aetioa  tgthuitODe  Stettooi  and  rotunung  Davis  rj^^ 
baoooldnotibdoiiatoor  goodite;.;  (return  ah»  was  that 
ho  was  an  naolvent  debtor  who  had  obiahiod  a  certiioata  ftotn  March  a, 
two  of  the  jutricaa  of  tlie  Superior  Court  lie*  for  his  dis-  i"^^- 
charge.)    August  term,  1767,  jury  found  specially,  1st.  Said 
legal  attachment  of  Stetson's  goods  and  estate,  May  3,  1767. 
2d.   That  Stetson  was  not  an  absconding  debtor  till  May 
6,  1767.    3d.  Said  execution  wns  duly  delirered  to  said 
deputy  before  the  30  days  expnt d  after  judgment.  4th. 
"That  the  pits,  gave  tlie  deputy  no  orders  or  diret  tious  con- 
cerning said  attached  efiects."   Jury  added,  if  he  was  bound 
hf  low  to  levy  on  said  effeets»  withoot  special  diroclkos  kom 
die  ofoditoffa,  tfaej  foond  for  the  pha.  Itc.  HotohiBtoot  Ljrode, 
Corfimg,  and  01i?cr,  gavo  jodgment  for  the  plt8.»  agaioat  the 
epimon  of  Trowbridge,  who  held  the  officer  was  not  booad 
to  to  levy  without  the  special  directions  of  the  pits,  so  to  do ; 
in  other  words,  the  pits,  were  bound  to  giro  special  directions 
to  the  oflirnr  as  to  the  manner  of  exccutinc:  their  exr  rution  : 
his  opiniDii  ;it  large,  p.  474  to  p.  485.    Deft.  ai)pealed  to  the 
king  in  council.     A.  D.  1772  an  act  was  passed  empowering  (^^p 
officers  to  sell  goodi>  and  chattelit  taken  by  execution.    Fiub-  675.  ' 
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Ch.  75.   ably  die  doubts  of  Trowbridge  gave  rise  to  ibis  act.  This 
Jlrt.  2.     power  is  expressly  continued  in  our  subsequent  statute,  see 
Ki^y^^j  Cb.  13G,  a.  14 ;  our  creditor  btill  has  his  electioato  take  the 
real  or  penonal  estate  of  the  deblor,or  both,  id  ezeeutioo,  or 
to  waive  both  and  take  his  body ;  nor  is  this  eleeiioa  preclud- 
ed by  what  is  done  on  mesne  process. 
SDw*tG^      ^16.  Sheriff's  negligence  as  to  return  of  a  writ,  after  at- 
43^Tifak».  tachine;  he.    He  seasonably  returned  it  to  the  house  of  the 
ScovU.        clerk  of  the  court,  and  delivered  it  to  his  wile,  (he  beinp  ab- 
sent,) and  informed  iier  of  the  nature  of  the  case  ;  an  ac  tioii 
on  the  case  for  negligence  does  not  he  against  liie  slieriii,  if 
the  ph.  lose  his  debt  by  reason  the  writ  is  not  found  on  the 
files  of  the  court  at  the  return  day,  whereby  the  pit.  was  una- 
ble to  get  judgment  on  it« 
8n°  3^  ^      Negligence  in  a  bank  in  not  inquiring  mto  the  oondnct  and 
dig'tMN.  ^  frauds  of  its  officers  &c.,  with  due  diligence,  is  a  question  of 
law ;  is  due  diligence  if  it  adopt  the  usual  mode  of  inquiry. 

JVo(e. — Forms  of  declarations  for  neglie;ence  in  a  broker 
for  not  enti  rini^  coffee  imported ,  so  was  seized,  5  Wentw.  21, 
23.  For  not  deUvering  up  uu  articled  servant,  b  Wentw.  380 
3  counts.  For  not  deUvering  up  demised  premises,  881 
to  388  $  plea,  former  judgment,  replication,  388  to  393.  In 
not  delivering  a  horse  taken  damage  feasant,  after  amends 
tendered,  392.  For  not  cleaning  &c.  a  gun,  with  a  count  in 
trover,  393,  other  forms  394  to  428;  8  Went^v.  Index,  28, 
31  and  39  to  47,  forms  referred  in  v^arious  Engiisii  books ; 
American  Precedents,  162,  180,  203  to  239.  Against  a  col- 
lector of  tlie  customs  for  neglecting  to  enter  the  pit's,  goods, 
whereby  &c.,  8  Wentw.  462, 466, 3  counts.  Against  the  own- 
ers of  a  8tage>coach  for  neglecting  to  employ  a  sufficient  one, 
whereby  be,,  503,  603.  Against  the  mast»  and  owner  of  a 
vessel,  for  losing  part  of  the  plt*s.  goods  &c«,  503  lie*  Against 
a  farrier  for  keeping  a  diseased  horse  in  bis  stable  so  near  the 
pit's.,  thnt  hh  horse  rauijht  the  disease  and  died,  8  VVentW* 
415.  Against  a  man  midwiie  for  negligent  conduct,  415. 
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Ch.  74. 

Art,  2. 


CHAPTER  LXXIV. 


ACTION  ON  Xti£  CASE  ON  TORTS.  NU3ANCES. 

Art.  1.  Genera?  fniitipU$,    %  1.  This  is  a  very  import-  f;oc 
ant  and  extensire  branch  of  the  law;  for  strictly  wbatever  ^^m^ 
annoys  or  damages  another  is  a  nusance,  and  may  be  taken  L^j^^f^Bi, 

away  or  removed  by  the  party  aggrieved,  in  a  peaceable  man-  Com.  6, 216^ 
ner.    4  B!.  Com.  16C  ;  1  Com.  D.  291  ;  Palmer  536.         JvJwSf  de- 

§  2.  Nusances  are  pubhc,  or  such  as  affect  the  people  at  clarine;,  2  Ch. 
large  ;  or  private,  such  as  any  thing  done  to  the  hurt  or  an-  on  Fi.  a^, 
noyance  of  another's  lands,  tenements,  or  hereditaments.       J'^^  ^ 

^  3.  The  ur  is  common,  and  moves  with  the  wind,  and  —3  bi.  Com. 
lienee  if  my  neigbbor  corrupt  the  air  on  bis  own  ground,  it  ~^ 
comes  to  be  a  corruption  on  mine  i  and  in  nothmg  does  the 
nde  more  peculiarly  apply  than  in  tUs,  which  prescribes  that  3  ^ 
a  man  shall  so  use  his  own  as  not  to  hurt  anouier ;  but  it  is  217.— Cm.' 
not  a  nusance  to  deprive  one  of  n  ]ilcasnnt  pro^ppct.  C«r.610. 

^  4.  Many  wrongs  that  bear  a  near  resembliiiu  r  to  nusan- 
ces have  been  already  considered  in  the  chapters  that  relate 
to  lands,  rivers,  water-courses,  &ic.  Nusance  is  derived  from 
fwawBefifiiiii,  and  not  properly  from  the  French  word  mammiu^ 
and  hence  Blackstone^  Comyns,  Selwyn,  &e.  are  right,  who 
write  it  nusance. 

Art.  2.  J^fusances  to  Aottiei*  %  1 .  These  are  of  three 
kinHs.  1st.  By  overhangint^.  2d.  By  slopping  ancient 
lights.    And  3d.  Corrui)ting  the  air  with  noisome  smells. 

^  2.  Overhanging.  If  one  build  a  house  so  near  mine,  5  co.  101, 
that  it  throws  water  upon  mine,  it  is  a  nusance  ;  and  if  one  Clark 
build  his  bouse  so  as  to  overhang  mine,  I  may  remove  thenu-  l!a  sik^M»." 
aance,  before  1  am  actually  injured  by  ram  billing ;  for  I  may 
well  prevent  the  evil.  As  where  one  Cocks,  October  3,  1 
Mary,  built  a  house  on  his  own  land,  so  near  the  curtilage  of 
B's  house,  that  Cocks'  house  overhung  three  feet  the  curti- 
lage. He  «5o1f!  to  the  deft,  and  wife,  and  B  sold  his  to  the 
pit  ,  who  sued,  and  declared  the  deft's.  house  so  overhung, 
and  the  rain-water  descendins;  from  it  injured  the  ground  of 
tlie  curtilage,  so  thai  liie  pit.  lost  the  proht  of  it  he.,  to  tlie 
nusanee  of  his  freehold.  The  court  decided,  that  the  drop- 
ping of  the  water  in  the  time  of  the  feoil^e,  tbe  pit.,  was  a 
new  wrong,  and  he  might  sue  the  feo^e  of  Cocks,  alier  no- 
tice and  request  to  remove  it,  if  he  do  not  reform  it,  and  that 
this  action  on  the  case  lay  against  Cocks  without  notice,  for 
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he  did  tlie  wrong  himself,  and  the  law  requires  no  request  to 
him  who  does  the  wrong. 

Juiljgaieai  lor  (iiu  pU.  by  all  the  judges  of  ESngland. 

^  3.  TbU  case  of  Rolf  was  the  same,  except  the  dropping 
was  on  his  house  instead  of  his  soil.  15  Mass.  R.  380, 366  ; 
case  against  A  for  suffering  his  spouts  of  his  house,  in  Bosioo, 
to  be  leaky  to  B's  damage ;  brought  in  Middlesex  belbre 
a  justice  of  the  peace,  damages  under  $20.  A  lived  in  Mid- 
dlesex, and  held  well  on  error  brought ;  all  justice  actions 
must  be  brought  where  the  deft,  lives,  local  in  their  nature  or 
not,  as  his  process  runs  not  oin  of  lu.^  couiily,  aad  if  the  debt 
or  damages  be  uuder  $2U,  liie  action  must  be  brought  belore 
a  justice. 

In  Claik  «•  Penniddock,  it  was  made  a  question  if  Chunky 
the  feoffee,  could  abate  the  nitsance,  as  bis  feoflbr  cou'd,  and 
as  against  the  feoffee,  Coclc8»  as  against  him  the  imrt'fesor,  and 

if  before  any  special  dama2;c  done  by  the  droppim^.  And  the 
Court  of  Kinirs  Bench  held,  that  in  botli  cases  the  feoffee  might 
abate  the  nus  ince,  "  and  that  before  any  prejudice  for  it 
is  reasonable  that  he  should  prevent  his  prejudice,  and  not 
stay  till  it  be  done."  Previous  notice  must  here  be  implied, 
as  against  the  feoffee,  as  in  the  case  of  an  action. 

$  4.  If  a  lessee  overcharge  his  room  with  weight,  whereby 
it  falls  on  the  cellar  below,  and  does  damage  to  the  owner 
thereof,  this  action  on  tlie  case  lies. 

^  5-  If  two  houses,  whereof  one  hangs  over  the  other,  come 
into  the  same  hands,  the  wrong  is  purged,  and  if  they  a2;ain 
come  into  several  hands,  no  action  lies.  If  after  the  houses 
be  divided,  one  of  them  is  pulled  down,  and  another  is  built 
larger,  the  judgment, |^oflnir«,  can  be  only  lor  the  increase  of 
overhanging.  If  one  have  ancient  lights,  and  buf  the  adjoin- 
ing house  and  land,  quttre  whether  this  privilege  be  only  sus- 
pended, see  Lights. 

$  G.  This  case  of  overhanging  so  as  to  cast  water  upon  the 
land  adjoining  of  another,  is  very  clear ;  and  as  to  which  there 
are  but  few  or  no  contradictory  cases  in  the  books.  It  is 
clearly  a  nusance  to,  and  a  trespass  upon,  tlie  adjoining  land. 
The  most  effectual  remedy  is  to  abate  so  much  as  overhangs 
or  projects  beyond  the  line ;  but  be  who  abates,  must  be  care* 
fill  he  abates  no  more  than  overhangs,  as  no  more  jis  a  nu- 
sance. The  usual  remedy  by  action  b  this  action  on  the  case, 
but  it  is  conceived  that  when  the  very  act  of  overhanging  it- 
Feir,  and  immediately,  does  the  injury,  an  action  of  trespass  et 
ei  urmis  may  he  brought. 

If  I  sell  grass  on  niy  land  to  A,  and  he  is  to  cut  it  and  carry 
il  away  by  such  a  time  ;  if  he  lei  it  lay  there,  after  mowed, 
and  rot  and  kill  the  grass       and  after  the  time  agreed,  it  is 
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a  nusaoce.    So  it  is  a  nusance  if  I  have  a  way  over  "B's  land,    Ch.  74i. 
and  he  plougiis  it.     So  if  by  stopping;  a  highway  uae  js  con-    olrt.  2. 
strained  to  use  a  longer  and  more  difficult  way,  and  loses  his 
business,  1  Bin.  463,  Hughes  v.  Ueiser :  pit.  delayed  iu  get- 
ting his  rafts  down. 

^  7.  AneUnt  Hgkis*   So  tins  action  of  the  case  lies,  if  the  is  Mod.  sis. 
deft,  build  so  near  the  pit.  as  to  stop  his  ancient  lights  or  Zcro^Ei^* 
windows;  but  they  must  be  ancient,  that  is,  they  must  have  uh— sbI. 
subsisted  time  out  of  mind,  for  the  deft.  lias  as  much  rieht  to  '^o*n-  816, 
build  a  building  on  his  own  ground  as  the  pit.  lias  on  his,  as  57  5~ai7 
was  decided  in  the  case,  Bary  v.  Pope,  staled  Ch.  69,  a.  2  j  dred's  case.— 
for  tlie  pit.  never  can  have  any  but  a  prescriptive  ri^ht  10  pre-  of'ijl^-'' — 
vent  the  deft,  building  any  where  on  his  own  land,  for  iie  wiio  pnor'i  case.- 
owos  the  landy  owns  all  above  and  helow.   But  the  pit.  maj  Cn>.  Jam. 
have  a  prescriptive  right  to  have  his  windows  open  and  not  fl^^^ 
darkened  towards  his  neighbour's  land ;  so  this  right  or  privi- 
lege must  be  ancient^  1  B.  &  P.  1 80. 

8.  As  to  lights  ancient,  and  not  ancient.    There  is  one  i  Vcnf.  237, 
middle  case,  as  where  A  !)'iilHs  a  new  house  and  then  sells  239.— 1  bid. 
the  adjoining  land  to  B,  and  ii  erects  a  building  and  stops  A's  Jt'j^SST* 
lights,  he  may  have  this  action,  though  his  lights  be  not  ancient.  Ca.  ue  — 
The  reason  must  be,  though  not  staled,  because  B  purchased  1^°^  ^' 
his  land  snbject  to  this  right  in  A,  and  it  was  presumed  hj  the  orstating"* 
court,  that  A  reserved  impliedly  the  benefits  of  his  lights;  hot  lights  'j  ch. 
this  is  contrary  to  the  rule  of  law,  which  construes  a  man's  i  g^'^j'II 
grant  most  strongly  against  him,  and  seems  to  be  contrary  to  2  Sauad.  lis^ 
the  case  of  Palmer  v.  Fletcher,  below ;  as  to  twenty  years, 
see  3  D.  k  E.  159  ;  G  East  215  ;  2  Saund.  175. 

^  9.  What  is  an  ancient  or  ancient  lights,  seems  to  ad/nit  of  Sul,  Land 
some  doubts.  An  author  of  our  own  says,  liiat  in  this  State 
^  the  rule  for  fixing  the  time  by  which  the  prescriptive  right 
is  maintained  was  adjudged  sixty  years,  before  the  revolution, 
and  this  is  now  adhered  to."  If  this  author  be  right,  lights  were 
ancient  after  six^  years  continuance,  when  our  writ  of  right  was 
limited  to  sixty  years.  But  since  that  is  limited  to  forty  years, 
why  not  limit  thp  prescriptive  right  to  forty  years  by  the  same 
ruie.^  This  point,  however,  is  unsettled,  sixty  years  is  not  the  H^«*iE.428, 
rule  in  England  ;  see  2  Ch.  on  PI.  332. 

The  word  consuevU  in  these  cases  imports  time  out  of  iniud,  ^ 
and  is  equivalent  to  tauikiU  ;  on  that  word  the  court  will  efnSwT 
intend,  after  verdict,  that  time  mmmonai  was  proved,  but  so  * 
to  allege  a  prescriptive  right  b  bad  on  demurrer. 

<^  10.  If  A  build  a  house  on  his  own  land,  and  then  sell  it  2  E<p  422, 
to  B,  neither  A  nor  any  persons  in  r^  r  him  can  be  allouod  hy  p'^J^^^** 
any  erection  to  stop  the  li^lils,  "  for  no  man  shall  be  allowed  ^1,^^  v 
to  do  an  injury  in  derogation  of  his  own  Errant."  This  construe-  II-,  cited  3 
tion  of  the  grant  is  consistent  with  the  well  ituown  rule  of  iaW| 

voju.  III.  G 
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74*  that  eray  ooe's  g;rant  shall  he  eonHnied  moat  atrongly  against 
Art*  %m    him,  and  in  Ikvour  of  the  grantee ;  and  if  I  build  aod  aell  a 
house  on  die  line  of  my  adjoioiog  lot,  with  windows  looking 
into  it,  and  if  it  be  a  question  if  my  deed  impliedlj  included  the 

jiririleges  of  those  windows,  being  clearly  mine  lo  grant  at  the 
time  at  my  deed,  it  is  but  a  reas^)nn!>1p  construction  of  it  to 
say  it  included  these  privilege*;  r!s  (  oimectcd  with  the  houfie, 
and  essential  to  die  full  eujoymenl  ol  ii. 
^IfP-  %\\.  So  it  has  been  decided,  that  if  one  build  his  house 

Ifvander  w.    near  a  street,  he  is  entitled  to  all  the  pnviicges  of  un  ancient 
**3w'i'ij^ffTi.  oa^ssuage  ;  hence  this  actioo  on  the  case  lies  against  the  per* 
^  w.  BL  '  sons  employed  by  the  commissionera  amwuited  W  act  of  par- 
-^H^b   ^^^"^  ^  paving  streets,  as  stated  m  Ch.  69.  For  the  street 
lai,  IMiM  heiog  there  when  the  owner  of  the  houses  erected  them,  every 
fLte«M>     idea  of  ioUy  in  placing  them  by  the  street  is  excluded,  and 
near  the  street  is  the  most  proper  place  ;  and  is  not  like  the 
case  of  a  man's  2;ctting  his  house  close  by  another's  Imd,  and 
his  windows  looking  into  it  ;  nor  is  it  like  Palnifr  v.  Fletcher, 
which  was  a  mere  construction  of  a  grant  or  deed,  in  which 
even  a  way  may  be  included.  As  if  1  own  lots  A  and  B,  and 
build  on  A,  clu^e  u>  ii,  unil  make  a  door  to  the  house,  to  use 
which  there  must  be  a  way  over  lot  B  of  necessity,  and  1  aefl 
lot  A  and  this  house  on  it,  a  way  to  this  door  imfiiedly  passes 
over  lot  B  by  a  fair  construction  of  my  grant,  though  neither 
the  door  nor  Teasooahle  passage-way  to  it  be  mentioued*  But  if 
I  owned  lot  B,and  my  neighbour  owned  lot  A,  and  so  erected 
his  house  close  on  my  line,  and  made  a  door  that  side,  there 
would  be  no  pretence  for  his  having  such  a  way  to  his  door 
over  my  lot.   This  action  is  local,  2  Ch.  on  Pi.  331  \  %  East 
497. 

Hol>.  lai,  \  So  if  I  have  the  nrivileee  of  ancient  liehts  to  my 
Uarnts,  Fal-  house  towards  my  neighbour's  laud,  and  lie  obstructs  them,  I 
u«rv.  may  have  this  action  on  the  case  against  him  ;  hut  if  I  buy  his 
FMAiMr.  ^  ^xm^  to  own  both,  the  action  and  privilege  is  gone, 

and  if  I  sell  the  land  I  bought  of  him,  the  ancient  privileges  of 
my  windows  are  not  restored,  and  if  I  sell  die  house  after 
thus  becoming  owner  of  both  lots,  I  sell,  i  conceive,  subject  to 
the  construction  above  stated  in  Palmer  «•  Fletcher,  aod  the 
law  stated  in  the  next  preceding  case. 
aw'^Howmrd  ^  ^  The  presunijjtian  of  a  grant  of  the  privileges  of  lights 
V.  Jiiiti.  looking  into  another's  land,  after  twenty,  thirty,  or  forty  years* 
enjoyment,  is  quite  a  different  matter  from  ancient  lights  or 
lights  so  situated,  lime  out  of  mind.  In  this  case  under  a 
devise  enablmg  the  devisee  to  eularge  a  building  ^  held,  he 
might  obstruct  aocient  lights  held  under  die  same  devisor, 
a  fiur  construction  M  the  wiH 
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^  14.  Corrupt  air.    In  regard  to  (his  it  U  most  difficult  to    Cii.  74, 
dcierniine,  what  is  or  is  not  a  nusaoce  in  a  Itgal  sense.    The    *^irt.  2. 
law  rnnnot  punish  every  the  Ipast  bad  smell,  or  the  least  eor-  r-"*^ 
ruplion  of  the  air  ;  if  it  were  to  do  this,  men  would  not  be  able  3  Bl.  Cam. 
to  live  together  in  cities  or  towns.    There  must  bo  some  con-  JJJ^SJt 
siderable  corruptioD  of  the  air  for  tbe  law  to  notice.   It  is, 
ilimibre,  ctoariy  setdMl,  tbai  it  it  no  nosanee,  unless  the  air 
be  mede  noExioiis ;  but  if  fme  keeps  his  hogs  or  other  noisome 
eaimels,  or  linie-ldh«  or  his  trade  as  a  tanner,  tallow  chandler, 
or  other  elusive  trade,  (for  such  ought  to  be  carried  on  in 
Iheir  proper  places,)  these  are  nusaooes,  when  so  near  one's 
house  that  the  stench  mnkes  the  air  unwholesoaie  ^  but  itis- 
DO  nusanre  to  obstruct  a  prospect. 

^  IG.  ill  tills  case  Aldred  stated  he  was  seized  of  a  house  9 Co. 00,69, 
and  so  much  land  adjfjining  it,  that  the  deft  was  seized  of  an  ^^g^' 
orchard  ii^c.,  and  maliciously  intending  to  nijure  tlie  ph.  made  ^ 
a  great  hogstye  in  said  orchard,  so  high  as  to  darken  the  pit's, 
windows,  and  put  his  hogs  in  the  said  orchard  and  stye,  so 
near  die  i^s.  haU  or  house  (and  for  a  long  time  kept  them 
there)  that  die  noisome  and  unwliolesome  smell  of  said  hogs 
penetrated  die  parts  of  the  pit's,  house,  so  that  his  fiimiljr 
could  not  remain  in  it,  by  which  he  lost  the  whole  use,  com- 
Ibrt,  and  benefit  of  his  snid  lionse,  for  all  the  said  time  8iC. 

<^  16.  j'lea  was,  ooi  guikyi  and  the  deft«  was  found  guilty 
of  both  nusances. 

On  a  motion  In  ancht  of  judgment,  the  court  decided, 
1st,  that  tin;  acuon  will  hiy  ;  for  in  a  house  four  things 
are  desirable,  a  dwelling-place,  company,  light,  and  whole* 
some  air;  as  to  the  1st,  3d,  and  4th  of  these,  case  lies 
kn  a  nosanoe,  and  the  eoort  said,  ^  it  maj  he  before  the 
time  of  memor}'"  the  owner  of  the  adjoining  land  gmied 
ID  the  owner  of  the  bouse,  to  have  his  said  windows  without 
any  stopping  of  them,"  and  so  the  prescription  may  have  n 
lawful  be9;innifi2;,  (the  lights  in  this  case  must  have  been  nn- 
cicnt  lights,)  and  so  this  action  on  the  case  lies  for  stopping;  the 
wholesome  air,  a  fortioriy  lor  infrrting  or  corrupting  the  air," 
for  this  is  as  necessary  as  lis^ht.  Jiut  as  to  prospect,  which  is 
pleasant,  and  not  of  necessity,  no  action  lies  for  interrupting 
it ;  yet  it  is  a  great  recommendation  to  t  house  to  have  a  wide 
and  fiir  prospect.  And  as  an  action  lies  for  stopping  wbolesomo 
air,  it  may  be  maintained  for  infecting  the  air.  If  the  smoke 
of  a  fimekib  "  enter  a  house  so  that  none  couhl  dwell  tibere, 
an  action  lies  for  it."  So  if  a  stream  nm  to  my  house  for 
my  necessary  use,"  and  a  glover  sets  up  a  lime-pit  for  calf- 
skin«!,  near  the  stream  as  to  corrupt  it,  for  which  my  tenants 
Ifave  my  house,  this  ;icuon  on  the  case  lie' ;  (or  prohibetur  ne 
ywj'.v  fannt  in  sno  quod  noctre  pfytnt  alienOy  et  t»C  UiSTS  IW9  Ul 

aliettuin  twa  Mat*   Judgmcui  lor  tbe  pit. 
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Ch.  74.  ^  17.  So  kecpins:  swine  in  n  c\\\  is  a  nusance  at  common 
jJrt.  3.  as  in  the  back  streets  of  London.    This  law  in  practice 

O^v-XJ  ^'^s  been  applied  to  our  towns  in  this  State,  but  it  is  not 
bu  k  4m,  recollected  that  any  question  in  any  court  has  been  made  on 
]toif.wlgg.  Uuf  point. 

aaifc.  m  ^  1 8.  So  if  a  fltretin  ran  through  my  neighbour'slud  and 
niM,  and  he  potB  poisoo  or  fihfa  into  it,  tilts  aetioo  on  the  oaw 
liei.  But  this  must  depend  on  clrcumstaoces  |  fsr  if  my  use 
of  the  stream  is»  and  ever  has  been  but  for  manuring  my  land» 

then  it  may  not  be  a  nusance  for  him  to  put  61th  into  it,  as  10 
have  a  butcher's  f^tnll  on  it  above  and  remote  from  my  land. 
1  BaiT.338to  This  was  a  charge  of  nusanrr  nenlnsf  White  ^  Ward,  for 
VVbit'^^ continuinc;  their  works,  lor  uiakuig  spirit  of  sul- 
WariL  phur,  oil  of  viinol,  and  oil  of  aqua  foriis"  near  the  highway 
in  Twickenham,  and  near  to  sundry  houses,  and  for  making 
ill  their  works  (twenty  buiMiDgs)  noisome,  sttoking,  and  ofieo- 
nvm  liquors,  for  fuming  there  seaeoal  and  other  Uiings,  which 
sent  forth  abondaooe  of  noisome,  oflbosive^  and  stinking  MBokOy 
and  make  soch  liquors  &c.  whereby  the  air  was  impfegpaled 
with  noisome  and  offensbe  stinks  and  smells  to  the  common 
nusance  he.  The  defts.  were  found  guilty,  and  a  motion  for 
a  new  trial  was  made  ;  this  bein!r  denied,  there  was  a  motion 
in  arrest  of  judgment ;  but  judgment  was  against  the  defts., 
and  the  court  held  that  it  is  not  necessary  to  nutke  a 
nusance,  the  smell  be  unwholesome  ;  it  is  enough  if  ii  render 
the  enjoyment  of  Ufe  and  property  uncomfortable ;  noaioiis 
means  iosahibrions  and  offensive*  This  principle  equally  holde 
in  an  action,  and  the  court  said  that  near  a  highway  and 
houses  is  certain  enough. 
1  Com.  D.  19,  An  action  on  the  esse  for  a  nusance  in  several  iiH 

^  Lff^  sSk  s^^'^^^^Sj  8s  for  a  dye-house,  smelting-house,  and  smithes  forge  ; 

so  a  watch-house  or  stable  with  filth  put  into  it|  but  not  for 
not  taking  away  hay. 
3  Bl  Con.         Art.  3.  ^usances  to  laruh*    ^  I .  If  one  erc^  t  a  sraeltine- 
218.  house  for  lead  so  near  my  land,  thnt  tlt<'  smoke  and  vajtour 

kill  my  corn  and  grass,  and  injure  my  caiile  there,  il  is  a  nu- 
sance I  and  any  act  in  itself  lawful,  which  by  bemg  done  in  a 
eertam  place  injures  my  property,  is  a  nnsanoe  |  the  party 
ought  to  find  some  proper  place  for  bis  business.  So  if  one 
he  hound  to  scour  a  ditch,  and  do  no^  whereby  land  ii 
overflowed,  this  action  lies. 
13  Mod.  842,  ^  3.  If  one  keep  gunpowder  so  near  buildings  as  apparent- 
Aflooymou*.  ]j  endanger  them,  it  is  a  nusance,  though  ih  s  had  been 
done  for  many  years.  Tf  ji  nn<jnnre,  time  will  not  make  it 
o^erwise  ;  (but  if  at  the  tiin^  ul  it  ting  up  the  povrder-house 
no  lioiisis  were  near,  but  tilicr  oiheis  were  erected,  it  is  at 
the  peril  oi  tiie  builder aud  for  such  a  nusance  an  actic^ 
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on  the  case  or  an  inilictraeDt  lies,  w  the  iojiiiy  is  pulilic  or  Cr.  74* 

private.  Art,  4. 

^  3.  But  an  action  cannot  he  maintained  for  a  reasonable 
use  of  a  person's  ngiit,  Ujough  it  may  be  to  tlie  annoyance  of  3  3dw.97Su 
another ;  as  if  a  butcher,  brewer,  &cc.  use  his  trade  in  a  ccm- 
venient  place ;  so  if  niy  neighbour  keep  dogs  on  his  land  that 
veTeot  Wf  family  sleeping,  per  Lord  Kenyon,  Strutlark  v, 
Cudwin,  no  actkm  lies.  See  next  article,  only  the  opinion  of 
oee  judge  as  to  a  new  trial. 

$  4.  For  a  nusance  in  a  public  highway  no  action  lies,  un-  3  Selw  976. 
less  there  be  special  damages,  and  a  mere  obstruction  of  the  J^Ji^*^^* 
ph's.  business,  or  delaying  him  in  a  journey,  is  not  a  special  nrove«.— 
dauiuge  that  will  support  an  action,  for  the  ilainagc  ou^iii  lu  Cartb.  194. 
be  direct,  and  not  ooosequentiaL   1  Esp.  R.  148. 

f  5.  A  total  privation  of  lig^  is  not  necessary  to  support  s  fleiw.  9V4» 
this  action  ;  ibr  if  the  pit.  can  prove  that  by  reason  of  the  ^"^^^^  nil  r. 
obstruction  he  cannot  enjoy  the  light  in  so  free  and  ample  a  0*^  41  E!  ]6e. 
mt-nner  as  he  did  before,  it  is  sufficient  to  maintain  this  action;  —2  Sannd. 
and  the  same  rule  may  apply  in  other  cases,  as  to  air  &r.,  as 
is  here  laid  down  in  regard  to  lights.     See  the  important 
case,  Thurston  c.  Hancock  &Lal.,  Ch.  19,  a.  4,  s.  10. 

^  6.  Flowing  lands  by  a  mill-oimer.  The  pit.,  a  lessee, 
stated  in  his  declaration,  his  possesaion  of  his  &rm  near  the  sTann. it 
lifer  Mole ;  that  the  defts.  wrongfully  erected  a  certain  mill-  g^uf^'J, ' 
dam  kc  to  their  mill  in  their  occupation  over  this  river  &c., 
and  kept  up  the  same  a  long  time,  and  thereby  on  di?ers  days 
obstructed  k.c.  larote  quantities  of  the  water  of  the  river,  and 
lamed  it  from  its  ancient  and  accustomed  course,  and  caused 
it  to  flow  higher  than  usual  &:c.,  and  to  overflow  tiie  pit's, 
arm  &lc.,  to  his  great  damage  ;  ou  reference,  the  arbitrator 
iwarded  the  defts.  (lessees)  to  do  an  act  that  would  be  waste. 
Held,  so  far  void  ;  for  though  empowered  to  determine  what 
be  thought  fit  to  be  done,  yet  he  must  be  confined  to  reason* 
able  acts.  2d.  Held,  damages  can  be  given  btit  for  penning 
the  water  too  high,  not  for  a  longer  time  than  usual,  if  not  high- 
er than  usual.  Quaere,  for  on  what  principle  ran  the  tenant 
of  the  mill  alter  the  ancient  and  usual  flowing  as  to  time,  to  the 
greater  damage  of  the  owner  ot  the  land. 

Art.  4.  JSTusances  to  incorporeal  herediiamentff  as  obstruct* 
tog  a  way,  ferry,  Uc. ;  see  the  several  heads. 

^  1.  It  has  been  decided  in  Eiu^land  and  in  Massachusetts, 
*Jiat  it  is  a  nusance  to  keep  a  bmody  hnut ;  so  a  gaming  Haw.V.  e. 
ients  ;  so  to  divide  a  house  in  town  for  many  poor  families ;  ^ 
fo  to  put  a  ship  in  a  place  designed  for  market-boats ;  so  to  Q^c^'_ 
place  a  brew-house,  or  glass-house,  so  as  to  incommode  tlio  tt  iw  p.  c. 
aeighbourboodyisa  nusance  $  so  disorderly  inns,  alehouses,  and  g^'^ 
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Ch.  74.    sta2;n  plays  not  licensed,  are  nusanccs ;  so  are  bonth^;  nnd  sta- 
Art,  5.     ges  for  rope-dancing,  and  mountebanks  ;   so  great  noises  in 
«k^*v^^  the  night  with  a  speaking  trumpet        to  the  disturbance  of 
the  neighbourhood ;  so  are  fire-worits,  eaves-droppers,  and 
eommon  scolds.   Qunre  of  StruUark  v.  Cudwin. 
ft  Bsc.  684  —     ^2,  But  piay-houses  in  themselves  are  not  ousances.  And 
— a^Bac'fiss  ^        without  her  husband,  may  be  guilty  in  keeping  a  baw- 
—I  Salksis!      house,  which  has  such  a  tendency  to  draw  dissolute  per* 
Williauu'      sons  together,  and  to  corrupt  \ho  manners  of  both  sexes,  but 
if  a  \vifr  511  t  lin  special  damage  thereby,  she  cauaot  be  join- 
ed in  tin;  action. 

§  3.  In  any  of  these  cases  in  which  a  party  sustains,  by  the 
nusance,  a  special  and  direct  damage,  ho  may  maintain  an  ac* 
tion  of  the  case  therefor,  and  recover  reasonable  damages, 
though  an  Indictment  may  lie  for  the  public  ofience. 

^  4.  The  cases  in  which  jiusances  may  and  do  exist,  ire 
extremely  numerous  ;  by  some  corruption  of  the  air ;  of 
the  \va?»M-  one  uses  as  necessarv,  in  its  pure  state,  for 
his  family  or  cattle  ;  by  sonic  ironblesome  noises ;  and 
by  keeping  in  society  vicious  and  immoral  places  of  re- 
sort, such  as  are  above  named,  and  in  the  question  ii  a 
nusance  or  not,  the  more  particular  question  usually  is,  if  the 
place  complained  of  corrupts,  in  some  considerable  degree, 
the  air  or  water,  to  render  it  unfit,  or  materially  less  fit,  rar  its 
ttsudl  purposes,  or  unwholesome,  or  are  noises  such  as  tomaks 
a  family  very  uncomfortable,  introduced  where  families  are 
previously  settled,  or  are  the  places  of  resort  such  as  to  essen- 
tirilly  corrupt  and  injure  in  tlieir  natural  tendency  good  morals  ; 
or  how  far  the  light  of  a  house  is  illegally  darkened,  so  as  ma- 
terially to  injure  the  owner  ;  how  far  water  illegally  thrown 
on  his  buildings  really  rots  them,  &c.  After  all,  every  case 
inll  depend  much  upon  Its  own  circumstances,  and  it  Is  totally 
impracticable  to  lay  down  rules  that  will  serve  in  all  cases,  or 
to  iind  cases  decided  which  will  apply  to  those,  even  generals 
ly,  that  daily  arise. 

AiiT  5.  Sditufcs  in  JSIassarhusetts.  In  all  those  districts 
of  roiHitry  in  which  the  Federal  Government  has  exclusive 
jurisdiction,  nusances  must  be  considered  and  remedied  on  the 
principles  of  the  common  law,  as  there  are  no  Federal  statutes 
on  the  subject.  But  in  districts  where  also  the  State  laws  are 
in  force,  the  common  law  is  more  or  less  afiected  by  State 
statutes.  In  Massachusetts  there  are  and  ever  have  been  sev- 
eral on  the  subject  of  nusances  ;  those  passed  nnce  the  revo* 
lution  are  little  more  than  those  of  tlie  province,  and  in  some 
Mass  Act      ins^^nt'^s  those  of  the  colony,  revised. 

Jaoo  7  1786.  §  ^'  This  act  of  1785,  provides  that  the  selectmen  of  any 
town,  with'  two  justices  of  the  peace,  of  the  county,  where 
they  may  judge  the  regulation  necessary,  shall  from  time  to 
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time,  assign  certnif)  places  for  exercising  the  trades  or  cm-   Ch.  74» 
ploymcms  of  kilJiiig  creatures  for  meat,  distillins;  of  spirits,    Art.  5. 
irymg  of  tallow  or  oil,  currying  leather,  and  making  earlhern  ^^^^-v-^-^ 
ware,  and  forbids  the  same  iu  any  other  places.    Tiic  places  ^^^^J^yJ^-^ 
so  assigned  must  be  entered  vntb  the  town  clerk,  and  made  iiu^aQ> 
public,  by  posting  &ic. ;  and  any  bouse,  building,  or  trade  ao  ces,  ch.  84, 
assigned,  becoming  a  nuaancei  may  be  inquired  into  by  tbe  P*  ^  ^ 
Court  of  Sessions  &ic.,  by  a  jury,  and  suppressed,  restrained,  or 
prohibited  by  forbidding  tlie  noisome  use  of  it,  and  this  by  in- 
nicting  a  fine  not  exceedins!:  .<-10  a  month,  to  the  use  of  the 
poor  of  the  town,  or  by  removing  such  nusance  ;  and  the  4th 
section  of  the  act  makes  all  fences,  or  buildings  on  public 
landing-places,  without  proper  permission,  nusances. 

It  is  but  a  fair.constructioii  of  this  act  to  bold  that  when  a 
place  is  so  assigned  for  any  of  the  abo?e  purposes,  it  has  the 
sanction  of  law,  and  cannot  be  a  nusance,  till  properly  inquir- 
ed into  and  found  by  a  jury  to  be  a  nusance ;  but  this  statute 
provision  only  affects  the  five  trades  enumerated  in  the  act, 
and  of  course  but  a  very  smrill  portion  of  the  QUSanccs  that 
may  exist  ;  though  ail  liie  noxious  trades. 

^  2.   l>y  the  7th  section  of  this  Act  of  February  1787,  it  mms.  Act, 
is  declared  what  fences  and  buildings  on  ways,  landing-places,  ^'eb.  27,1789» 
Izc.  shall  be  deemed  nusances  or  not.   See  Fences,  Ch.  66. 

^  3.  By  the  5tb  section  of  this  act,  it  is  enacted  to  be  law-  Mass.  Aet, 
fol  ibr  any  person  *'  to  pull  down  or  remove  any  gates,  ruls,  ^1^''^^^' 
bars,  or  fence,  upon  or  across  any  highway,  or  county  road,  ' 
unless  such  gate,  bars,  or  fence  linve  brm  erected  or  continu- 
ed, by  the  leave  or  license  of  the  Court  of  General  Sessions  of 
the  peace  for  the  same  county,"  and  if  on  any  private  way, 
the  same  may  be  removed  by  the  order  of  some  justice  of 
the  peace  of  the  county,    unless  the  gates  or  bars  were  erect- 
ed or  continued  by  the  leave  of  the  town  or  the  person  or 
persons,  for  whose  particular  use  and  benefit  the  private  way 
was  laid  out."  And  the  party  aggiieved  by  such  removal  may 
be  relieved  by  the  sessions. 

The  6th  section  provides,  that  when  any  of  the  incumbran- 
ces named  in  the  above  acts  become  a  nusance  on  a  public, 
town,  or  private  way  &,c.,  or  other  piece  of  land  aj)propriated 
for  the  general  use,  ease,  or  conveuieuce  of  the  comuiuiiity  at 
large,  or  the  inhabitants  of  any  county,  town,  district,  parish, 
or  precinct  |  and  be  so  adjudged  by  a  proper  court,  and  or- 
dered to  be  abated  ;  in  case  £e  materials  of  such  buildings,  , 
fences,  &cc.  on  sale  thereof  at  auction,  shall  not  be  sufficient 
to  pay  the  costs  and  charges  of  prosecution  and  removal,  the 
court  granting  the  process  of  reinovnl,  may  order  the  deficient 
sum  to  be  levied  from  the  sroods  and  chattels  of  the  parly 
convicted  of  cf  uciing  or  continuing  the  same  nMsance.  Where 
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a  pan  must  be  abated,  see  Maaaing's  case^and  the  authorities 
there  citeti  lo  this  poiut. 

^  4.  By  the  5th  section  of  this  ac^  no  building  in  any  mar- 
^    itiine  town  can  be  occupied  fiir  tiie.bttsiiuBse  ^  of  a  iafl-oBak- 
ifn^  ^    er,  or  rigger,  or  keeper  of  t  fireiy  liable,**  except  wfaere  tbe 
eeleetmeo  alkiVi  on  penalty  of  $10  for  tbe  t«ro  fint,  and  $BQ 
for  itie  fivery  atablei  a  iiiciifli»  aiad  bo  in  proportion  for  a  hor 
ger  or  shorter  liiiie. 
Mass  Act        §  ^*  provides,  that  when  any  of  tbe  nbove  houses 

M:irrh4,*  mentioned  in  the  act  of  June  7,  17Bf>,  so  nssiLnicd  for  f;iri}-- 
Ibuo.  jji^r      trades,  shall  become  n usances     by  reason  of  oflcubive 

and  ill  stpnches,  proceeding  from  the  same,  or  othui  wise,  be- 
come Inirtiiilor  dangerous  to  the  Deigijljouiliood,  or  Uavellcrs, 
any  per^uu  aggrieved  may  notify  the  owner  of  it,  or  occupant, 
a&dif  bedotiotfordfwilfareiiioveit,  and  if  oo  trial  k  be  found 
e  nuaanee,  be  ahaU  forfeit  $20  a  montb,  if  it  be  eontimied  a& 
ter  Micb  notice,  to  be  recowered  in  an  action  on  the  case,  bf 
ai^  peraon  who  shall  first  sue  for  die  same,  and  the  deft,  niajr 
give  any  special  matter  in  evidence  on  the  general  issue. 

By  the  second  section  of  this  act  it  is  provided,  thnt  any 
person  injured  by  such  nusance,  "  either  in  his  comfort  or  the 
enjovment  of  his  estate,"  may  hrive  nn  action  on  the  case  for 
his  injury  and  damages,  and  liic  deft,  may  give  any  special 
matter  in  evidence  on  tlic  general  issue. 
Mass.  Act  ^  6*  this  act  for  the  speedy  removal  of  nusances,  it  is 
Jane  19,  provided,  that  any  two  juttiees  of  die  peace,  quorum  imiif, 
siian  be  and  tbey  berebj  are  autbcrised  to  inquire  by  a  jury,  as 
Is  hereiQ  after  directed,  into  all  nusances  erected,  or  which  may 
bereafter  he  ereoted  by  any  person  or  persons,**  and  if  found, 
tben  to  cause  the  same  to  be  abated  and  removed ;  the  second 
section  provides  for  any  porson  makinc;  out  his  complaint  in 
writing  to  snrh  justices  "  of  any  existing  nusance,"  and  they 
to  make  out  liieir  warrnnt  to  the  sherifi  of  the  county,  to  cause 
a  jury  of  twelve  men  to  come  before  them,  to  be  drawn  in 
equal  proportion  out  of  the  jury-box  of  the  Supreme  Judicial 
Court,"  by  the  selectmen  of  the  three  towns  next  adjoinmg  to 
tbe  town  in  wbicb  the  nusance  nay  be^  at  a  meeting  of  tbe 
Selectment  to  be  holden  fortbwiib  for  tbat  purpose,  and  thisjury 
bas  power  to  inquire  into  the  nusance  comfdained  of.**  Forsa 
of  the  justice's  warrant,  of  the  summons  to  the  party  deft.,  man- 
ner of  serving  it  in  the  usual  form  fourteen  days  before  the  trial, 
&c.  may  proceed  on  default;  form  of  the  jury's  oath,  and  of  their 
verdict,  provision  de  ialibus  circumsianiibus.  Judirmenl  on  a 
verdict  for  the  complainant,  is  to  abate  the  nusance  and  costs, 
and  form  of  the  writ  of  removal.  _A]){u  al  for  the  deft,  is  allow- 
ed to  the  next  Supreme  Jndicial  Court  in  the  county,  which  pro- 
ceed:} much  as  iu  oliier  ca^cs.  Any  special  matter  ma^  be  givea 
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la  tfitoce  €0  tbe  general  mntt  tod  costs  are  alloiPdd        Cm*  74* 

prevailing  party  as  in  other  cases,  and  if  tlie  deft,  do  not  pro-  jirt^  6, 
seciite  his  appeal  with  effect,  tlie  judgment  of  the  jualicesre- 
flaains  in  force,  and  may  he  executed  accordingly. 

The  last  section  in  this  act  provides,  that  the  proceedings 
under  it  sliali  not  bar  any  party  Irom  liis  private  ac  iion,  lor  any 
injur)-  lie  may  iiave  sustained  by  reason  of  ihc  premises. 

It  wiU  be  observed  that  this  act  of  1801,  extends  to  all 
■anncM  wintarer,  tnd  tbm  aet  nuM  no  appeal  to  tha  com* 
pfaunanl,  and  the  oourt  may  award  the  deft,  to  pty  a  warn  that 
will  be  aqiMl  to  thii  espanse  of  mnonl.  Tbk  prooest  it 
iDOfdy  to  fVMOM  the  Dosanee  i  wstf  daouses  autaioed  must 
be  aoed  fiir  H  common  law,  in  coibqmmi  fom^  m  an  action 
the  case.  The  act  of  1800,  considers  n  nusance,  that  which 
injiires  a  man  "  either  in  his  comfort  or  the  rnjovmcnt  of  his 
estate,"  and  in  this  respect  seems  to  bo  weli  founded  on  lii© 
authorities  in  the  books.  Quaere,  if  this  act  extends  to  nu-, 
sances  made  such  by  widening  a  road,  ur  by  laymj^  uuc  out, 
not  by  the  party's  erection. 

Air.  6.  GaatfMMNMce  of  nn$mtu*  4 1*  A  baUdiiu;  or  fem  sn.  Com. 
VMj  be  a  nasaooe  ea  well  bj  its  ooBttPwmce  u  by  its  eree^  46u,KJteweU 
lioa}  benoe  the  same  tfaiag  aia;  be  a  ausanee  in  the  posses-  v.  Prior.— 
aiea  ef  iMoy  aaeeeediog  owneia  or  poaaeann,  and  abo  to  ^'^j?^ 
inasy  succeedmg  awneia  and  possessors  of  the  e^te  to  116^314^ 

which  the  thing  is  a  niisance  ;  and  to  rontinMe  r  nustince  <)  Co.  55  — 

may  be  a  fresh  nusance.    This  appears  fuJls  in  ilie  case  of  ^' 

Rosewel!  v.  Prior,  above  stated,  in  which  an  action  on  liie  case 

was  broi/ght  asrninst  Pnor,  statin;;  titles  as  aforesaid,  for  tlig 

continuance  ot  ilie  nusance.    There  had  been  a  loruicr  aciion 

and  recovery  for  the  erection  that  obstructed  the  pk*s.  lightf . 

l%e  tenant  for  yeara  bad  ereeted  tbe  nnaaoee,  and  made  an 

uadciwlenae  to  J.  S.,  jet  tbe  eoort  bold,  ibis  aedon  ky  agabit 

tbe -tenant  for  yean  Hir  continuing  it,  for  he  leases  it  and  haa 

feat  ioK  it ;  but  tbe  ph.  might  have  sued  at  his  electioQ  tbe  deft. 

or  bis  under-leaMe,  for  he  also  continoed  tiie  nusance. 

§  2,  This  action  on  the  case  lies  airninst  him  wlio  erects  a  Dyeraso.-* 
iiu^ance,  and  so  against  him  wijo  conlmues  it,  though  erected 
hy  another ;  as  if  A  divert  wate»"  by  a  pipe  and  cocli  to  his 
house,  this  action  hes  ;  srj  at'ier  his  death  asiainst  his  widow  if 
she  live  in  llie  house  and  use  the  water,  "  lor  every  turning  |^ 
the  cock  is  a  new  nusance.''   Case  agaioat  an  beir  for  a  an- 
aiDce  be  ooatboedy  ereetad  by  bb  fotber. 
^  3,  So  if  A  eieeta  a  booae  er  mill  to  my  ausanee,  every  t  oro.  m, 
oeeopier  is  liable  to  an  action  for  It.   In  this  case  A 
•erected  a  mill  that  flowed  the  pit's.  meadoWf  and  H addon,  the  "* 
deft.,  was  his  lessee,  and  the  miU  and  nusance  continued  ;  and 
]|  is  no  excosa  for  oaa  to  oontinne  a  nasanee  after  notke,  that 
Tea.  HI,  7 
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Ch.  74.  another  erected  it ;  and  as  a  nusaiice  is  such  to  the  possessor^ 
Art.  7.    every  possessor  has  a  ri<;ht  to  con»plnin  of  its  contiouance. 
^^.y^"^^      ^  4'  Cn^e  generally  lies  for  a  nusance  against  the  occupier 
Cbeetbamv.  of  the  adjoiuing  land,  4  D.  &  E.  318  ;  Payne  v.  Rogers,  2 
H.  Bl.  350  ;  2  Salk.  460  ;  pos«o^>-iijii  i'?  snflicient  in  fact  to 
support  case  ior  a  iiubuact:,  1  iiiui.t  i44  ',  b  ilast  276,  Dow- 
land  V.  Slade  U  uz. 

As  the  above  atatutee  ere  mch  aa  mch  ntiaaoces  b  their 
nature  make  neceaBary,  there  mmt  in  every  aociety  densely 
settled  be  suoh  statutes  in  substance,  so  we  find  is  the  hssu 

Art.  7.  Remedies.  For  many  remedies,  see  the  cases  and 
statutes  before  stated. 
3B1.  Com.  5,     §  I.  If  a  «rnte  he  erected  across  a  hij^hway,  any  one  pass- 
Q.— SailL469.  iog  may  nt  cotnmou  law  tnkr  it  away,  and  he  need  not  sliew 
he  did  as  liillo  darnn^e  n<  {»ossible,  for  ways  &c.  are  of  daily 
use,  and  ioquiie  iiimicdiaic  remedies.    In  dec  laring  for  a  nu- 
sance  ibe  iminediate  cause  must  be  stated,  5  Taun.  534. 
s  w.  Cms.      f  3.  Bat  only  an  indkmieat  lies  Ibr  a  peblie  or  cooMnon 
a  »*1^'^LT   nusanee,  and  no  action,  unless  some  nartieular  oeraon  sustains 
aome  speeial  dama|^,  a  remedy  and  reeompense  j»r  wmeh 
cannot  be  included  in  the  public  prosecution. 
•     Com.       ^  ^*  7^  remedff      mtU  is  by  an  action  on  the  case  for 
fi2o.~F.  s,    dannagcs,  for  each  and  every  nusanre.    This  may  be  brons^ht 
?2  Mod~6M  by  tenant  for  years  or  of  the  freehold  ;  but  quod  permittat 

 i  Co' un.  pfos^f^^^^^i  and  assises  (actions  not  now  in  use)  lay  only  for 

Blister  ld3  and  against  tenants  of  the  freehold;  but  if  the  wronLrdocr  will 
to  ISa.         persist  in  coutiuuiui;  tiie  nusanee,  a  quod  pcrmUial  yi  ositi  iicrt 
must  in  England  be  resorted  to  if  a  private  nusanee.    Here  it 
muat  alao  be  resorted  to,  or  recourse  must  be  had  lo  our  stn* 
tote  of  1801 1  but  if  a  pablic  nusanee,  it  amy  be  abated  by  a 
criminal  prooess,  as  by  indictmeot»  or  by  any  bjnred  par^,  or 
by  reeourse  to  said  oct.  So  in  several  cases  in  deed  a  private 
Busance  may  be  abated  by  the  party  injured.    Several  kinds 
ot  quod  permittat s  in  the  Rot;Ister  ir'3  to  15(3,  not  in  use  here. 
OD^'  *^"'        ^  ^'       ^^^^  action  on  the  case  for  any  tenant  in  posses^iion 
l~Com."5r         f^c;ainst  any  oue  in  possession,  for  daiViasies  ;  so  for  a  nusanee 

to  one's  freehold,  and  the  ph.  is  injured  by  the  deft. 
ei>.  kV.         §  5.  On  an  indictment  lor  erecting  a  wail  across  a  way,  not 
Stead  a  case.  ^^'^"S    ^  oontfauied  or  the  nusanee  to  be  cootiouing,  there 
]8Mod.6ia  need  be  no  judgment  to  abate  it;  but  otherwise,  when  it  is 
stated  to  be  an  existing  nusanee.  A  thini^  that  will  be  a  nu- 
sanee when  completed,  cannot  be  ai)aied  till  actually  8Uoh« 
Jeftrt  ^»     ^  6.  4  Burr.  2141,  Jeffers  v.  GiflSbrd,  A.  D.  1768,  rever- 
sion.  If  the  nusanee  be  to  the  damaii:e  of  the  inheritance,  this 
action  on  the  case  lies  for  him  in  the  reversion.    Held,  on 
argument  111  this  case,  which  was  for  crectins^  a  wall  whereby 
the  pit's,  iigiits  were  oljbiiucted,  and  one  count  as  reversioner; 
the  court  held,  thai  an  action  may  be  by  one  in  respect  to  his 
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possession,  and  by  another  In  respect  to  bis  inheritance  for  tbs  Ch.  74. 
injury  done,  to  the  value  of  it.  Judgment  for  the  pit.  Hence  Art.  8. 
may  be  several  actions  for  the  same  nuiwioey  according  to  the  Si^-v'-^bi/ 

distinct  iiiierests  affected  by  it. 

^  7.  So  the  devisee  may  have  this  action  tVn-  a  uusanre  con-  2Cro.  231, 
tinued  iu  his  time,  so  ii'ii  be  to  liiu  ijreeiioid,  tiiough  ^uod  j^er-  ^JJ**' 
wtitUU  lies. 

^  8.  TcMDti  is  OQuaum  must  joiD  fcr  a  mnanee  to  tliair  some  p.  Bai^ 
landa,  Ibr  H  b  peraoMl  and  conoemt  the  profits  of  the  land,  ^ick,  Co.  L. 
and  they  most  join  m  trespass,  and  such  densee  must  join  Ibr 

the  continuance. 

9.  A  thing  in  a  situation  to  be  a  nusance  camuillM  abated  ]2  Mod.  sio, 
till  it  actually  becomes  one ;  and  if  one  have  a  rircr  and  for     ^  v.  Wlwr* 
wnrir  of  scourins;  it  t!ie  neighbour's  hiod  is  oveillowed|  he  is 
iDt'i<  I  ible,  or  lliis  action  lies. 

iU.  As  tlie  gist  of  the  action  is  the  damages,  proof  may  iajiod*(19« 
be  of  consequential  damages,  uoi  iO  io  trespass  which  is  one 
entire  act,  but  cerium  and  accrued  before  the  action  is  brougiit. 

^  11.  A  tenant  Ibr  years  ereets  a  nosanoo»  Ibr  whieh  dam-  12  Mod.  635. 
ages  are  reoovered ;  he  assigns  bis  terro«  the  nusanoe  is  eon- 
tinned,  this  action  lies  against  him  or  his  assigoee,  2  Salk.  460|  ^* 
6  Mod.  116.   The  erector  being  liable  for  all  oonsequential 
damages,  and  these  he  could  not  purge  or  avoid  by  assign-  ^  ^ 
ment.    Case  for  running  foul  of  the  post  of  the  p||*8.  wharf, 
their  place  stated  under  a  vidtUut  iM  not  material. 

Art.  8.  American  cases. 

§  1.  This  was  an  action  on  the  case  for  a  nnsance  to  a  Sul.  270,  A, 
house  in  Boston  occasioned  by  a  stable.    The  pit.  in  the  de-  1900, 
claralion  (Am.  Preced.  19G)  slated  the  seizin  of  the  former  x^^teriiMw. 
owners  on  ^ — ,  and  the  oonveyanoe  to  the  pit.  for  her  life  6ilei.til. 

states  the  ph.  and  her  grantors  were  on  — -  and  all 
ibose  whose  estates  they  then  bad,  and  which  she  now  has,  kc* 
ItaTe  had,  and  she  from  her  purchase  ought  to  have,  a  right  to 
life  in  tiic  same  house, •free  from  the  aanofsnee  of  filth,  and 
putrid  and  unwholesome  air,  arising;  from  any  stables 
erected  on  the  Innds  of  any  person  adjoining  the  same;  then 
states  the  dclt.  erected  a  lar^e  wooden  stable  &ic.  adjomiiiL^  to 
said  iiuii  e,  and  used  it  as  a  stable  lor  many  horses ;  stai(  s  the 
noise  made  by  the  horses,  the  noxious  matter  collected,  the 
air  corrupted  thereby  in  said  house,  and  made  unwholesome, 
impleasant,  and  putrid ;  and  bfeetloai,  and  ofosire  water  pen- 
etrated and  flowed  into  and  about  the  cellar  of  the  said  house, 
fcc.  A  second  eomit  was  on  her  freehold  seisio  only,  other- 
wise the  same,  except  the  first  connt  respects  an  ancient  mes- 
suage, and  the  teoood  count  is  on  the  principle,  the  stable  is  & 
nusance  in  its  own  nature,  independent  of  the  antiquity  of  the 
house.   It  does  not  tppear  wlm  was  done  with  this  action, 
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Ch.  T4.  though  if  the  deelaration  was  proved,  tbm  is  no  doubt  bat 
Art.  9.    that  the  pit.  was  entitled  to  judgmenti  eflpeciallj  Ibr  eitiinig 

^ry^^  filthy  matter  to  flow  into  her  cellar. 

^  2.  As  to  many  other  American  cases  fornnsanccs,  see  the 
particular  heads,  as  Ferries^  Rivers,  Streams^  VVater-courseS| 
Waterins-placGs,  Lands,  Mills,  Coumioii  ways,  &c.  fee. 

^  3.  Ou  this  head  our  cases  are  governed,  principally,  by 
the  rules  of  the  commoD  law,  as  will  be  seen  by  the  forim  of 
our  iadietmeots  and  declmdoiui  for  nusances,  and  io  ike  few 
decisioiis  that  have  been  made  on  lids  suhjeck  In  a  oollMtbii 
of  American  declaratioiis  are  several  forms  drawn  bj  expe- 
rienced counsel,  on  the  principles  of  the  Engfish  coromoDlaw, 
as  by  Trowbridge,  Read,  Parsons,  Pynchoo,  Pratt,  Lowell, 
&,c.  ;  so  our  indirtment?.    Thore  is,  however,  one  difTercncc  5 
it  does  not  ajipciii ,  by  the  Enc^lish  (  uses,  iliat  ?a\  obstruction  to 
a  town-wnv,  w  ulerinz-plaee,  landing,  vsic.  can  be  indicted  as 
Si  pvblir  ritronre  :  the  practice  in  Massnrliiisetts  has  been  oth- 
erwise, a:s  111  Manning's  case  above,  and  in  oihei  cases. 
4XoliM.tt.       ^  4.  A  conveyed  86  acres  of  hind  to  B.,  bat  reserved  the 
Thoa!i»on  «.  ^^t*^^*^  ^        uodcr  them,  wldi  a  rigfit  to  ereet'mtll-damsi 
Qngory.    *  and  such  parts  of  the  land  as  by  them  should  fao  flowed  Ibr 
the  use  of  mills.*  B  conveyed  40  acres,  part  of  the  86^  to 
C,  with  a  like  reservation.    Held,  C  had  no  riglrt  to  erect  a 
dam  so  near  B^s  land  as  to  flow  it.    Also,  that  A's  parol 
permission  to  C  was  void  and  no  defence.    See  Clap     nl.  r. 
M*NeiI ;  Weston  t.  Alden  U  al. ;  Commonwealih  0.  Maoniog. 
See  Fisheries,  Mills,  Lands,  &c. 
H^hc??'        ^  ^*  1^^^^"?^ England  the  i^r dc  i  ii]  principle  is,  that  no  ac- 
Uvber,  aad    tion  lies  for  a  ausancc  for  special  dauiages,  unless,  a  pariicular 
WiliM  Ti     damage  be  sustained,  and  not  for  damages  merely  consequen- 
tial, yet  in  PsmMylwmta,  the  pit.  sustained  his  action  wt  de- 
lay be.  m  his  hosmess^  as  where  he  had  prepared  his  rafts  in 
order  to  convey  them  down  a  river,  a  puhlic  highway,  and  did 
convey  them  till  he  came  to  a  dam  erected  by  the  deft.,  by 
which  the  pU.  was  prevented  passing  down  the  river  with  his 
rafts.    Held,  the  5^pcrinl  damages  were  a  ground  of  firrion. 

Art.  9.  Special  damai^es,  ^  I .  If  there  be  a  public  or 
common  nusance,  it  is  the  romiuoii  nusance  of  all,  and  the 
remedy  is  clearly  by  a  public  prosecution  by  the  state,  in  be- 
half of  all ;  for  if  each  person  could  sue,  the  suits  would  be 
endless.  Yet  the  principle  is  equally  clear,  that  if  any  per- 
son sustain  meeial  or  extnuriinwy  damages  thereby,  he  maj 
sue  alone ;  for  then,  as  to  the  damages,  bis  loss  and  injury  am 
peculiar  to  faimsdf,  the  pohlie  prosecotiaii  is  sehher  a  pmilsb- 
ment  of  the  wrongdoer,  nor  a  reparation  to  the  hijured ;  then 
the  question  is  material,  when  does  the  pit.  sostam  special 
damagasy  m  case  the  defL  obstroci  a  highway  fce*  Oii  ' 
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head  the  cases  are  not  uaiform,  and  tliereibra  tiiejr  deserve   Cr.  74* 
some  particular  attention.  */lrt.  9. 

2.  The  pit.  stated  he  wa?;  seized  in  fee  of  a  house,  &c. 
and  claimed  a  way,  time  out  oi  atind,  through  the  deft's  closes,  Wiiiea?!, 
which  he  obstructed,  lo  a  2d  count,  the  pit.  claimed  a  com-  f^jj^i*'^  * 
noil  way  there,  ttmo  oot  of  lekuAf  irliieh  the  doft*  alao  ob* 
alniclad»  and  added  that  the  deft,  oppoaad  the  pit's.  femDviDg 
the  ban  lie.  oo  that  the  pH.  ooiud  not  use  the  way  l». 
Judgment  for  the  pit  on  the  3d  count,  fer  he  was  tfaonby 
obliged  to  use  a  knger  and  more  difficult  way. 

^  3.  In  this  case  the  court  recognised  the  action  of  Hart  t?.  Jones  15«, 
Bassett,  and  held  it  for  good  h\v.    Tn  which  the  pit.  stated  he  J^ft^Llcked 
had  ceiiein  tithes;  "  and  thnt  his  direct  way  to  carry  them  to  Feneux  r. 
his  barn,  was  in  and  tlirouirh  a  certain  highway  ;"  that  the  p^°)J*^*"p'^ 
deft,  stopt  it,  by  a  ditr  h  ^nd  gate  across  it,  whereby  the  pit.  tiick^Fow- 
"  could  not  carry  his  tidies  along  the  said  highway,  but  was  ob-  Iw  ».  Swtn- 
Jiged      carry  them  by  a  longer  and  more  diffienh  way."  ^17^,[; 
Verdiot  Ibr  the  pit*  And  on  a  motioa  in  arreat  of  judgment;  la^-^Cuih. 
ht  Om  k  a  eomidon  highway*  and  the  ofaatmction  ia  a  common  ^* 
noaancey  and  ao  the  action  will  not  Ee,    lor  every  one  mig^ 
bring  the  same  action.'*    But  the  court  held,  the  action  lay| 
for  here  "  the  plaintiff  sustained  a  particular  damage,"  by  ren» 
son  of  the  additionn!  Inhour  the  oh?tnirtion  occasioned  him. 

^  4.  In  this  action  all  the  jiHii;p3  ai;rec(l  that  the  pit.  must  Carth.  451.— 
necessarily  suffer  a  special  damage,  more  tlmn  the  rest  of  the  JiajSn^^^ 
king's  subjects,  by  the  obstruction  ol  the  \\  lIV,  *'  because  it  Moorev~ 
was  set  forth  tiiat  the  only  way  to  come  to  the  coal-pits  from  SSJS* 'St* 
one  part  of  the  county,  was  thioogb  thia  way,  by  which  it 
moat  be  tnideratood  without  anjr  attention  of  loaa  of  cuatooH 
era,  tet  die      did  adibr  |Mmeiilnr^  in  respect  to  hia  tinde 
by  the  deft's.  wrong." 

§  6.  In  the  case  of  Russell,  the  court  decided  A  D.  17S8,  2  D.  tE. 
that  no  action  will  lie  by  an  individual  against  the  inhabitants  cut^^'sas- 
of  the  county,  for  an  injury  sustained  in  consequence  of  a  coun-  asU. 
ty  l)i  idge  being  out  of  repair-    The  damage  in  this  case  was 
to  the  plt^s.  waggon,  but  judgment  was  against  the  pit.  j  for, 
said  the  court,  there  is  no  precedent  of  such  an  action 
against  a  county,  which  is  not  a  corpoiaiion  kc,  and  where 
an  action  ia  brought  against  a  corporation  for  damages,  they 
are  to  he  recovered,  not  againat  diecorporatora  in  their  mdivid- 
nal  capacitiea,  but  oot  of  their  corporate  estate ;  bnt  the  coun- 
ty has  no  funds. 

i  6.  But  it  is  settled  law  diat  an  action  on  the  case  lies,  if  aBI.CoiD. 
by  means  of  a  ditch  dog  across  a  public  highway,  the  pit.  or 

hi?  hoT^e  suffer  any  injury  by  falling  into  it  ;  for  this  is  his  />e-  ei.  (WM.— 
euliar  damage,  which  is  not  common  to  other  persons.  And  this  BuU.N.P.flai 
special  damage  must  be  direct  and  not  conaequeotial.  Hence 
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Ch.  74.    it  is  not  !5fiffic5pnt  to  say,  titnt  he  was  staj'ed  for  a  little  time, 
Art,  10.    whereby  Ins  olFairs  were  neglected.    Auf\  h  makes  no  difler- 
^^y^^  ence  if  one  may,  with  care,  ride  safely  by  the  lot^s  laid,  or 
ditcli  naade  in  the  road  by  the  deft.    But  delay  in  a  journey 
is  not  sufficient ;  but  ii  llie  Ueky  ami  loss  be  cleai  and  cojisid- 
erable,  it  must  come  withm  the  case  of  Iveaoa  v.  Moore. 
•Gra.4Mr*    6  7.  So  if  my  sennnt  faU  into  such  a  ditch  ui  the  highway, 
^*  ^     and  b  thereby  lamed,  so  that  I  loee  his  semce,  this  eDtion 
OQ  the  case  lies  for  me  to  recover  reasonable  damages. 

f  8.  On  the  whole,  it  is  a  well  settled  principle,  that  if  a 
corporation,  or  a  town,  or  turnpike  company,  &c.  be  bound 
by  law  to  keep  a  road  or  hrid2;e  in  rop  nr  and  do  not,  and  any 
individual,  in  his  person,  team,  or  otherwise,  sustain  n  sjierinl 
and  direct  damage,  by  any  defect  in  such  road  or  bridge,  tlic 
action  on  the  case  lies  for  the  party  injured,  against  those  bomui 
to  repair,  la  recover  his  reasonable  damages  and  costs.    V  et 
though  the  general  principle  is  clear,  almost  every  case,  ia 
practice}  will  be  found  to  be  aoeertaio,  because  there  can  be  no 
settled  or  certain  rules  vHiereby  to  decide  what  is  a  dtfed, 
what  is  a  direct  or  comu^punM  damage,  or  what  is  a  daniage 
eomiDon  to  all,  or  so  peculiar  to  the  pit*  as  lo  entilie  him  to  an 
ae^o,  when  otliers  cannot  have  actions  on  account  of  this 
wron?,  bnt  must  be  conteiit  with  the  public  proseoutaoil  for  it» 
Art.  10.  Phadincs,  Piidtnrr,  Sfc, 
1  Com.  P.        ^  1 .  In  tlie  declaration  tlie  pit.  ought  to  allege  in  his  action 
^*Tt\       ^'^^  ^^^^      ^  nusance,  his  ris^ht  to  the  land,  house,  or  thing, 
—bee  rphil!  whcrcio  ilie  nusance  is  done,  ui  the  time  of  its  being  done,  so 
£^'•1  >27f    as  to  state  and  shew  the  misance  is  a  prejudice  to  him ;  but 
sm^^     *  this  right  may  be  a  title  m  foe,  or  for  lifo,  or  a  legal  posses 
sioii  for  years.   So  the  pk.  also  ought  to  state  anid  shew  a 
continuance  of  it  to  the  time  of  the  action  brought;  though 
this  cannot  be  essentiai }  for  often  one  may  sustain  damages  by 
a  nusance,  as  breaking  a  leg  by  means  of  a  ditch  across  a 
highway,  or  by  losing  tenants  &r.,  and  before  he  is  compen- 
sated, the  nusnnrc  may  be  removed.    A  seizin  in  law  is  suffi- 
cient for  the  suppDri  of  llils  action,  as  of  tiie  heir  before  en- 
try ;  so  to  sny  that  his  house  or  mill  he,  was  an  aacieat 
house  or  mill,  oi  anciently  erected  is  sufficient. 
3  Se]w  972.     ^  ^»  It  is  uow  laid  down  for  hiw  by  several  judges  and 
"^T  l^*"*'  suthora,  that  formerly  it  was  holden  necessary  to  maintain  aa 
f<^,B«!a  'cas.  actj<n^  on  the  case  for  a  nusance,  for  the  pit.  toslmte  in  his 
«g  ^ed.— «  declaration,  be  had  gained  a  right  to  the  lights  by  pretsryluMiy 
Wms^i75  bence  the  practice  was  to  state  in  the  declaration,  "  that 

zJwit ».  '  house  was  an  ancient  house,  wherein  were  ancient  windows 
Price. — 3  1>.  through  wbirh  ihe  lisiht  entered,  and  liad  been  nsod  to  enter 
Damlnr*.     ^^^^       ixmuemohal.   But  the  modem  doctrine  (which  was 

b  P.  401,  as  to  20year^'  pO£«eaiIoii^Tclv.215,  216,'22o. 
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kid  doym  by  Wilmot  J.,  and  has  been  acted  vpon  ever  since)   Ch.  74. 
is,  that  upOD  evidence  of  an  adverse  enjoyment  of  lights  tor  Art*  10* 
20  years  or  upwards,  unexplained,  a  jury  might  be  directed  to  \^Y^^ 
presume  a  right  hy  s-rant  or  otherwise  ;  but  if  the  period  of 
enjoy  III  en  t  fall  short  of  20  ypnrs,  then  other  circumstances 
than  mere  length  of  time  must  be  brought  in  ai<l,  in  order  to 
raise  the  presumjiiion  n\  Uie  pit's,  right."    On  this  principle 
it  is  further  said,  it  has  been  usual  to  iusert  in  the  pit's,  declar- 
ation a  count,  with  a  general  description  of  the  bouse  and  win- 
dows, MtMiag  tkm  to  he  andaU, 

^  3,  This  doctriDe  of  directing  a  jury  to  prmme  a  rights 
by  grant,  or  oUierwae,  on  20  years'  adverse  enjoyment,  is  of 
modem  date,  and  cannot  j^et  be  consi(!ered  as  established  law. 
It  is  a  doctrine  not  yet  will  examined,  and  too  much  the  ef- 
fect of  taking  the  nisi  privs  opinion  of  a  single  judge,  neces- 
sarily given  in  the  hurry  of  nisi  prius  trials,  as  law.  This 
doctrine  is  vague  and  loose,  llie  enjoyment  must  be  adverse. 
What  is  adverse  enjoyment  ?  An  enjoyment  claimed  as  riglit- 
ful  by  one  party  and  denied  by  the  otiiei — or  by  mere  silent 
acquiescence  f  What  it  to  be  uoderslood  by  the*  expression 
«ie«ifatnfrf  f  A,  20  years  ago,  built  his  house  near  the  line 
of  B*s  lands  and  made  a  window  looking  into  it.  B  since 
baa  pastured,  mowed,  or  tilled  his  land,  and  bad  no  occaaon 
to  boihi  on  it ;  not  a  word  has  been  said,  or  an  act  done  by 
either  party  in  regard  to  this  window,  a  case  of  every  day's 
practice.  1$  this  a  case  unerpjnined9  Or  hns  A  adversely  en- 
joyed his  window  i*  Again,  what  is  there  in  tiie  whole  compass 
of  the  law  more  uncertain  than  Xhc  jury*s  presumings^  And 
if  less  than  20  years'  adverse  enjoy juent,  what  other  circum- 
stances are  they  that  are  to  aid  the  presumption  f  Whence 
eomes  this  modem  doctrine  of  presuming.?  Not  firom  any  stat" 
iites  nor  fiom  the  books  of  common  law.  And  it  is  a  little 
singular,  too,  that  judges  in  England  should  have  so  readily 
believed  grants  ke.  lost,  since  tlM  means  of  preserving  them 
have  been  so  very  much  increased  ;  and  it  is  still  more  singu- 
lar so  readily  to  believe  grants  lost,  wliere  the  law  has  careful- 
ly provided  the  records  and  means  of  preserving  thorn,  as  it 
has  in  this  country. 

^  4.  This  was  an  action  on  tliecase  for  obstructing  the  pit's.  8  Ea£i4,6^ 
private  right  of  way.    The  declaration  stated  that  the  pit.  Jf^^"'^^ 
was  seized  of  two  gardens  with  the  appurtenances  in  W.  and  d. 
claimed  ibr  him  a  right  of  foot  and  hme  way  ^  firom  his  said  ^  ^  7^ 
gttdens  &o.,  unto,  into,  over,  and  across,  and  akng  a  close  Wiu'd!-!l2'^* 
called  Cannel's  tn  the  said,  parish,  unto  and  mto  a  certain  pub-  Saood.  n3w 


lie  king's  highway  in  the  parish  aforesaid,  and  so  back  again  I^^*^^ 

&c.  The  pit.  had  a  grant  of  an  occupation  way  from  one  un- 
der whom  the  deft,  held  the  land,  and  held,  the  pit.  might  de- 
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Ch.  74.  clarc  against  him,  the  owner  of  Um  land,  over  which  wrj 
Art.  10.  led,  for  obstructing  it,  though  proved  that  the  public  had  used 

^^y^^  it  twelve  years  without  denial.  2d.  Though  the  termmus  ad 
quern  was  laid  to  be  a  puhlie  hierhway,  the  det  Jaiaiion  was 
proved  by  evidence  of  a  pubhc  footway ;  tliouc^h  such  a  des- 
cription mieht  have  been  too  uncertain,  and  brtd  on  special  dc- 
murrci.  it  wslh  objected  ihai  as  this  way  had  becii  used 
t«el?e  years  u  a  poUie  way,  the  pit's,  prifaie  way  by  grant 
w«9  mflrged  in  the  public  right,  but  the  couft  said,  the  pit. 
might  rest  on  bis  title,  where  be  has  a  special  ngfat  of  wey 
granted  to  bim,"  asNl  need  not  resort  to  a  general  n^bt,** 
•sd  so  aeed  not  allege  any  qiecial  damages;  and  on  sj^cial 
demurrer  it  may  he  necessary  to  state  what  manner  of  passage 
it  is,  wlietber  on  foot,  or  horse  or  cart-way  ;  taking  the  an- 
Uionties  together  it  is  clear,  that  if  the  p!t.  have  a  private 
way,  by  grant  of  the  owner  of  the  land,  and  he,  or  one  claim- 
ing under  him,  obstruct  the  way,  the  ph.  may  declare  on  Ins 
title,  though  this  way  has  been  long  used  as  a  pubhc  way  j  and 
that  there  may  be  no  defect  found  on  a  special  denmner,  it  it 
always  best  in  the  pit's*  declaratiott  to  stale,  what  kind  of  w«jf 
the  one  ia,'*diat  is  the  tennaftM  a  quo  or  od  qum^  as  weU  as 
the  one  obstructed. 

8  Seiir.  997,1    $  5.  He  who  has  the  raveiaioQaiy  inteiest,  as  well  as  he 

Bedingfieid  r.  who  has  the  pos^ssoij  iulerest,  may  recover  in  this  action  his 
leasonr^hle  damages. 

98slw.ST7.  ^'"'^  action  tenants  in  common  may  join  to  recover  < l  in- 

ages for  a  nusance  which  concerns  their  tenements,  they  hold 
in  common. 

$  6.  As  to  alienees  bringing  tins  action  and  agaimt  iilieoeei^ 
kCi  see  the  case  of  P^iruddock,  above. 
1  Com.  D.  The  general  issue  is,  not  guikv,  under  which  every  thmg 
274  Peake'i  dist  shews  the  deft,  did  what  he  htwfidly  might  do^  may  be 
8  mmST  ^  evidence.  Hence  the  deft,  may  prove  that  the  pit* 
3 in  winicr  gavo  him  loavo  to  do  the  act  which  occasi<teed  the  nusance  $ 
S<SS°f  Phil*  under  his  permission ;  for  a  Ucense  exe- 

Evid.tMk      cuted  is  not  countermandable  ;  and  mnny  matters  by  modern 
pr  u  tice  may  tlius  ho  given  in  evidence,  thai  the  party  for- 
merly was  oldiged  to  plead  specially. 
8East308,       §  7.  I'liis  was  an  action  on  the  case  for  a  nusance.  The 
IJ.^'^fJ!"**'^*'*  ph.  declared  iiu  was  lawfully  possessed  of  a  dvvellmg-house 
u  Li!>t  ^*  ,  mto  which  tne  light  and  air  entered  by  means 

of  a  window  from  a  cettam  open  area,  between  the  said  win^ 
dow  and  a  house  adjombg,  by  which  passsge  also  noisome 
smells  evaporated  lie.,  and  the  deft,  wrongftuly  placed  a  de- 
light over  the  area  &e.,  and  darkened  the  phfs.  window,  and 
j^vented  said  smells  evaporating  izc.  Plea,  not  guilty.  Deft, 
proved  the  pit's.  oonssBt  to  what  bad  been  done,  psevioui^ 
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nfeOf  atm^  it  dio  qipeared  the  pit  d>jected  after  k  wai  Ca.  74, 
done,  and  gave  notice  to  have  it  lemoved.  Judgiiieiit  iat  the  ddlrh  10. 
deft*;  fcr  after  the  parol  license  was  given  and  executed,  and  Vi^V^^ 
tlie  expense  incurred,  it  could  not  be  recalled,  and  the  deft, 
made  a  wion^doer.   iSecitf  before  esecuted.    10  Jobos.  R* 
246. 

Two  questions  arise  on  a  view  of  this  case.  1st.  Could  a  ' 
parol  license  be  of  any  validity,  considering  the  statute  of 
irauds.  And  2d.  If  valid,  should  it  not  have  hccu  specially 
pleaded,  hy  even  the  nodeni  rules  kid  dovra  in  the  txx^l 
Tins  eaie  Mem  io  have  been  decided  oo  first  view^  and  it  ia 
a  case  of  the  fina  iMprqwion,  both  as  to  this  ttatnie  and  the 
ibma  of  pleading  ;  for  the  cases  of  this  sort  must  be  Tery  JMH 
mpWHWb  etfecMf  m  thick  settled  places,  in  wiaoh  one  man 
does  something  noxious  to  another,  by  his  express  or  impHed 
consent  or  license,  or  something  that  would  be  a  nnsance  to 
anotiier,  but  for  that  consent  or  license,  but  is  not,  and  is  jus- 
tifiable by  reason  of  it ;  the  objection  to  a  parol  license  was 
made  and  overruled,  see  Cli.  62,  a.  9,  Crosby  v.  Wad^uoiih 
aud  Wood  V.  Lake.  Perhaps  it  was  thought  not  necessary 
apeeiallj  to  plead  the  licenpe»  if  valid,  beeinse  the  deft*  put 
up  iSbB  skyhght  in  bis  own  area,  that  caused  the  obstruetiony 
and  so  be  dKl  not  olaim  an  easement  in  another's  land  ;  and  it 
may  be  be  bad  no  oocasion  to  justify  the  act  of  his  putting 
the  skylight  in  his  own  Iand»  but  only  to  answer  to  the  plt*s. 
cbarse  of  consequential  dama2;es.  The  erecting  of  tbe  sky- 
light was  not  a  tortious  act,  but  became  so  only  ab  effectm* 
Noticed  1  Pbil.  Evid.  135. 

If  tbe  nusance  coii^i  t  in  a  nonfeasance,  or  is  only  to  a  les-  1  tom.D. 

_  ....  .        -  i®6— 11  H. 

see  for  years,  only  an  aciiuii  un  uie  case  hes,  not  any  assize  oi  jy  'g^^2 
nusance,  as  that  is  only  for  a  nusance  to  tbe  freehold,  and  not  Roi.  iu. 
by  neghgeiioe. 

§  8.  And  if  a  nusance  be  eootinuedy  this  aetkm  lies  agtiost  ^  3^^^ 
^  heir  of  the  peraon  who  erected  it,  or  has  his  aUenee,  not     '  ^ 
as  sucfay  but  as  the  tenant  of  the  land  who  continues  it. 

^  9.  Though  the  pit.  in  his  declaration  in  tliis  action  on  the  i  com.D. 

case  for  a  nusance  must  state  his  2;round  of  action,  s*}  as  to  297.— Ld. 
entitle  himself  to  it,  yet  in  many  cases  it  is  enough  for  the  n"^"' 
pU.  to  say  he  was  law  fully  possessed,  and  tbe  pit.  may  state  DickanoM 
that  the  deft,  caustd  a  water-course  to  run  near  tbe  pit's, 
fouiitlciiiuii,  and  neglected  to  rcpau-  tbe  pipes,  whereby  he  is 
injured,  aud  this  is  sufficient,  though  the  pk.  do  not  State  the 
pipes  were  the  deft^k,  or  that  he  laid  them  there,  or  that  he 
was  obliged  to  repair  them,  for  all  this  is  implied,  and  the 
pit.  states  enough  to  support  his  aetioii* 

^  10.  He  that  erects  a  nusanoe  b  answerable  for  all  the  uiM  6W» 
ooDsequences,  and  cannot  exonerate  himself  by  his  aManating 
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Ch.  71 .  ill  aad  ifae  land  under  it.    Id  ftel  to  to  alieaite  iw^  b«  aa 

ArL  10*  aggravation  of  the  wrong,  because  the  erector,  by  so  doing, 
yL0~ii  '  puts  it  ont  of  his  powor  to  abate  it.  *'  And  it  Is  a  fundament- 
al principle  in  law  and  reason,  that  he  that  docs  the  first 
wrong  shaii  answer  for  all  consequential  damages."  And  the 
original  erection  of  a  nusance  influences  the  continuance,  and 
it  remains  a  conliauaiice  horn  die  very  erection,  "  ajad  by  Uie 
erection,  till  it  is  abated/'  And  the  ease  of  the  i&s^sor  aad 
Hatmt  is  M  m  point ;  ibr  ifittt  milBes  iho  din9iiot  fiaUt 
Ibr  damages  when  the  Ittdf  weie  m  die  hands  of  the  MBbB^ 
but  the  original  tort ;  and  io  ease  of  disaaisin^  tnmia  lies  not 
Sat  the  profits  dil  re-entry ;  and  by  the  re-entry,  tto^gh  it  be 
upon  the  fourth  or  fifth  feoffee,  the  di^ixin  is  purged,  and 
whoever  ron!iniio«  in  nfiew  ?s  n  npw  trespasser;  and  for  con- 
tintiinc  in  atter  sucli  cnti y,  daniaire^  shall  be  recovered  against 
tlie  f(  ofiee,  for  the  di-soi/,ee  by  his  re-entry  purges  the  dis- 
seiiiiii,  uud  the  title  by  uliirh  the  feoffee  was  in  is  defeated, 
and  the  feoffee  continuing  in  after  is  a  trespasser,  ui  disseizor^ 
aa  the  dieaeiaee  ^eaaea**'  **Aad  if  one  take  another  priaoner 
by  wrong,  and  Aen  tuma  him  over  to  another  officer,  who  ile> 
tains  him,  the  first  taker  shaB  ansiPer  for  ell  coaaefuauial 
damages." 

1  Show.  7  —    ^      Possession  of  the  land  ke^  h  sufficient  to  anppoit 

2  Sfiand.  113.  this  action,  and  it  is  not  necessary  to  aver  a  lawful  possession, 
rreTcie?  *^  improper  to  declare  on  a  seizin  in  fee  or  otherwise, 
C.  89.—  and  if  the  pit.  state  a  title  insufficient,  the  deft,  mav  demur. 
Crof^^w*-  2  Ld.  Raym.  1228 ;  1  Salk.  366 :  and  must  be  prored  as 
EL  191.—     Stated,  2  8aund.  206  a,  n.  22. 

Westhoatev.        12.  In  an  action  for  cootinuiug  a  uu^ancc,  the  pit.  need 
^^'^^  not  aiate  the  time  when  it  wu  erected.    1  Ld.  Raym  370 1 
Ml.    Mk.  10  $  Carth.  455.  And  if  the  aetion  be  against  the  ereo* 
tor's  feofibe,  leasee,  &c.,  it  is  necessary  to  ky  a  request  10 re- 
move the  nusance,  Cro.  Jam.  555. 
6TauD  R.       ^^13.  A  fatal  variance  tn  describing  the  nusance,  as  where 
jffi^^      the  pit.  alleged  the  deft,  wrongfully  placed  and  continued  « 
heap  of  earth,  wlirreby  the  refuse  writer  wns  prevented  from 
flowing  away  from  his  house  down  a  ditch  at  the  back  tliorcof. 
Proof,  tliis  heap  was  not  originally  placed  so  as  to  obsti  u(  t  the 
Water,  but  that  in  time  earth  from  the  heap  was  trodden  and 
fell  into  tlie  dilch  and  obstructed  il. 
Yelv.  S35,       ^  ^  Stopping  three  ancient  lights,  the  defts.  jus- 

NtwtaU  «.  lified  stopping  two,  by  a  caslom  in  London,  and  part  of  the 
tiM  wimmit  alating  wlMt  pa^  form 
jofltifioation  bad  in  part  is  bad  for  ail ;  as  to  the  part  of  the 
tiiird  not  justified,  the  deft,  should  lHnrew«U  deacribed  it,  and 
pleaded  as  to  that  part  not  guilty. 
Ao<ef.<— 'Forms  of  dedarationB,  pleas  4cc>  cefenod  to^  By 
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tbo  omiflr  of  a  1mmii0  fdwiding  botwMii  two  cAuntif  tpriiwt  tfM  Cb«  7(^. 
ddt  £>r  pulling  down  tbo  two,  wherelij-  ho  oxposed  die  plt^i.  ^idN,  1. 
hoM  to  the  weetber  end  tendered  it  unfit  to  live  in  «e.,  8 
Woddr.  544}  668 ;  the  owner  of  two  houses  for  building  so 
aeer  to  them  as  to  obstruct  the  wiodow^-iight%  648i  661,  4 
counts  ;  water  falling  kc.,  obstructing  passage  way,  pulling 
down  privies,  id.  For  knowingly  keeping  two  vicious  rams, 
suffering  them  to  wander  about,  which  broke  into  the  pit's, 
close  and  killed  his  ram,  581,  563.  For  breaking  down  a  par- 
ty-wall, 10  the  injury  of  tlie  pU'b.  house,  588.  For  obstructing 
tlie  pit's,  hou&e-doors  and  windows,  Mor.  Pr.  330.  For  build-  ' 
ing  pait  of  m  houae  on  e  way,  and  erecting  a  privy  neir  the 
firiB.  hoaee,3S8«  For  digging  a  oelkr  lo  near  the  pit's,  hooee  ' 
thet  part  of  it  Mf  364.  Muaence  by  making  aterch  and  keep- 
ing h<^  aeer  dw  pit's.  boasOy  declaration  for,  44l^«  For  rais- 
ing the  pmrneols  so  as  to  obstruct  the  pit's,  passage  to  his 
house,  and  lights,  3  Wils,  401.  For  digging  so  as  to  dnrkeii 
the  pit's,  window?,  and  stopping  iiis  Hghts,  Lill.  Ent.  HI, 
82  ;  so  his  ancient  lights,  9  Co.  57  ;  other  cases  of  obstruct- 
ing liLhts,  Salk.  716  ;  1  Ld.  Raym.  370.  Other  declarations 
f-.r  jiusances,  3D.  E.  766,  768  ;  4  D.  k  £.  794;  1 
Lulw.  69,  91. 


CHAPT£R  LXXV. 


OfFiCERS  AND  OFFICES. 

Amt.  U  Otnmil  jfrmofki.  ^  1.  Actiotta  velatiiig  to  eii- 
cen»aolar  aa  founded  oo  aunple  coninidtf  have  ahfoadj  beea 
centered  under  die  dirii^of  osMMUiti^.  And  some  aetioos 
lehubg  to  officers,  founded  on  lorif,  lunre  alieady  been  con- 
aideiod,  under  the  heads  of  escapes,  false  returns,  and  rn«5- 
cues,  misfeasance  and  negligenee.  So  many  actions  respecting 
officers  will  naturally  fall  under  the  heads  of  debt,  replevin, 
trespass,  and  tr()\  (  r,  roFts,  hr.  This  is  a  general  head  or 
division,  under  which  will  he  t  ollected  those  general  principles 
and  rases,  which  do  not  properly  come  under  the  particular 
heaiii.  above  named.  Miller  r. 

§  2.  The  law  generally  ie  dial  aeta  done  If  wm  reputed  see^e  or^^ 
«o  be  ID  office  or  andiority,  are  valid;  and  the  court  8aid»  If  bi'imi  -lo 

Mod.290.~12 
Mod  863. 10  Co.W«7e»Fiptr  t.  JOiuMr. 
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Ch.  75.    \vc  find  ono  in  the  nrttial  possession  of  an  office  we  <iliall  in* 
^irt.  1 .     tt;nd  him  to  he  ri^liiiully  officer,  till  Uie  contrary  appears. 
X^'Y^J     ^  ^'  nuiterial  distinction  here  to  be  taken,  is  as  to 

iviileti22,  officiK)  judicial  and  miniUiriah  It  is  a  well  estaUiahed 
128.— 10  Co.  principle  that  a  judiaal  officer  is  not  liable  to  an  action  for  a 
n."^*^' J^**^^  act,  though  €rroneo««,  where  it  is  a  Mere  error  qf 
Yates  r.  Judgment. 

Lansing,  ia        ^  4.  rs;^  rtrtion  of  false  imprtsnnment  lies  against  ^  judge  of 
Johri<».  R.       ^  com  I  of  record  for  any  act  flone  hy  him,  as  a  jndije,  and  in 
5*J2.  2uy  —    the  execution  of  his  office  ;  nor  for  any  mistake  of  judgment } 
sL^  Grea^***^^^ his  acts  or  decisions  traversable.   These  rules  extend 
viUt'a  <Mm>*  t^**^      the  college  of  phyncians  in  London,  where  made 
'    i  ^  judges  hi  a  csose,  as  mala  oractf^^Jtidge  of  probate  not  lit* 
appointing  a  guardian  to  a  minor,  and  taking  no  80- 
'  cuflty.    1  Day's  Ca.  in  Er.  315,  329. 

^  A.  Til  this  rase,  Holt  C.  J.  held  That,  "  n  power  to  exam- 
\ve\\  t'o*"*!  t**>Tivict,  and  punish,  is  judicial,  and  that  certain  censors 
well  hi  fti.—  wcTo  judges  of  record  "  hocause  they  con6nn  and  imprison.*' 
4<)fl\^li^*  **  ^  '^''^  being  judges  of  the  matters,  what  they  have  judged  is 
Moj.  380,  not  traversable  as  that  ceitam  pills  were  wrt  hurtnil,  which 
394.^1  Lord  the  censors  by  their  judgment  said  were  hurtfoh  So*  the 
Rft7m.4H,  matter  of  a  rerdid  is  not  traversable. 
A  justice  \n  ^  6.  But  if  a  constable  commit  a  man  for  a  breach  of  the 
not  liable  Jo  peace  in  his  presence,  when  there  was  none,  that  may  be  tra- 
fore  iiiK.tlicr  ^'"^rsed  ;  tor  he  is  not  a  judge,  nor  does  he  act  by  judicial 
justice,  for  authority,  thoue;h  he  has  power  to  commit ;  for  he  does 
a'confp"*^***^  not  coamiit  for  punishmeni,  but  for  safe  custody.  And  a 
—3  Caines  R.  judge  is  not  ansvverable  for  errors  of  judement,  either  by  ac- 
]7o,is  a  judi.  tion  or  indictment,  in  a  matter  whereof  he  husjuriidietion, 
Mod"*i8r-2  ^'^^  judges  of  all  courts  of  record  from  all 

Mod.  2i8.~  prosecutions  whatever, except  in  the  parliament,  for  ny  thing 

M^eiy'i'?''  ^^"^  ' ^^^^^^^  openly  in  such  courts  as  judges."   Uawk.  B. 

6n'pi.9  -l  1»  eh.  7,  p.  G.  For  if  he  were  nof,  "no  man  would  ser\'e  as 
Stanford  judge.  The  piineiplc  being  clear,  the  main  question  general- 
^iseiT^p'^'  'y  when  one  arts  as  judgCy  and  within  hia  jurisdiction.  Nor 
Mod.  3yi.—  can  a  jury  be  lined  for  a  verdict  against  evidence  ;  for  the  law 
2J  Ed  jir.  pi.  makes  them  judecs  of  the  fact  and  evidence,  and  protects 
^-18 Co.  23  I  ,6 .  Q       a.  6,  s.  1 ;  2  RoU.  R. 

199 ;  12  Mod.  386  ;  Cowp.  173 ;  1  W.  Bl.  1145. 

4Bi.Com.  140,  ^  7.  But  judges  may  be  impeached,  fined,  6ec.,  for  oppres> 
m.""c  'l!S  extortion,  and  corruption.    An  officer  may  justify 

a.  4,    '     *  under  a  voidahh  process,  tliougli  not  a  ]>rocess  void,  as  if  the 
court  has  no  jurisdiction,  &tc. — How  an  overseer  of  highways 
acts  as  a  judsjc,  1(3  Johns.  R.  470.  471  ;  3  do.  474. 
Art.  2.  IVhen  is  an  officer  a  Judge  or  only  muiuttrial. 
'^2'      ^  ^  ^        ^  action  on  the  ease  ma  brought  against 

Godshall 

k,    8  Mod.  si8i— 7  w. ».  im^-c,  JTS,  a.  e,ai. 
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the  defts.,  in  which  tho  pit.  stated  they  were  justices  of  the   Ch.  75, 
peace,  of  tlie  county  of  Surry,  and  wrongfully  and  maliciously   ^rt.  2. 
refused  to  grant  him  a  licence  for  keeping  a  common  inn  and  { ^^^y^f 
alehouse,  and  to  receive  a  certificate  of  his  good  fame  and 
character.   The  court  decided  that  no  actbn  lay,  for  the  law 
gave  the  justices  a  dUeretitmari/  power  to  grant  or  refuse  fi-  7  Faneil«y*k 
cences  for  keeping  mns  and  alehouses,  and  if  they  abused  it,  MocLCwMtt. 
they  could  onljr  be  punished  by  information  in  the  King's 
Bench.    Superior  courts  of  general  jurisdiction  are  not  liable 
to  answer  personally,  for  acts  done  by  them  in  a  judicial  ca- 
pacity, or  for  errors  of  judgment ;  tliouerh  a  judge  in  vacation^ 
who  refuses  to  allow  a  writ  of  hahras  corpus,  is  liable  to  an 
action  on  the  New  York  statute,  as  this  is  not  a  judicial  act. 
5  Johns.  R.  263. 

^  2.  In  this  case  the  two  justices  refused  to  grant  a  license  to  ^ 
one  Day  to  keep  an  inn .  After  various  rules,  a  rule  was  made  to  You ng  ^  rot 
them  to  shew  cause,  why  there  should  not  be  an  u^mrmation  Ksqrs.  two 
against  them.  The  rnle  wns  discharged  with  costs;  and  T^ord  J***^*** 
Mansfield  and  the  court  said,  iho  law  made  them  sole  judges, 
and  tliey  had  a  right  to  judge  for  themselves;  and  are  not  ac- 
countable to  any  body,  except  for  wilful  misbehaviour.  That 
the  law  gave  a  discretionary  jurisdiction,  which  can  only 
mean    exercismg  the  best  of  the  judgment,"  in  the  case,  but 
if  the  discretion  he  wiUullv  abused  j  it  is  criminal,  and  ought 
to  be  under  the  controul  of  the  Court  of  King's  Bench.  If 
they  be  partial,  malicious  and  corrupt,  in  exercising  their  dis- 
cretion and  ahrise  tlicir  trust,  they  may  be  liable  to  an  infor- 
mation or  indicinient,  and  even  possibly  to  an  action^  if  malice 
be  very  gross  and  injurious." 

if  tiieir  judemeiii  be  wrong,  but  their  intentions  mirc,  they 
nerer  can  he  punished  m  any  manner.  9  £d.  Iv.  3,  pi.  10  j 
21  Sd.IV.67,  pi.  41. 

^  3.  A  judicial  ciSeet  in  its  nature,  caimothe  executed  by  a  o  Co.  97--3 
deputy,  yet  it  may  be  so  granted  expressly,  as  the  recorder  of 
liondon ;  and  a  ministerial  office  in  its  nature,  may  be  cxecut- 
od  by  another,  yet  by  the  grant  it  may  be  confined  to  the 
grantee  ;  as  where  he  is  to  execute  it  in  person.  But  gener- 
ally, the  judges  and  all  holding  judicial  authority,  must  hold  ' 


their  courts  in  their  proper  persons. 

§  4.  The  sheriff's  office  is  juditM  ..  ,   ^, , 

lie  acts^W«eta%,  no  action  nes  for  misconduct  m  his  office,  Meiclif'v, 


Hut.  120. 


where  no  fraud  or  corruption  appears.   And  the  law  deems  Hodfwo. 

liim  to  act  as  judge,  when  his  two  authorities  concur,  as  in 
taking  bail  in  his  own  court.  Here  the  sheriff  has  but  very 
little  judicial  power. 

§  6.  If  two  offices  be  incompatible,  the  subsequent  accept-  Dougl.  378,. 
ance  of  one  (whether  inferior  or  superior)  vacates  the  former.  ?IfJjJJjJ»JIl 

3»8n. 
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Cu.  75.      ^  6.  The  deputadon  of  an  office  is  graatikble  hy  parol, 
St.    ind  though  graalMl  in  mhing,  it  may     VifQbed  by  paro/, 
\,^py^  Ibf  kil8iia«ufe,iti8gnntebl«  bfiPMf*  Abmciraani^te 
lOMod. T4,  ofioe  «Bd  «oling  does  not  maka  cm  ui  ofioar  i/^fmtU^  tbm 

Queen  r.  S  if  rnust  be  F;ome  font  «f  ^leellODt  «  be  is  a  usurper. 
i^c^MTk^^   ^  7.  AiMmo/ <e2|ieen.  Tba  dUf^ia  •  laiiiirtNial  offioer, 

King'r.  Lisle,  and  may  execute  his  office  by  deputy,  except  in  special 


xM^nmi"'^     against  whom  actions  may  be  brought  by  the  party  ae^i^rieved. 


CMSM.  A      '^'^-^  ^''c  roront  r  is  a  ministorial  oQicer,  whenever  the  shcritf 's 

•heriffeannot  iniuislerial  powers  devolve  on  hini,  by  statute  law.  So  the 
or*bel?a^re*'  ^^^^^^^^  a  ministerial  ofiicer,  but  it  is  doubtful  if  he  can 
for  one  he  ar-  make  a  deputy  ia  Euglaud,  without  some  special  prov  i:iion  ; 
^J^^^^ji^  ^  it  I*  pretur  certain  he  ctnnot  make  one  bere.---Sberiff'8 

4Bae.Abr.     %  B.  b  mv  etm  iIm  sheriff  k  tt  offoor  bolli>idieU 

449,  h  not  in  minlitertel  s  as  in  waale.  the  writ  to  inquire  of  waste  is  t  isaaih 
m9t  Miiiig  on  mission  Id  faifB»  and  by  virtue  thereof,  be  is  joqse  m  the  etQse  ; 
process  not  this  he  must  execute  himself.  It  is  not  known  that  this  writ 
Eowled^  has  ever  been  issued  here  ;  but  in  case  of  iti 'being  lliBed»  it 
lodged  in  his  must  have  this  construction. 

office.  Cole-      K  action  docs  not  He  against  a  mere  miimteriai  officer 

man  77,  78.  ^i-       j  i    ■  r  h-    i  ^  a 

Cowp.41%   for  any  thing  done  uhcrely  xn  pursuance  oj  his  duty.    As  a 

Badlin  v.      pound  keeper  in  receiving  a  distress,  tortiousl^  taken,  where 

la  a  w^M.  ^  ^  mirdu  mMitrimii^  nd  w  iie  miff  emtrnmi  m  Ifo 
S.  bat  if  he  exceed  fie  dii^aBd  is  oQaeened  ie  the 

wrong,  end  eaMli  thereiOi  he  is  fieUe  «•  a  party  hi  the  tnt» 

pass  or  wrong.  • 

4  Bac.  450.    ^  iq  rj^^^  officer  iDiitt  obey  his  piecept,  if  the  couit  hm 
jurisdiction  in  the  casei  and  he  is  tequired  but  to  know  the 

Sftlk  ifi       public  law  in  the  ca?e. 

Vr^ffTT  ^11.  When  a  iort  is  commiiied  by  an  ofiicer  of  tiie  sher- 
iff, the  party  :niurnd  may  have  this  actioit  on  ihe  case  against 
cither;  as  in  escapes  voluntary.    But  where  the  injury  is  by 

Cro.El.  175    neglect  of  duty,  tliis  action  husouly  against  the  sheriff  himself; 

Marsh  ».  Aa-  against  either,  when  the  depuQr  embezzht  a  unit,  being  a 
tort,  a  ausfeasHioe. 

comerori     ^3.  But  oiily  agaittflt      sheriff  ibr  a  tnero  oaatMioB  eT 

al.  V.  Bey-    doty  bf  the  deputy.   But  a  misfeasance  u  the  depot's  own 
'riff  ""^^  fomoM  act  for  which  he  is  liable.   This  was  an  actka  co  Ae 

'  '  ease,  in  whidi  the  declaration  stated  that  the  pit.  had  reoofered 
judgment  against  one  Fancotjrt  r  tlint  a  f  fri  facias  was  sued 
otit  and  delivered  to  the  jshcntY,  by  virtut  of  which  he  seized 
^oodstothe  amount  of  £00.  4s.  and  assigned  ihem  to  one  J. 
liiown,  in  trust  for  the  plis.  ;  that  the  deft,  was  at  the  time 
under-shtrijj\  and  by  \  irtue  of  his  office  ought  to  have  axecuted 
a  bill  of  sale  of  ihe  goods  to  Brown  ^  but  he  refused, 
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though  a  proper  bill  and  all  his  fees  were  offered  him,  but  be  Ch.  75w 
ezecated  a  bill  of  sale  to  one  Lave  8&o«  Plea  not  guilty,  and  Art.  3. 
one  question  was,  if  this  action  lay  against  llie  deputy,  and 
Lord  Mansfield  and  the  court  said,  the  oljectikKl  was  on  Cfae  fiwe 
of  the  declaration,  that  this  action  does  not  lie  against  the 
undcr-sheri^y  St)  judajinenr  ought  to  be  arrested,  "as  to  that 
we  are  ail  of  opinion,  ilie  action  does  not  iie  nj^ainst  the  under- 
sheriff.  It  is  an  action  brought  against  him  for  a  breach  of 
duty  in  the  office  of  sheriff.  Whenever  that  is  the  case  the 
action  must  be  brought  against  the  high  sheriff,  as  for  an  act 
done  by  him ;  and  if  it  proceeds  from  the  fault  of  the  onder- 
riieriff  or  bailiff,  that  is  a  matter  to  be  seided  between  them  and 
the  high  sheriff."  Judgment  arrested.  The  high  sheriff  had 
directed  a  bill  of  sale  to  be  made  to  Brown,  one  reason  urged 
why  the  action  ought  to  be  inaintained  against  the  deft. 

$  13.  In  this  case  the  court  held,  that  if  an  action  on  the  ^'^[son^^ 
case  be  brought  against  two  sheriffs,  for  misconduct  in  their  Bimwioafc 
oiiice,  ujid  one  dies  be  lore  the  trial,  the  action  survives  against  at. 
the  other,  as  in  other  cases  of  torts,  which  are  ioint  and  seteial. 

§  14.  It  has  been  held  that  if  the  deft,  ia  the  or^;inal  aetibo 
sue  the  sheriff  or  his  deputy,  for  taking  hisgoods  on  execution,  ^i^J^'p*®** 
the  officer  need  not  jiroduce  a  €Opj  of  the  judgment,  for  this  podger— i 
deft,  in  the  former  action,  now  pit.,  was  privy  to  the  judgment ;  Ld.  Ray.  73a» 
but  if  a  stranger  to  that  judgment  sue  the  otiicer,  he  must  flip 
produce  this  copy  ;  for  the  stranger,  who  was  injured  by  the  ^^. — Ball.  N. 
execution  on  the  judgment,  has  no  knowledge  of  it.    G  Johns. 
K.  195  ;  1  Phil.  End.  313 ;  2  Johns.  R.  280 ;  and  2  Johns. 
R.  46,  High  9.  Wilson. 

^  IS.  In  this  actioii  oar  eooit  decided,  that  if  a  publio  offi-  373,^3, 
cer  (a  collector  of  the  Federal  land-tax  of  1798)  be  geHty  of  M  Miiian 
negligence  or  misbehaviour  in  bis  office,  this  actioa  on  the  ^^n* 
case  is  the  proper  remedy  alleging  the  misdemeanor,  or  by  an 
action  ofdultt  according  to  the  nature  of  his  misfeasance;  hut 
never  assumpsit  as  on  an  implied  promise  to  do  his  duty.  The 
pit.  had  bid  off  the  said  latui  ior  u  iu.\,  and  the  deft,  refused  to 
give  a  deed ;  for  this  refusal  this  action  of  atsumpiii  was 
brought  on  the  idea  suggested,  3  Bl.  Com.  166,  that  there  ia 
an  implied  promise  m  every  officer  to  do  his  duty,  bnt  the 
decision  was  as  above,  and  the  court  said  no  express  promise 
was  proved,  nor  did  the  law  imply  any  as  the  ground  of  at- 
Mumpsti. 

§  IG.  It  is  a  general  rule  tiiat  if  the  deft,  justify  an  ass:ni!t  -Sauttd.2». 
&c.  under  a  warrant,  he  must  plead  specially  ;  but  the  court 
presumes  tbe  sheritr  has  tlie  writ,  till  (he  contiuiy  is  shewn. 

Art.  3.  Case  againai  officers — the  genercU  rule  %$  retpon-  i^?"  ? 
«ta  ngpimr,  ^  1.  Hence,  regularly  an  officer  shall  answer 
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Ch.  76.  ht  Ui  dcfntff  «ioepi  in  eriiniMl  oaMto,  as  diQQglb  die  oAder 
Jrf,t.    hanidf  did  the  ect ;  bat  mmimKitr  the  deputy  mswetifef  his 
^^^^j  acts. 

5?  n  E.  §  2.  This  was  an  action  against  the  sheriff  for  the  escape  of 
^^J^*  I^-  l^onq;,  the  plt*s.  debtor,  in  prison  on  execution,  who  was 
CniMflon*  hberated  on  taking  the  poor  debtor's  oath,  by  an  adjonnu  d 
court  of  General  Sessions,  held  after  the  act  passed,  from  a 
court  held  before  it  was  passed,  and  the  order  of  discharge 
was  to  the  deft's.  keeper  of  tlie  prison.  And  the  court  held : 
1.  That  Ihit  adjourned  SesnoDt  hid  no  yamdStfiim  t  3.  That . 
the  bficer  was  not  jtiBti6ed  m  obejing  im  eider  of  Sessions : 
8.  That  the  sheriff  wis  answerable  in  damages  to  the  pit*  at 
whose  suit  the  insolvent  was  in  custody,  for  the  act  of  the 
gaoler  in  discbargbg  the  insolvent.  On  this  case  it  may  be 
observed,  the  sheriff  was  adjudged  liable  for  his  deputy's  act 
on  a  void  order  of  Sessions,  though  the  deputy  thought  it  a 
■  legal  order,  and  though  the  sheriff  was  not  privy  to  his  depu- 
ty's act ;  and  though  the  order  of  discharge  was  void  only 
bccaubc  not  uiadc  at  a  proper  court  of  Sessions ;  as  tins  ad- 
journed Sessions  had  no  jurisdiction,  though  the  Sessions  hoi- 
den  in  i  certain  nioner  mentioned  in  the  stitiile*  bad  jorie* 
dieiton.  This  abewa  the  want  of  juriadioiion  in  the  coori»  la 
wldeh  the  officer  must  look  at  his  peril,  was  not  in  the  couit 
generally,  but  in  its  paTticnlar  session,  for  this  court  had  juris- 
diction in  such  cases  genei^ly,  but  wanted  it  in  this  particular 
case,  because  adjourned  from  a  term  or  in  a  term  cominenced 
brfore  the  statute  was  passed,  but  the  original  Scssiur;s  which 
adjourned  had  no  jurisdiction  at  all.  Ample  dama^^f  -  -  iven 
against  tlie  sheriff  for  the  trespass  of  his  deputy  ;  Hazard  r. 
Israel,  1  Bin.  240 ;  so  he  is  liable  ibr  monies  collected  by  his 
depo^$  Paheil  a.  Laytoo,  2  D*  HE.  SIS,  712;  Pliun- 
mer  e.  Wfaiehcott,  2  Ler.  168 ;  Ch,  75«  a.  7,  a.  3 1  Ch.  41^ 
t.  33. 

ioa^!l^'e»t  ^  ^'  ^^f^^  ^  several  other  cases.  This  aotkm  on  the 
jMw  case  lies  against  the  sheriff  if  he  neglect  to  return  a  writ,  or  if 

he  neglect  to  sttmmon  a  partjr*   So  if  he  neglect  to  execute 

a  writ  of  seizin, 

I  Salk.  17,  §4.  And  in  every  case  \\Iicrc  an  otTicer  is  intrusted  by 
i^iiltoii***    statute  or  common  Inw  and  neglects  ins  duty,  the  action  on 

the  case  lies  agaiajsL  Imn.  So  an  officer  is  responsible  for  a 
neglect  in  his  servants  in  all  cases,  and  so  for  every  fraud  or 
neglect  in  the  execution  of  his  office. 
1ft  Mod.  488.  •  The  senrant  or  deputy  is  not  liable  Ibr  bis  negleet,  but  onlf 
Ibr  bis  misfeasance  ^  for  negligence  the  action  is  agamat  thie 
prindpaL 

II  Mod  34,  ^  6.  If  an  officer  begin  an  execution  and  seiaa  goods  of  the 
vito^  '*  d^bt^s       ^  against  the  officer  if  be  do  not  complete  the 
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execution,  rind  the  remedy  is  only  against  the  oSacer,  as  hy  ihe   Ch.  75. 
seizure  the  debtor  is  discharged.  Art,  4. 

In  no  case  can  a  deputy  sheriff  serve  a  homine  replegiandOf  ^.^-vx.^ 
seo  Ch.  167  }  11  Mass.  R.  27].  8  Co.  141.— 

Abt.  4.  JuritdieiMn*   §  1.  Id  aU  these  cases  in  regard  to  ^  ^^o.  64.-. 
the  acts  of  officers,  juriadictkm  or  no  jurisdictioo  is  material ;  cro*^  jg^.^ 
generally  the  executive  officer  acts  m  virtue  of  soir,;  precept  28o.<-Dan. 
issued  by  some  court  or  magistrat»i  and  if  that  be  valid  or  s^  '^^p^'jl; 
only  erroneous,  the  executive  officer  must  obey  it,  and  if  be  do  ki  *'  t  Pitw- 
not,  and  neglect  bis  duty  or  to  obey  his  precept,  this  action  ter  6i  al.— 
lies  airainst  him.    But  if  the  court  or  mritristrate  issuing;  t!ie  » '^i'f f  1* 

^     ,  .    .         .  ,  ,    ,      Dull.  .N.P.  00. 

precept  have  no  jurisdiction  in  the  matier,  il  is  void,  and  the  — lo  Johni. 
officer  is  not  liable  for  neglecting  to  execute  it ;  but  is  liable 
to  be  sued,  if  he  do  proceed  ^to  execute  it ;  hence  it  is 
often  material  to  Inquire  if  there  be  such  lawful  jurisdiction, 
issuing  the  precept  the  officer  acts  under,  or  not.  (As  fo  the 
jurisdiction  our  several  courts  have,  see  Courts,  Ch.  187.) 

^  2.  A  court  or  magistrate  has  jurisdiction,  1st,  as  to  place,  3D.  tE. 
2d,  as  to  the  subject  matter,  and  3d,  as  to  pei  stjns.   If  a  court  ^Ji'i^jjir' 
or  magistrate  issue  process  beyond  their  limits,  ii  is  void,  and  io7^ 
tile  officer  obeys  it  at  liis  peril.    So  if  the  Common  Bench  in  2  Botitr.Md* 
England  issue  an  appeal,  or  the  court  of  King^s  Bench  a  writ  ^^i^'*^"^* 
of  farmedon,  it  is  a  nuBUy,  and  the  officer  executes  it  at  his 
peril;  for  though  these  are  superior  courts,  yet  the  former  has 
no  jurisdiction  in  matters  of  appeal,  and  the  latter  no  original 
jurisdiction  in  matters  of  formedon. 

^  3.  So  if  the  court  of  Admiralty  have  no  jurisdiction  ori-  3D.&£.269« 
ginally,  its  sentence  is  void,  and  the  party  may  avail  himself  {^^^^ 
of  it  at  any  time. 

%  4.  And  the  admittance  of  a  party  cannot  give  jurisdiction  12  Co.  78^ 
to  a  court  where  it  has  none,  and  the  proceeding  is  wram  nun  4  Bao.  «Q. 
'judke^  for  the  law  only  can  constitute  a  court  and  give  it  jo- 
fisdictioo  as  such,  and  the  jurisdiction  of  the  court  or  magis> 
trate  is  part  of  the  law  of  the  land  ;  and  this  the  officer,  as 
every  one  else,  is  bound  to  know,  but  he  iia?  not  the  means  of 
knowing,  nor  can  he  be  permitted  to  inquire  if  his  pn  cept  is 
regularly  and  properly  issued.    Tiiercfore,  if  tlie  justices  in 
their  sessions  convict  one  of  treason,  and  he  is  executed,  it  is 
felony  in  them  and  the  officer  who  executes  the  sentence ;  but 
if  one  be  convicted  of  trespass  and  is  hanged,  this  may  be 
felony  m  the  justices,  but  not  in  the  sberi^  because  a  matter 
Within  their  jurisdiction. 

^  6.  It  is  a  general  principle  that  in  every  case  where  a  '"'^^^n  fi2% 
"  new  offence  is  created  by  statute,  and  a  special  jurisdiction  h^^J^,'* 
out  of  the  course  of  the  common  law  is  presrrihed,  il  innsl  be 
foiiowed."   And  ^'if  not  btricUy  pursued,  ail  is  a  nuUity  and 
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.Ch.  75.  tmmnmnfMiiu/^  Each  act  n  voMI  noc  dooe  lif  mdioritf  of 
Jht*  4.    die  statute. 

Vxv^^     ^6*  It  is  a  clear  rule,  "  that  if  a  eourt,  not  having  juriadic- 
•D.&iE.4vi2.  tioD,  order  an  officer  to  do  an  act,  and  the  officer  obeja  tlio 
Ca^T^*  order,  his  act  is  not  justified."  This  was  said  in  the  above  case 
iMCHti       of  Brown  f.  Crompton,  where  the  defect  of  the  jurisdiction 
was  only  partial  ;  that  is,  the  term  at  which  ihe  n;atler  was 
decided  had  no  jurisdiction,  because  it  commenced  before  the 
statute  was  passed  giving  tlie  jurisdiciion,  and  adjourned  to  a 
period  after.    The  adjourned  term,  or  part  of  it,  bad  no  more 
juriadietioo  than  die  original  bad  |  that  waa,  none  at  all ;  ao  the 
case  is  not  like  that  where  the  eourt  haa  jurisdiction  of  the 
■object  matter  and  adjoonis  illegally  or  not  in  a  legal  manner* 
and  decides  at  the  adjoarnment ;  nor  like  that  where  the  ooort 
has  jurisdiction  in  such  cases,  but  does  not  legally  meet.  In 
these  cnsf  s  the  acts  of  the  court  it^jolf  orcn'^ion  tlie  defect  ;  but 
in  Brown  v.  Crompton,  the  dcfec"  was  in  ti»e  pubUc  law,  that 
is,  when  fhe  rnnrt  ori2;inaI!v  nu  t,  this  law  cave  it  no  jurisdic- 
tion in  cas<j5  of  ilie  sort,  oi  v\liirh  an  executive  officer  mijrht 
well  be  held  to  take  notice,  and  that  only  of  the  pubhc  law  of 
the  land  ;  but  to  require  bim  at  bis  peril  to  take  notice  of  the 
acta  of  the  ooort  in  its  proceedings  would  be  unreasonable,  and 
%  very  diflbrent  matter.   Judgment  relates  to  the  first  day  of 
the  term ;  Dallas  460« 
3  wiis.  341,      ^  7.  This  was  an  actioo  against  an  officer  and  the  fdea  was, 
846,  Pmons  not  guilty ;  the  case  was,  Lloyd,  Trinity  term,  sued  out  a 
1  E»p.  409.—  ^^P^^^  n^ninst  Parsons,  returnable  Hilnry  term  (Michaelmas 
S Johns. It    term  intervened)  aud  caused  the  shentl  to  take  him;  this  writ 
l«o,  Bnrrr.    xvas  deemed  to  be  irregular  and  void,  and  that  Lloyd  was 

1  h, units  k        1  ■    1  ,  ,  -  .  ,  11.,         1  . 

S  W.  Bi.  846.  "^^^'^  It)  tins  action,  and  the  court  held,  that  the  writ  was  a  mere 
-^td.  Dltlfity  as  to  bim  J  but  good  as  to  the  officer,  for  if  the  court 
J5^''J^  has  jorisdietioo  he  Is  bound  to  obey  the  writ,  irregular  or  not, 
109.^' sm  vaA  ma^r  jusUQr  wider  it^  though  irregular,  but  where  the  ooort 
m— 10  Co.  has  no  juriadiction  of  the  cause,  the  whole  is  eorom  nen  judke^ 


and  even  the  officer  b  liable.  In  this  case  Lloyd 
er,  for  he  sued  out  this  irregular  and  so  void  process  when  it* 

his  duty  to  see  it  was  regular ;  but  where  Uie  process  is  erro- 
neous, it  rtrnaiii>  srood,  and  is  a  justification  to  the  oftirer  niid 
party  till  reversed  ;  ihe  error  bein!!:  tfie  net  of  fhe  (  oui  t.  ]>ul 
irregular  process  ib  a  nullity  from  ilje  begmnmg,  and  cannot 
pruieci  the  parly  suing  it;  by  nuliay  liere  must  be  meant  as  to 
the  paity,  and  not  as  to  the  officer,  for  we  have  just  seen  it 
protecta  him^  and  therefore  bj  no  means  a  nullity  in  regard  to 
the  officer* 

^  8.  This  was  an  actioo  on  the  case  against  the  sergeant  at 

1  SaIk.90I|  UMWC,  for  an  escape  of  one  in  custody,  by  virtue  of  process 
Luckiagt,   irooi  Shenff'sCoun  of  London,  in  debt  00  n  bond  sued  thm 

PunniiHi 


OFFICERS  AND  OFFICES. 


the  plea  was,  not  guilty.  It  ippeared  the  bood  was  made^  out  Ch.  7$. 
of  the  jarisdiction  of  the  cotirt,  and  tha  eourt  resolved  that  tbe  Art*  4. 
officer  iras  justified,  though  the  case  be  out  of  the  jurisdiction  ^"V^^ 
nf  the  court,  iml'^ss  it  appeared  to  lilni  to  be  ?n  :    2d.  If  the 
inferior  jtirisdrciion  is  rnnfliit  d  to  persons,  as  the  marshalsea 
was  to  ihose  of  ilie  housciiold,  und  it  appears  in  the  declara- 
tion tliose  who  sue  are  such,  though  in  fact  not,  the  deft,  is 
Mlc^ped  if  be  do  not  plead  to  the  jurisdiction,  but  comes  and 
tdmils  h;    bat  if  it  be  not  mrred  io  tbe  dedantion,  that 
the  peraoD  ia  <|ua|i6ed  to  sue,  and  within  their  jurisdietion,  all 
tbe  proceeding  is  void,  and  tttram  non  judicBf  and  trespase 
fiea  against  tbe  oiEoer      3d.     Where  the  inferior  jurisdiction 
h  confined  to  some  particular  thing,  and  the  suit  there  is  for 
something  else  of  which  they  hare  no  jurisdictioni  all  ia  voidt 
and  by  no  admission  ran  be  made  good.*' 

4th.  Where  coufnied  to  place,  viz:  "to  all  contracts 
arising  within  such  a  district,  thousrh  the  contrnct  arise  out  of 
it,  yet  tlie  court  may  award  proce::^  and  ilie  uilicer  may  exe- 
cute it,  unkta  it  appears  to  him  that  k  arose  tssirajuntdiciio^ 
Ml.**  He  is  not  homid  to  inquire  if  there  be  a  cause  of 
letkm,  or  where  it  arose,  unless  the  contraiy  appears,**  and 
note  "  the  plaint  is  general  without  any  averment,  guii  fuit 
iii^rajmri$ii€ikmmf  hut  that  is  supplied  by  the  court,  and  if  a 
matter  arise  extrrt  jvrisdictionem,  and  the  pit.  declares  of  it 
as  infra  jnrisdicUr>nrm^  the  deft,  may  plead  to  the  juris- 
diction of  the  court ;  '  "  but  if  he  waives  that,  and  pleads 
to  tlie  mi  fits,  he  is  concluded  for  by  the  averment  of  the 
court  and  his  own  admission  he  is  estopped  to  say,  tliui  it  was 
a  matter  tiiat  arose  out  of  tbe  jurisdictioo,"  and  the  officer  is 
protected* 

^9.  in  this  ease  it  was  held,  tbsttfae  party  is  not  Ibble,  sBac.i«4, 
though  the  cause  of  action  (wherein  be  caused  the  arrest)  center, 
nose  out  of  the  Jurisdiction  of  an  inferior  court,  for  tliat  the  but  sec 
par^  arrested  can  only  take  advantage  thereof  by  pleading  to  **• 

the  jurisdiction  of  the  court,  cites  Lord  Raym.  230.    Perhaps  • 
this  must  mean  where  the  cause  of  action  is  alleged  to  have 
arisen  within  the  jurisdiction,  2  Wils.  382  ;  2  Stra.  71 1, 1002| 
Willes  122  ;  3  Cran.  331,  337. 

^10.  This  was  an  action  of  escape,  wherein  tlie  pit.  al-  2  Mod.  ao, 
leged  he  sued  J.  S.  in  tbe  court  of  Lly,  on  a  bond  made  in-  Sj^^ 
fra  juritiktiomem  of  that  court,  on  wfaicb  he  was  taken,  and 
the  deft.  soflEered  bias  to  escape  $  the  jury  found  it  was  made 
extra  juriMdiUiimem  of  that  court;  judgment,  no  escape, 
''tliough  the  party  had  admitted  the  jurisidictioin  by  his  plea 
of  non  ett  factum  below,  yet  that  could  not  give  die  court  any 
jurisdiction  which  had  not  any  orig;inally  in  the  cause  |*'  hut 
ittm  if  tbe  iact  txira  &c.,  had  not  been  ibund. 
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Ch.  75,  §  11.  In  ihU  case  the  court  appeared  to  agree,  that  li  an 
jirt.  4.  action  be  brought  in  an  inferior  court,  "  if  it  be  not  said  to  be 
V,>rv^»^  iiifrn  jurisdictioncin  ntria^  they  woidd  never  presume  it  to  be 
S  Mod.  196,  SO  j  but  rather  to  be  witliout,  if  not  alleged  to  be  within  thi 
^^V*'\ifr'*'  juriadictloo,  and  aU  if  eomm  mm  jimKm,  tnd  the  nfieer  Is  Ikt* 
iilc.  *  u>d  ft  case  is  ciled  where  the  ph.  sued  on  •  hood  m 
1S4  the  coort  of  Khigston  one  8^  and  htd  judf^nent  and  execu- 

tloDy  but  did  Dot  allege  the  bond  was  made  mffra  JuritdkiiB 
fiM»  curia  ;  and  the  court  decided  that  all  was  coram  nan  /ic* 
diccy  and  void ;  and  that  the  officer  was  as  liabie  as  the  panj 
was. 

4Bac  Abr.        ^        '^'^^  ^''^^  '^^^'^^  ^^^^^  nothinp;  slionld  be  intended  to  be 
32, M. —       within  the  jui !^<]'riji)n  of  an  inferior  court,  but  wliat  is  ex- 
R**r!an  f»^*  pressly  alleged  a>  be  so  ;  but  this  rule  extends  only  to  niaiters 
VeuieAiai!—      substance.    Formerly,  said  Lord  Mansfield  and  the  court, 
10  fiMtsa^  ^  nothing  was  to  be  presumed  in  favor  of  the  regnkii^  of  tlM 
*  Co,  w.     jucoceedings  in  inferior  courts ;  nor  was  it  aUowable  to  eat 
them  out  with  a  tiditer  yroeunm  ut/*   But  of  late  this  strict 
ness  is  done  away.  As  to  the  objection,     that  it  is  not  stat- 
ed in  the  plea  that  the  pit.  became  indebted  within  tlie  juris- 
diction," (in  the  former  action,)  "the  same  liberality  is  now 
to  iiold  ;  for  if  tlie  cause  of  action  did  not  nri^r  within  Uiu  ju- 
risdiction, the  deft,  should  have  availed  Iniuselt  of  it,  by  a 
pica  in  the  court  below;  or  if  it  was  not  allcj^ed  in  the  plaint 
below  to  be  within  the  jurisdiction,  il  would  have  been  bad  ou 
error,  or  writ  of  fake  judgment,  and  so  he  might  have  taken 
advantage  of  it ;  bat  as  be  has  taken  neither  of  these  meth* 
odsy  the  presumption  is,  that  the  cause  of  action  did  arise 
withia  the  jurisdiction.**    In  this  case  it  was  alleged  general- 
ly, the  cause  of  action  arose  withm  the  jurisdiction.    "  It  is 
necessary  that  it  should  appear  tliat  the  cause  of  acooo  did 
arise  within  the  jMrisdirtion."    And  so  il  does  appear. 
Salk.  4fVt,         ^  rent  it  must  appear  the  land  lay  witiiin 

StanBiaov.  the  jurisdiction;  and  every  thing  that  makes  the  c:ist  of  liie 
^c*S3^1  ^c^^^"  must  be  laitl  \\iiliin  the  jurisdiction  ;  otherwise  of  mat- 
Ld.  Ruym.  tcfs  of  inducement  ur  aggifavaiioii,  these  may  be  laid  without 
M^flLiiii4.       ^  <^*tUMn  of  anothor        is  not  a  foreigner  in  this  State, 

and  may  sue  as  one  entitled  to  its  jnrisdictkm. 
Cro.  carjm,    ^  14.  The  innkeeper's  keeping  a  hoiae  is  the  gist,  the  lak- 
EodTweU.—  riding  but  the  measure  of  daina|^.    So  words  laid  as 

S  9diu  il6w  spoken  in  Bath  tmlAtn,  and  loss  of  customers  in  Wefls  wA4* 
e«<  the  jurisdiction,  b  good ;  for  this  loss  is  but  aggravataon 
of  damages. 

tSalLSie.  §  ^^at^er  of  aggravation  is  intended  within  ilir  jiii  i-ilic- 
tion  of  an  inferior  court,  if  tlie  can«c  of  nrtinn  be  laid  with- 
in it.  la  all  attun^siti  the  coosiderauon  must  be  kid  with- 
in it. 
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^  16.  And  after  verdict  the  court  will  su|»i>ose,  "  that  the   Ch.  75. 
cau^'e  ol  g'^tion  arose  wiiliia  tlie  jurisdiclion''  of  an  inferior    Art.  4. 
court,  unless  the  contrary  be  shewn  ;  but  see  Trevor  «•  Wall,  v.^'v*^ 
1  D. Is £.  Idl.  And  it ia a aetiM  nile^ tba officar miHt, m  imk.iBB, 
emrj  ease,  compare  his  pnoept  ariili  tlie  public  law^  aad  know 
the  iaw  thereon  arising. 

^17.  Excem^  juntdietion.  As  wbeM  ooe  Durdeoy  tbe 
justice,  did  convict  tbe  ph.  id  four  sejmrate  couvictionS)  for 
selling  small  hot  loaves  of  bread  on  the  same  day,  (Sunday,)  Cowp.  r,^in, 
the  same  not  beini:  rny  work  of  rhnrifij  ov  necessity.  In  each  647,  Criuwr. 
conviction  the  forleiiure  was  five  bliiltin^s  ;  and  he  issued  four  ^  p"] 
warrants  to  the  otli-  r  drfts.,  who  thereou  levied  the  said  pen-  Evid. 
alties  aud  cohis.  1  ne  pit.  brought  trespass  agaiiibt  the  jublice 
and  officers,  ibr  breaking  his  house,  taking  his  goods,  and  coii> 
verting  them.  Plea«  not  guilty.  VerdKt  for  tbi  pit.  for  three 
several  suns  of  five  shillinga  each.  The  ooort  held,  the  pk. 
could  only  be  convicted  of  one  oAacOy  being  the  exercise  of 
his  ordinaiy  calling  on.  the  .same  day  |  hence  in  regard  to 
die  three  other  oronoeSy  there  was  an.  eioeas  of  jurisdiction, 
and  so  the  proceedings  as  to  them  coram  non  jtidice,  and  void  ; 
and  that  their  illegality  mwv  he  shtnvn  before  the  convictions 
are  quashed.  Judgment  for  tiie  pit.  Al?o  it  w;is  holden  that 
belore  7th  Jam.  I.,  the  justice  must  have  pleatled  specially, 
and  stated  all  his  proceedings,  and  shewn  tliem  to  be  regular; 
he  must  now  pove  the  same  in  evidence ;  that  the  justice 
aetdsed  h»  jnrisdxstioo  by  oooviettng  the  ph.  of  the  first  o^ 
leoee,  and  therofoie  as  to  dw  three  last  he  has  no  jnrisdietMNi  $ 
and  that  where  die  judge  has  no  jmisdicdiMi,  all  is  a  nullity. 
Yet  this  judge  merely  mistook  the  law  ;  he  thought  the  law 
authorized  the  said  eoiivietions ;  so  probably  half  Uie  lawyers 
in  England  ;  as  there  were  many  cases  in  which  a  man  might 
violate  a  statute  and  incur  the  penalty,  more  than  once  the 
same  day ;  as  if  he  took  usury  of  four  distinct  persons  tbe 
same  day.  - 

$  18  .Officers'  commissions  as  to  illegal  taxes,  bankruptcies, 
lie.  void.    It  was  decided  in  this  case  that  an  action  lies 
against  the  ■sBigneas  of  a  bankrupt,  under  a  oonmiissioo  sned  t'wHt.  set, 
out  agpiast  a  victualler,  or  any  other  person  not  liable  lo  be  a  ^^'-^^'^ 

banknipl.  Caeea  as  to  justices,  see  13  East  76^81 ;  16  Eatt  £  ST 

13,  20,  21,  23 ;  7  D.  &  E.  633. 

19.  In  this  action  it  was  holden  that  in  some  cases  of 
poor  rates,  though  the  justice  has  jurisdiction  in  tlie  matter 
by  43  of  Elizabeth,  yet  an  action  lies  against  the  officer  for  2  Hale  P.  C. 
execiiiiniz  his  warrant  where  none  ought  to  issue,  because  it  is  ''^""T 
a  circumscribed  particular  junsuicuon,  given  by  statute  uinch  w^tfc^w, 
be  ought  strictly  to  pursue.    VVhere  error  of  judgment  and 
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Ch  75.  Dot  excess  of  junsdiction,  as  in  case  of  slander  charging  per- 
j^rf,  4.  jury  in  sweariog  out  an  attarhmr.iit  &ic.,  before  a  justice  of 
^^y^^  the  peace  ;  held,  that  as  the  statute  autiiorized  him  to  issue 
it  on  satisfacioi  y  proof,  it  was  left  to  his  discretion  to  decide 
on  the  prooi|  and  wiien  he  took  the  party's  oath  which  was 
not  ]eg«l  evidence,  thb  ma  deemed  an  error  of  judgment,  end 
not  excess  of  jurisdiction.  Hence  the  proceeding  was  errone- 
ous only,  not  void.  Penury  may  be  committed  in  an  oath  er- 
roneously talcen.    10  Johns.  R.  167. 

^  20.  These  arc  many  of  the  leading  cases  as  to  jurisdic- 
tion, to  wliicli  the  executive  officer  must  attend  in  nrdpr  to 
know  if  he  may  safely  execute  his  precept,  as  being  issued 
under  a  proper  jurisdiction.  On  a  careful  examination,  it  will 
be  seen  there  is  some  confusion  in  the  law  on  this  point. 

^  21.  In  the  case  of  Nichols  v.  Walker  it  is  said,  if  the 
justice  had  jurisdiction  by  the  statute  of  the  subject  matter, 
to  issue  his  warrants  to  enforoetfae  pajrroent  of  poor  rates,  and 
issued  his  warrant  to  enforce  such  rate,  yet  if  in  that  particu- 
lar rn?p  he  ought  not  to  have  done  it,  the  officer  is  liable  for 
executing  it.  What  is  this  but  to  make  tlic  officer  liable  for 
the  justice's  errors  and  mfstakes  in  execuiiim  his  legal  auihor- 
ity  a  So  in  the  case  of  Cripps  v.  Durden  ^k,  al.  tiie  justice  had 
power  to  convict  the  deft,  for  selling  bread  on  Sunday,  of  a  eer^ 
tain  description,  by  the  public  law  he  acted  uoder ;  ihis  the  offi*< 
ccr  knew  and  was  bound  to  know,  as  he  was  bound  to  know  the 
public  laws  of  his  country.  But  was  not  this  all  he  could  be  held 
to  know  ?  But  it  seems  the  justice  in  executing  his  legal  author- 
ity made  a  mistake,  and  made  four  crimes  out  ofone,  if  the  court 
above  was  not  mistaken,  and  by  a  misconstruction  of  the  law 
convicted  Cripps  of  four  crimes  in  selling  hot  loaves  of  bread 
four  times  on  one  Sunday,  and  issued  four  warrants  to  the  ex- 
ecutive officer  to  levy  the  four  fines,  and  it  was  held,  the  officer 
rightfully  executed  one  of  them,  and  was  a  wrongdoer  m 
executing  the  other  three,  and  liable.  On  what  principle  was 
this  officer  liable,  is  a  material  question.  Was  he  bound  by 
law  to  look  minutely  into  the  )nstice's  proccpdlings,  to  ?ep  that 
there  was  but  one  case  or  offence  in  fa(  t  and  to  set  to  the 
justice's  construction  of  the  statute  ?  This  pou»t  was  just  no- 
ticed by  the  pit's,  counsel,  but  not  by  tiie  deft's.  or  the  court. 
And  was  not  the  error  of  the  justice  clearly  his  error  as  a 
judge  in  the  case  f  And  most  clearly  the  four  crimes  wero 
within  his  jurisdiction,  if  four  were  committed }  then  it  wis 
merely  a  question  if  four  were  committed. 

22.  Jurisdiction  ;  as  to  damages.  In  this  action  on  the 
case  atrninf:!  officers  for  negligence  or  misfe-isance  in  office, 
the  court  and  jury,  by  ail  the  authorities,  appear  to  have  pow- 
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er  in  every  case  to  assess  reasonable  damages,  on  a  view  of  Ch.  75. 
the  whole  case,  and  ao  nominal  damages  when  reasonable,  as  Jlri»  6» 
in  tbe  cases  of  Emery  «.  Goodwin,  a.  7 ;  Burrell  o.  Lithgow,  \^v^^ 
2  Mass.  R.  526  ;  Albree  9.  Bartlett,  Pkwscott  v,  Wrigbt,  a.  8, 
&c.,  &c.,  also  head  of  damages. 

^23.  The  court  decided  in  this  case,  the  sessions  has  juris-  i  Mass.  R.59, 
diction  ot  the  crime  of  poisoning  cattle.  The  offence  was  char^-  ^^^i^^^'^' 
ed  as  a  trespass,  and  the  common  law  clause,  constituting  this  Leaebkal. 
court,  before  stated,  was  cited,  and  tlie  court  held,  that  the  stat-  — KlAy  114 
utes  of  Ed.  Ill,  giving  powers  to  the  sessions,  have  been  adopted  j^^^^.  id. 
as  a  part  of  our  common  law ;  and  Dana  C.  J.  said,  justjces  ' 
of  the  peace  have  thb  authority  given  them  in  their  commis- 
sions and  they  have  uniformly  exercised  it.  ' 

Art.  5.  Pledges  and  bail,  how  taken,  §  1.  ^f  an  officer  take  BmU  N  p,«i, 
insufficient  bail,  this  action  on  tlie  rnse  lios  as-ainst  him,  and  Towm  r. 
without  any  previous  scire  facias  against  the  hail  or  pledges  ;  i  ngr.Saund- 
and  very  slii^ht  cvidenro,  eivon  by  the  pit.  of  tlicir  insufficien-  ere. — 16 
cy,  will  be  sufficient  to  throw  the  proof  on  the  officer ;  "  for  M«m.R.8I7. 
the  sureties  are  known  to  him,  and  he  is  to  take  care  they  are 
sufBcient.**   No  person  conemed  in  executing  process  can  be 
bail,  LofTt  153,  as  sheriff's  officer  Stc. 

^  2.  By  the  32  H.  Vlil,  Ch.  10,  a  public  act  adopted  here,  4  Bbc.4«1^ 
the  sheriff  and  his  officers  must  let  to  bail  all  persons  in  their 
custody  "  on  any  writ,  bill,  or  warrant,  in  any  action  personal,  y_^\  i-Cro. 
or  by  cause  of  indictment  for  trespass,  upon  reasonable  sure-  lul.  862. 
ty  of  persons  having  sufiicitnit  within  their  counties,  to  keep 
their  days  ;"   (persons  in  on  execution,  outlawed,  surety  of  jq  ^oo 
the  peace,  and  committed  by  special  command  of  the  justices  caaeofBaw- 
excepted,)  and  each  officer  must  take  the  obligation  to  him- 
self  in  the  name  of  their  office,  and  on  condition  the  prisoner 
appear  at  the  return  day,  and  any  other  securiQr  is  void. 

§  3.  And  the  law  is  settled  that  the  officer  may  take  one,  ^.^.^ 
two,  or  more  sureties,  according  to  his  disc-n  tinn  ;  and  so  as  28y,  Villcw*. 
to  tiie  sura.    1st.  The  bond  must  be  to  tl  (  -lieiiff  liimself.  Ji^^'Jj''*^ 
2d.  By  the  name  of  his  office,    3d.  To  apjjcar  at  the  day.  cotio»f>.  * 
These  are  the  only  requisites  the  act  requires.    The  bond  is  Wale.— I  D. 
not  void  for  the  insufficiency  of  the  sureties.   It  is  substance,  ^  ^' 
but  our  statute  of  June  30,  1784,  adds  also,  to  abide  the  or- 
der and  judgment  of  the  court. 

%  4.  This  bail  bond,  which  is  taken  to  the  sheriff  and  his 
successor  in  office,  may  be  assigned  hy  tlic  sheriff  under  his 
hand  and  sea)  nf  office,  to  the  use  of  the  ])lt.,  to  be  sued  for 
by  him,  according  to  the  form  and  eli'ect  of  the  law  in  that 
case  provided  &c. 

$  5.  See  more  of  pledges  and  bailin  the  subsequent  parts  of  9  Mass.  R.  47 
this  chapter*  Ch.  150,  it  is  negligence  to  take  one  surety  as  i^ng  «.  bu-  ' 
bail  b  a  civil  action,  though  sick.  cb^  i&o^^* 
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Cs.  76.  The  taking  of  ball  is  regulMied  hy  temal  State  ftatatei  in 
Jtrt*  6.    nmdlj  cases,  as  m  audita  querela^  by  act  of  Majr  18,  1781, 

by  act  of  June  30,  1784,  in  civil  actions  in  courts.  By  act 
of  February  19,  1787,  on  the  writ,  Dc  Hamine  Rejdegumda, 

■  and  m  Withernjim,  by  act  of  March  8,  1804,  as  to  hail  in  ac* 
tions  before  justice^;.    All  these  art'^  and  laws,  respectiiig  iMil, 
materially  concern  ofiH  i  i  s  of  the  law. 
Art.  6.   Several  r(i:ifs, 
Jo?^*^       ^  1.  A  judicial  oliice  may  be  giamcd  lo  tvro  persons,  btit 
Pa^"*       il'one  of  them  dies,  it  shall  not  survive  unless  granted  also  to 
the  sarviver. 

1  Ld.  Riym.  ^  3.  Where  power  is  granted  to  a  petsoo  to  remove  ffon 
Btireum^iU-  ^  diacretioo,  he  need  not  assign  a  reason  for  the 

do^.  '  lemoval.  Office  at  pleasure  is  determined  by  another  choice. 
8<ra.eyi        §  3.  If  a  judgment  of  justices  be  confirmed  by  B.  R.,  no 

action  lies  ngdinst  them  or  the  officer,  2  Lid.  Raym.  900; 

1  Salk.  181  ;  and  if  a  conviction  be  so  confirmed  and  process 
The  Queen  r  "P<^  *^     action  wiU  lie  ogaiost  the  oihcer  lor  exe- 

Barncby.^"  CUtiilg  it. 

Bougl.  866y  ^          constable* s  cate.  This  was  trespass  and  false  impris- 

8ftm««l  V.  ounieiu  a^auibi  Payac,  a  constable,  and  two  others;  Hall,  one  of 

cited  i^t  c,  ^  <ie(b.,  charged  the  pit.  with  having  stolen  some  laces  from 

L.  801,  and  him,  which  he  said  were  in  the  pit's,  house.   A  josdce  grant* 

approved,  ed  a  search  warrant,  but  there  was  no  warrant  to  apprehend 

an  reaMiM.  rjr^^         ^^^^             ,  howerer,  the  constable, 

Payne,  Hall,  and  the  other  deft,  an  assistant,  arrested  the  pit. 
and  detained  liim,  but  on  esamioation  he  was  discharged.  In 

this  case  :  1.  The  general  rule  was  reco2;nised,  that  is,  "  if  a 
felony  has  been  actually  committed,  any  man  npon  reasonable 
probable  grounds  of  suspicion,  may  justify  apprehending  the 
suspected  person  to  carry  him  beforo  a  magisu  ate  :  but  that 
if  no  felony  has  been  committed,  the  apprehensiott  of  a  person 
suspected  cannot  be  justiGed  by  any  body.*'  2.  This  rtde  was 
deemed  too  narrow  and  as  inoonTonient :  3,  Tberslbre  held, 
that  on  reasonable  suspicion  the  party  making  die  charge  only 
should  be  liable,  if  no  felony  committed,  and  not  the  constable 
or  peace  officer  making  the  arrest  and  without  a  wanantj  the 
officer  does  his  duty  in  carrying  the*  person  before  a  proper 
magistrate  :  4.  Held,  the  constable  and  bis  assistant  were  not 
Uable.  The  reporter  thought  nono  of  the  authorities  came  up 
to  tliis  case,  and  thercicre  considered  it  a  new  decision.  On  the 
new  trial  a  verdict  xvas  found  agamst  Hall,  and  for  the  consta- 
ble and  his  assistant.  If  this  case  be  law,  it  settles  the  long 
agitaietl  poiiu,  uud  proveb  a  peace  officer  may  arrest  on  a  rea- 
smble  su^Mcioo  of  felony  without  a  warrant,  though  no  felony 
has  been  committed.  See  IMton  «•  FIdier  %  eee  Arrest  and 
Serfmg  Writs. 
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^  6.  A  toll-gate  keeper  may  be  sued  out  of  the  coauiy,  ui   Ch.  75» 
^esp'dbs  at  commoQ  law,  and  for  illegally  stopping  a  traveller   Art.  6. 
tt  the  toU-gnte  to  ooUect  toD  &om  oat  not  fiaUe  to  pay  it  v.^n^'^^ 
lo  this  ciw  the  itatiiie  the  deft,  leiid  under  fotpectiog  a  tax        ^  ^J'> 
hy  toUr  did  not  iber  tbe  conmioo  law  m  this  respect,  the  tran*  suitmi."^* 
flitory  nature  of  the  actioiit  thoy|^  another  atatate  as  to  re-* 
pairiog  bq;hwajB  did ;  bo  the  two  ataiotas  were  not  io  pari 
materia, 

§  6.  In  the  case  of  n  public  officer,  as  a  sheriff,  a  depnty  3  Johns.  B. 
sheriff,  a  justice  of  ttic  fjeiK  c,  constable,  &c.  it  is  sufiicient  to  Ju'j,J*r**^** 
prove  be  acted  as  a  ouMic  oflic  i  r,  wiiliout  producing  liis  ap-  4  D.  <iE. 
poHUment,  as  the  law  pruad  Jacie  presumes  he  acts  uuder  it 
eveo  in  a  case  of  tnurder. 

f  7.  And  aela  of  officera  iKt  fitt^  who  come  into  odfioe  by  t  ^Ium*  b. 
coloor  of  titie»  are  vafid,  as  it  coDoems  the  poblio  end  third  p^^f;^ 
penoiiB  who  htve  an  inlereat  in  his  acts ;  a  mere  ministenal  colte  ' 
officer  has  no  right  to  dedde  on  the  acts  of  such  officer  dt 
facto,  or  adjadge  them  to  be  null. 

^  8.  There  mnst  be  judgment  of  ouster  from  an  oflice,  |  st™.  58^ 
when  the  party  1*4  found  duly  electof],  but  not  -^worn  ;  so  where  95^X097. 
the  sweariog  is  defective  ;  btit  no  i(jtl;^nieiii  of  ouster  can  be, 
where  the  deft,  confesses  a  nsurpuiijn  lor  a  part  of  the  time  only. 

9.  Tiw  imprisonment  and  e»capt  oj  ike  skeriff  himself .  Aca.  6  Jolinf.  R. 
SO.  en  ajudgment  against  him  was  delivered  to  tbe  coroner,  be  I^J^'^JSb*" 
aireatod  the  sheriff  and  delivered  him  in  the  goal,  to  the  cos-  c!^  179,  T 
todjr  of  tbe  coder  ihertff  and  gader,  and  he  immedietely  after  20,  s.  10  — 
set  the  sheriff  at  large.    Held,  the  coroner  was  liable  for  an 
escape  :  and  3«  The  aberiff  in  New  York  is  privileged 
from  nrre^  and  imprisontnent  for  debt,  and  when  arrested,  the 
coroner  must  make  his  own  house  the  gaol  for  the  purpose  of 
keeping  htm  in  custody,  this  being  a  casus  omUiUs  ia  the 
statute  book,  and  tiie  coroner  is  left  to  the  rule  of  the  common 
law,  by  which  the  sberiii'  might  make  his  own  house,  or  an/ 
other  place  a  prison.  ^ 

^  10.  If  a  cieditor  have  sufficient  seeuritf  tor  hk  debt  fiom  1 
Ids  debtor,  and  after  knowing  of  an  escape,  relinquishes  it  and  jurolu^ 
enes  the  sheriff  Ibr  the  escape,  he  majr  avail  himself  of  this  AuM.  ' 
circnmslance  in  mitigation  of  damages:  3.  Where  the  jury  in 
such  a  case  found  nominal  dsmges  the  court  refused  a  new  trial. 

^  11.  It  has  been  held  also,  in  New  York,  that  an  under-  6  Johns.  B. 
sheriff  may  depute  a  person  to  serve  a  writ,  or  to  do  a  partic- 
ular  act,  may  constitute  a  servant  or  baiiifi'  ibr  such  purpose  i  rilllfe  at. 
see  a.  10,  s.  2. 

12.  Held,  an  action  for  false  imprisonment  does  not  lie  J/^"^.** 
against  the  sheriff  who  refuses  to  discharge  a  prisoner  till  his  consifllT* 
ms  are  paid,  whiefa  prisoner  withb  the  fiberties  has  obtained  aiid  m.  ' 
4L  injisrssdeaf,  but  continues  Toluntarily  within  the  limits. 
VOL.  tn.  10> 
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Cu.  75.       ^13.  A  bliei  tu  ought  not  to  uiakc  a  reluia  oi  u  wiu  uUer 
Art,  6.    oat  of  office,  but  oughl  to  ddifor  Itto  llio  new  aheiiff  widi  tlio 
v^^"^^^  aMigDmoDt  of  the  primer  comioitiod  by  it,  io  thai  the  bow 
Bicbunf^      sbenff  may  return  it  with  Ua  emloiaedMDt  of  diaoham  oai 
taking  bail  4  Eut  ^04. 

^  14*  la  many  casea  aetMoa  lay  agaioat  officers  on  paitioif 
lar  statntear  eojoiniog  upon  them  the  faitliful  performance  of 
their  respective  duties  on  penalties,  fines,  and  forfeitures  fixed 
by  law,  or  Iv.i'i  somewhat  discretional  v  with  the  court,  and  the 
action  on  the  case  or  the  aciioa  ot  debt,  hes  as  the  case  may 
be.  These  actions,  founded  on  a  g;reat  variety  of  statutes,  are 
too,  uumei'ous  to  he  attended  to  particularly  ai  ihh»  place,  and 
one  principle  mn  through  them  aU ;  the  actioo  moat  be  growid* 
ed  on  tbe  atatute  and  broa|(bt  anbatantiaUy  iridun  the  voida 
of  it.  Each  atatnte  deaenbea  the  otfence  or  omiarion,  and 
annexea  the  sum  or  thing  tbe  officer  is  to  be  aued  lar ;  hence, 
in  each  case  it  is  <mYf  to  frame  tbe  action  on  the  particofar 
statute.  These  statutes  arc  often  made  and  passed  as  cases 
arise,  without  much  regard  to  tbe  aettled  priociplea  of  aetiooa 
at  common  law. 

^  15.  All  these  actions  for  statute  penalties  are  civil  actions, 
S8ti«.9M.    and  to  ]jQ  treated  as  such  in  al)  the  various  parts  oi  pleadings. 

Wherever  an  officer  is  to  swear,  the  officer  must  he  present 
and  ameot* 

3  wiis.  14^     An  actioo  liea  agaioat  a  coatomhouae-offlcer  fiir  making  a 
Pool kaT.     wraogful  aeizore  of  goods ;  he  muat  at  hia  peril  aeo  that  he 
have  a  right  to  aeiae,  and  tbia  actioo  on  the  oaae  or  trover  liea. 
i^'if  ^       An  attorney  of  the  court  is  an  officer  of  it,  and  thb 

y^ij^^^  action  on  the  case  lies  aff  unst  Inm  for  not  char2:mg  one  m 
execution  at  his  client's  suit,  accordinc;  to  a  rule  of  court, 
though  it  might  be  rather  want  of  judgment  than  negligence. 
The  judgment  against  the  debtor  not  properly  charged  by  the 
attorney  was  X5322.  135.  2d,  ad  damnum  against  the  attor- 
ney waa  £3500,  but  the  verdict  against  him  was  X500 ;  there 
waa  aome  evidence  thai  the  debtor  waa  not  wholly  ioao]?ent» 
and  on  a  aeoood  trial  tbe  coort  directed  the  jury  that  thb  ae^ 
lioD  was  one  that  aounda  merely  in  damages ;  hence  the  joiy 
may  find  what  damagea  they  please.  In  this  case  the  rule 
waa  ao  worded  that  one  or  two  able  judges  had  understood  it 
aa  Palmer  did.  In  the  first  trial  Lord  Camden  directed  the 
jury  Uiat  they  must  find  the  whole  debt  £3000  nprnin?t  the 
attorney,  but  on  the  second  trial  the  kw  was  held  to  be  as 
above. 

2 Hale's F.C.  ^17.  According  to  Lord  lialc  no  action  lies  against  a  con- 
ataUe  for  breaking  doors,  especially  of  inns,  taverns,  and  ale- 
hooaea,  to  suppresa  diaorderiy  diinking  or  Boiae  theretn  at  an 
mieaaoDaUe  time  of  night. 
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Art.  7.  Cases  in  Massachusetts.  §  1.  We  have  as  yet  Ch.  75. 
but  n  low  j'oi  inal  decisions  preserved  in  regard  to  actions  of  Art,  7. 
this  kind  a^amst  olficcrs ;  but  from  the  first  settlement  of  -u#ri,j-^f 
th»  eocmiij  wa  htte  franied  our  suits  agaiost  them,  for  mal- 
fmniee  woA  nusfeaaance,  negligence,  and  torti,  according  to 
Ihc  EagHsh  prceedcoli.  The  ttltM  dedantkiiii  b  die  fol- 
loffiqg  eiM  hanrc  been  conatdcred  as  evidence  of  the  laWy  tt 
ftr  IB  tbejr  go  on  this  subject,  as  a  decl  ii  ation  in  an  ftcdoa  on 
the  case  against  a  sberiflf  (or  the  neglect  of  his  deputy  in  not 
snrvmg  an  execution  ;  so  against  the  sheriff  for  his  deputy's 
false  return  on  execution  ;  so  against  thf*  sheriff  for  his  de- 
puty's releasing  goods  attached  ;  so  against  the  sheriff  for  his 
deputy's  neelect  in  not  arresting  the  debtor  ;  %n  against  the 
shefi^  for  uoi  payu)^  money  received  on  execution  ;  for  not 
eseeiiliiig  meaoe  procesa,  end  a  &lte  letum ;  so  against  the 
AmnMki  M  retuniiig  e  wric  oo  inesiie  pmeei )  eo  agaioat  ft 
depDtjr  Aefi6(  being  a  partf  to  a  writ  dfiiected  lo  a  oofoner, 
becaoie  the  deputy  aemd  il*  S«cb  caiea  tead  to  shew  how 
the  kw  was  undeMlod* 

^  2.  So  this  nction  on  the  case  was  brought       Joeeph  Mn^^.T.KKPx, 
Trask  against  the  sheriff,  for  sMfferin'?  a  debtor  in  sraol  on  IS^^/frMk 
mesne  process  to  break  gaol  and  t  scape  on  tlie  act  of  Fob. 
21,  1785.    The  gaol  being  foiitid  m sufficient  by  a  conimitiLe 
of  the  Sessions,  the  p\u  recovered,  and  liie  county  paid  and 
indemnified  the  !>heriff. 

f  3.  In  this  case  the  court  decided,  that  tre^st  m  ei  \  Mass.  r. 
MMf  Jiea  flSiBMa  the  iberiff  ibr  the  act  of  his  deputy,  as  for  ^2^> 
braahiDg  asd  eMmg  the  pit's,  vessel  and  taldng  away  her  3  uen  '£'2! 
cargo,  and  converting  the  same  to  iiis  own  use.  The  deft.,  the  127, 135, 
dieinffi  pleaded  not  guilty,  and  made  a  special  statement,  he  had  * 
never  recognised  his  deputy's  acts  ;  and  held  further,  that  the  oawiieyltat 
judrrment  in  this  case  against  the  sheriff  will  not  hp  concloiKre  admrs.,  and 
in  his  action  against  his  deputy,  ns  he  is  no  parly  to  this  ac- 
tion,  and  this  notion  of  tresjiass  was  supported  by  a  cnso.  in  Hord.— 
Douglas,  in  vvIih  !i  an  action  of  trespass,  n*  et  armis^  was  main- 
taincd  against  the  sheriff  for  the  act  of  his  deputy  ;  Sewall  J.  Kern/^-^?^' 
ohservedy  the  dieriff  hBpfiediy  oomnMods  die  act,  and  hi  free-  JohnkB.a^ 
pass  aU  afe  principals,  hot  so  far  as  actually  parties.  ^ 

^  4.  This  was  an  eetioa  on  the  ease,  egainst  Avery,  a  jus-  Mu9,A9ga^ 
lice  of  the  peace,  for  miscoodflCt  in  ofJice,  in  a  suit  one  A  J'*^;^^^^^ 
had  hrooght  against  Oooch.  Verdict  for  the  ph.,  and  $60  j.  ~ 
damages.  The  judges  thought,  that  if  Avery  had  raiscon- 
dnc!«H,  this  action  was  not  t!m  proper  rcfnedy,  but  that  he 
should  have  bppn  inipoaclied  for  rnal'-ondi'.rt  in  his  office.  If 
by  the  gross  misconduct  of  a  justice  in  a  process  before  him, 
evidently  corrupt,  malicious,  and  partial,  a  party  sustains  dam- 
ages, it  is  difficult  to  discern  why  an  aclion  should  not  lie 
against  him.    For  an  imptackment  and  rmovalfrom  office,  is 
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Cb.  75*  BO  reparattOD  to  the  injured  jwrtf.   Aod  in  (ht  case  tbive  of 
7.    YoQog  and  Pitts,  the  court  thought  an  aetkiD  might  possibly 
]ie»  if  tiia  malice  \m  wtrj  groai  and  injarioaa  $  ud  so  it  lies 
againit  a  justice  if  ha  wuHcMulp  gmnfa  waira«|  S  D.  k 

E.  225  ;  and  Ch.  68,  a.  3* 
Nnv  ifMO        ^  ^*  '^^'^        *°  action  against  Bagley,  a  depviy  shcrif, 
J^^yp  '     [oT  t^k'm^  exorbitant  fees,  Feb.  1798,  A  sued  Parley,  and 
fia^ey,  den.  Bagley,  who  lived  in  Newburyport,  served  the  writ  on  Perley, 

jj^.gjj  i„  Box  ford,  about  ihirteen  miles  from  Bagley's 
house,  and  returnable  to  Ipswich  court,  held  about  10  miles 
from  Perley's  house.    Bagley  charged  his  fees  generally  $2, 
'  not  saying  how  niiiob  for     seifioe  or  for  bk  ttmL 

Hm  court  hold  diat  the  offiotr  ooald  chaise  trml  oatf  fiom 
Pcflay's  hooae  to  the  court  hy  dM  fee  bill  of  Fcb.ia»  ITPC^ 
and  30  cents  for  the  service.  But  as  Perley  vuBt  to  Bagleyy 
and  ffoiumiarUy  paid  $2  for  any  thing  that  appeared ;  and 
there  wns  no  evidence  the  officer  made  out  any  account,  and 
demanded  $2  ;  ihv  court  further  held,  here  was  no  vnlaw- 
ful  demand inrr  and  receiving  within  the  meaning  of  the  act. 
Judfiiisent  for  tlic  deft. 

x\.  IS.  ill  the  iriul  it  was  not  noticed  the  oilicer  had  indors- 
ed or  charged  $2  on  the  writ,  before  be  was  paid.  Quaere,  if 
this  (bad  it  been  Mliccd)  waa  not  an  aeccaat  and  demanding. 
Was  debt  for  the  penalty  of  $SOf  and  the  droumHance  of  ha 
bebg  a.  penal  action  was  noticed  as  a  reason  for  a  strict  eon* 
siruction  of  the  law. 
Mass.  Euei,     ^  ^*  JVominal  damagei*   The  pit.  had  judgment  in  tliis 
Nov.  1802,    county  against  one  Greenouirh,  and  sent  his  execution  to  the 
Gomhvin       dcft.,  sheriff  of  York,  and  there  was  a  return  on  it  purporting 
fberiff,  S.J.  to  be  made  and  signed  by  "  Icliabod  Goodwin,  sheriff."  Pit. 
CMTtr— See   brought  a  new  action,  and  sent  the  writ  to  the  sheriff,  who 
■ft  ^rote  to  the  pit's,  attorney,  saying  he  had  sent  the  writ  to  his 

deputy.  P^of  that  the  daft.  Goodwin,  wiwe  this  letter  was 
eaUed  for ;  or  proof  of  las  handwrhing.  The  ph.  prodoeed 
the  said  retun ;  and  as  this  was  a  precept  directed  to  an 
olBoer,  ind  purportug  to  be  rammed  1^  him,  his  aigpature  was 
pesuraed,  unless  the  ecetrary  was  shewn.  This,  on  conpeff^ 
lion  of  handwriting,  proved  the  letter.  The  deft,  was  admit- 
ted to  prove  that  Grcenouch  was  insolvent,  and  not  worth  <J20, 
in  the  opinion  of  those  acquainted  with  his  affairs ;  and  that 
the  pit.  had  kept  his  note  against  G.,  and  so  entitled  only  to 
nominal  damageSf  one  cent ;  but  as  the  deputy  did  not  return 
the  writ,  the  court  allowed  the  pit,  to  recover  ^3  damages,  th^ 
price  of  the  writ  m  pnclieey  and  foil  costs. 
M^  i2^784.  ^'  StaMm  tn  Mmtukunttt,  power       of  sheriff. 

Sect  1,  Pro- 

viMSlawitviNd.-MMitfr'k  powa^lM.  SMMIwelMyot,  Ch.M,Mk 
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^  1.  By  this  act  the  sherifT  of  each  county  in  the  state,  Cit  76. 
bns  power,  an^  it  is  his  duty,  and  the  duly  of  each  of  his  de-  Art.  8. 
puties,  to  serve,  within  his  county,  *'  all  writs  and  precepts  to  ^^y^^ 
hira  or  them  directed  and  conmuited,  issued  from  good  and 
lawful  authority."  Tiie  »heiili  lu  his  county  has  "  the  custody, 
rule  tnd  charge  of  the  gaol  or  gadstlievain,  and  of  «U  priscnh 
en^  tharaO)  and  moft  ketp  jbe  ttowy  penoiwlly,  or  by  ins 
deputy, /ir  ffftoM  Ae  it  anmeni&lc.  And  each  sheriff  must 
give  aecnri^  ht  die  faithful  peilbiiiiaiice  of  the  duties  of  his 
office,  ''and  to  answer  tlte  mmfeatant9$  and  misfeasances q{  all 
bis  deputies.''  This  section  settles  the  powers,  duties,  and  res- 
ponsibility of  thp  =herifr ;  as  well  as  the  powers  and  duties  of  his 
deputies,  h  does  not  say  he  shall  answer  for  their  neglects, 
except  Jie  is  answerable  generally  for  a  deputy  in  keeping  a 
gaol ;  hence  the  sheriil'  is  answerable,  and  he  alone,  for  his 
deputies'  neglects  in  serving  process  &c.  only  at  common  law  j 
end  dwt  w  k  aU  eases  of  neglects  bj  tbein*  1  Salk.  16  $  3 
Esp.  378. 

The  8d.  seet.  fwotides  dial,  if  any  sheriff;  or  bk  depntf , 
shall  taureasonsbly  negleel  or  relbse  to  pay  to  aoy  person  any 
iBMMes  received  by  him  upon  executiOD  to  the  nse  of  such 

person,  upon  demand  thereof  being  made,  he  shall  forfeit 
i\nd  pay  to  such  person  Jive  times  (he  hnrful  interest  of  such 
money,  so  long  as  he  shall  so  unreasonably  detain  the  same 
after  such  demand  is  made."  By  this  clause,  this  aciioii  of 
the  case  may  be  against  the  deputy  if  he  retain  ihe  mouey, 
and  so  several  actions  have  been  brought  and  supported. 

The  4di  sect,  enacts,  that  when  a  sheriff  is  removed  from 
office,  he  and  h»  depatiea  ^  have  power  to  execute  all  soch 
preoepcs  as  may  be  in  their  hands  at  die  lime  of  their  re- 

IDOVV* 

§  2-  This  act  provides  "that  eveiy  coroner  within  theeoon-  ^^'^ 
ty  for  which  he  is  appointed,  shall  serve  all  writs  and  precepts,  Omoww'/^ 
when  the  sheriff  or  either  of  his  deputies  shall  be  a  party  to  the  power  — Se« 
same."    Being  party  here  has  ever  been  construed  having 
interest  individually,  or  as  a  jtiomber  of  any  corporation,  in  y^^g!^ 
ail)  action,  suit,  or  process,  as  lu  laying  out  ways,  &c.  And 
though  every  coroner  is  mentioned,  yet  the  common  law  will 
except  a  eoroner  so  interestedy  and  the  practice  is  to  direct 
the  firooeas  to  any  coroner  in  the  eoon^,  ezoepting  one  or 
mm-e  so  interested,  named,  or  deBcribed. 

An  officer  may  amend  his  mam  of  an  original  writ,  thoogh  n  Masf.it 
above  6  yeai^  have  closed*  '  4i4k 

A  coroner  has  no  power  to  make  a  deputy :  by  the  pro- 
vince  law  of  1726  he  had  tliis  pawer,  and  bv  the  province  act 
of  1739,  it  was  limited  to  appoiniiiiLi;  a  deputy  "for  a  particu- 
lar necessary  occasion."   Though  this  last  provision  was  not 
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Ch.  75.  expressly  repealed  in  the  late  revistoo  of  the  laws,  it  has  not 
Jlri.  8.    been  practised  upon  since  the  revised  act  was  passed  in  1784. 

^  •>•  Hy  the  province  act  of  17S6,  the  coroner  as  well  as 
the  bheriii,  Ibifeited  treble  lawful  interest  on  monies  received 
00  executions,  and  not  paid  to  the  creditor  after  demand. 

in  regard  Id  sbsnflbi 

btft  not  as  to  eonxMiBi  nd  it  «iay  be  «  qfueMMm  if  an  action 
OD  Ae  caaa  lias  againat  a  Moaar  now,  tm  tfaii  daoM,  for  dda 

treble  interest, 

J^au  act,       ^  4.  ^tbia  aotof  1793,  it  ia  piVfided,  that  wh«)  the  sheriff's 

*  office  is  any  way  vacant,  in  anv  cotint^^',  tlie  pf  vprn!  roroners 
thereof  arc  empowered  "lo  cvecute  anri  return  all  wrlrs  ami  pre- 
cepts, which  are  hv  law  appointed  to  be  execuu  tl  atid  retiirned 
by  the  sheriff,"  until  another  be  nppoinlod  and  qualified,  and  rJie 
coroner  notified  thereof,  by  the  one  so  appointed  and  qualiried. 
This  act  provides,  that  on  the  death  of  any  sheriff,  bis  gaoler 
ahaltoontiaiie  la  Uaotfee of  gaoler, aod  lettui  aiid  hitfe tho 
eiistody,  rule,  and  charge  of  the  gaol,  under  such  aherlff,  and 
of  all  prbooers  m  siacb  ^ol,  imlil  aoolher  dieriff  shall  be  ap- 
pointod  sod  qoalified,  or  till  tfae  ywenior  with  adrire  of  coun* 
cil  remove  stich  gaoler^  nd  appoint  another."  That  the 
defaults  or  misfensances  in  office  of  any  E^aol<°r,  or  deputy 
sheriff,  after  ilie  dcnth  or  resic^iiation  of  any  sheriff  by  ^Tlinm  he 
was  appointed,  shall  ho  adjudged  a  breach  of  the  roniHiion  of 
the  bond  given  by  such  sheriff."  But  this  act  is  not  to  affect 
any  surety  who  signed  such  bond  before  this  act  was  passed. 

MaM.  Ml,  ^  5.  Several  acts  giving  sheriffs  &cc.  power  in  particular 
eases,  as  in  regard  to  aid,  ways,  flowing  lands,  lie*  m  brought 
into  view  and  stated  noder  tlKMo  btida. 

1 1>.  k  E.  But  it  has  been  dedded  that  a  »\upennm  tnalDM  Bovacanw 
in  an  office.  It  only  impedea  the  enjoyment  of  any  benait 
from  it. 

llaM.act,  K  (}  f5v  thi>  act  cverv  sheriff,  coroner,  or  other  officer 
caccaUoo  tct  authorized  to  serve  execuiioiis,  who  "  shall  at  the  same  time 
off.  have  several  executions,  wherein  the  creditor  in  one  execution 

*"*'5*?*''    is  debtor  in  the  other,  in  such  case,  any  such  officer  is 
attorney  has  empowered  and  directed  to  cause  one  execution  to  answer 
Ua  eoMs  ao-  aod  satisfy  tbe  other,  so  far  as  the  same  will  extend.'*  But 
iieD,'ilM^  this  act  does  not  extend  to  a  ease  in  whieb  »tfae  ci«dftor  in 
una.       one  oxeootioo  is  not  in  tbe  same  oapaei^  and  irast,  debtor  hi 
the  other,"  Nor  does  dds  net    Aei  or  disohaifa  tbe  lieii 
which  any  attorney  has,  or  may  ha?e  upon  any  jodgpnaiita  or 
executions  for  his  fees  and  disbuneaients  f  "  nor  to  affect 
the  rights  of  any  person  to  whom,  or  for  whose  benefit  the 
same  judgments,  or  executions,  or  the  on«^inal  cause  of  action 
thereof,  may  have  been  assigned  bond  fide,  and  without  fraud." 

There  was  a  provincial  act  for  setting  off  cross  executions, 
practised  upon  till  the  above  act  was  passed. 
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^  7.    Service  of  trnV*,   attachments   Sfc.y   ly   ojicert*   Ch.  76. 
This  was  ao  action  on  the  case  against  the  sheriff,  for    Art.  8. 
the  default  of  hk  depuiy  in  not  attfteblng  property.    And  K,y^\^su 
ike  oeurt  beld«  1ft.  Tntt  if  the  pit.  endorse  on  the  writ,  di-  see  ch.  im. 
rectiog  the  officer  to  ettaoh  sufficient  proper^,  or  hold  to  bail,  "^^^^^^^^^^ 
he  may  do  either ;  yet  if  the  ph.,  notwithttaadbg  this  direc-  p.  Hosmer ; 
tion,  on  delivery  of  the  writ  to  the  officer,  gives  verbal  o^der^^  Attnchawnli 
to  bim  to  attach  certain  specified  property,  he  is  bound  to 
do  it. 

2d.  The  creditor  is  not  bouuU  to  go  with  the  oilicer,  making  see  Statutei 
the  attachment ;  but  if  he  direct  goods  to  be  attached  not  in  of  Maine,  eh. 
the  debtor's  posaessioo,  or  about  which  there  is  a  dispute,  the  ^^^""^H* 
creditor  must  give  the  officer  an  indemnity.  tackneatt  h 

Sd.  The  sheriff  is  bound  civiliter  for  the  malfeasance  or  non- 
featance  of  his  deputy,  in  the  duties  enjoined  on  him  by  law, 

but  not  for  the  breach  of  the  deputy's  roniract  made  with  the 
pit.,  to  do  wiiat,  by  law,  he  is  obliged  to  do.    In  this  case  the 

ph.  sjiecificd  the  dclYs.  property  as  being  his  e;oods  in  his 
store,  aud  ius  iuruiture  iii  iiis  iiuuse.    Ajid  tiie  court  iield,  tliul 

this  was  a  sufficient  description,  and  fiulher  no  indemnity  was 
asked  for. 

And  to  consthuttf  an  attachment  the  officer  must  have  actu-  6  Mass.  n. 
al  possession  of  the  goods :  and  a  second  writ  attaches,  only 

where  the  officer  retains  possesion  on  the  first. 

5  8.  Expenses  of  things  attached  by  officers.     In  an  action 
against  Needham,  the  officer  attached  a  horse  of  his,  worth  S.  J.  Cowl/ 
1^150,  and  his  vessel,  and  was  allowed  by  the  court  ^100  for  JJ^j^JJJ 
keeping  the  horse  one  year,  while  he  was  attached ;  also  the  case, 
expenses  of  keepmg  the  vessel.   If  one  be  seised  but  for  an 
an  instant  he  hu  no  attachable  interest ;  13  Mass.  R.  61, 57, 

^  9.  In  this  case  it  was  dedded  that  a  constable  cannot  5  Mass.  R. 
serve  a  writ  in  a  real  action,  in  any  case  }  that  the  power  giv-  3><^>  Oni'y  r. 
en  to  hitn  by  str^ttite,  to  serve  writs  and  executions,  where  the  MBy,4ip.2«». 
daniaec-s  or  clt  bt  do  not  exceed  $70,  extends  only  to  person- 
al actions.     See  6  Mass.  R.  399,  Hart  v.  Hutchins,  same. 

Further  that  the  implements  of  husbandry,  used  in  tillage, 
are  not  exempt  from  attachments  or  executions  oo  the  stat- 
ute of  1805,  c.  100,  exeinping  the  debtor's  tools  &c*  firom 
attachment  for  his  debts,  Ibr  clearly  the  oxen  tec.  are  not 
withm  the  description  $  nor  are  a  printer^s  best  types ;  13 
Mass.  R.  82. 

"5  10.  Th]9.  was  an  action  on  the  case  against  tlie  deft.,  a  6  Nfa>s.  R. 
deputy-siierifl  of  Sutt'olk,  iVu  a  false  return  of  n  writ  f)l  cxc-  ^■'^2,  Pierce ». 
cution.    A  niid  li  were  partners  m  trade,  ana  the  partnerslup 
being  insolv  ent,  the  partnership  effects  were  attached  by  the 
deft,  at  the  suit  of  a  creditor  of  the  partnership,  March  28, 
180^.    Afterwards,  the  fame  day,  die  deft,  agam  attached 
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Cb.  76«  tfaeeametlfectiattlie  Mitof  Sbe6kliroii,efedi^ 
Ubt«  8.   aod  tlie  same  day,  still  later,  the  deft,  ittuched  the  nine  ef-' 
^^y^j  feets  at  the  pit's,  suit,  brongllt  aguntt  the  partnership  for  a 
putnerahip  debt*   Judgments  were  recovered  in  these  suits, 

and  executions  issued  within  thirty  days  thereafter.  On  the 
execution  in  the  first  action  tliese  effects  were  regularly  seized 
and  sold,  and  out  of  the  proceeds  that  execution  was  satisfied. 
But  a  balance  remained  in  the  defl's.  hands,  claimed  by  S. 
k  F.,  and  by  the  pit.,  not  enough  to  pay  botli  their  execu- 
tions. Held,  the  pit.  was  entitled  to  it,  and  not  S.  F., 
tat  the  pH.  was  a  partnenblp  creditor,  and  they  not,  and  the 
eflfects  were  partnerahip  eflbets,  aod  first  liable  to  partnenhip 
debts.  How  far  the  officer  is  bound  to  attach  or  noty  16  Maas. 
R.  133. 

r>  ^T  i^s  R.'       ^  11.  In  this  case  it  was  decided  that  where  judgmmt  is 
^^DavU  V.  rendered  by  consent  in  one  county,  as  of  a  prior  term  in  an- 
other county,  property  attached  in  the  action  is  holden  only 
thirty  days  after  such  prior  term;  that  being  the  proper  date 
of  tlie  judgment. 

6HMS.B.        It  was  held,  iliat  U  dn  execution  be  returnable  to  the  next 
wTT*^  "  court,  the  officer  cannot  begm  to  execute  it  after  the  court  is 
9,  wri(ftt     opened  on  the  return  day,  and  b  adjourned  to  tb?  next  day } 
but  if  he  have  becun  before  the  adjournment,  he  nuty  com- 
plete the  service  afterwards,  and  retain  the  writ  for  the  pur* 

E>sc.  The  point  was  setded,  an  action  of  the  case  in  trover, 
y  this  case  it  appears  that  when  an  action  is  retumahic  to 
court  on  a  certain  day,  "  it  may  he  exerutfH  nt  nny  time  on 
that  (lay,  wliile  the  court  is  sitting.''  but  not  after  the  court  is 
adjourued  to  the  next  day,  and  the  officer  must  return  it  while 
the  court  is  sitting  that  day.  **  But  if  the  officer  has  bej^un 
to  execute  the  execution  at  any  inue  before  it  is  returnable, 
he  may  complete  the  service  aixer  it  is  returnable,  and  retain 
the  execution  to  endorse  the  service  thereon,  the  whole  of 
which  shall  have  relation  to  the  tone  when  it  oonuneuced.^ 
And  as  the  deft,  paid  the  pit's,  debt  out  of  tiie  sales,  this  was 
proper  to  be  considered  in  mitigation  of  damages. 
7  Mass.  R.  §  12.  "  This  was  an  action  of  the  case  against"  tiie  deft,, 
123,  Bond  c.  for  the  negligence  and  misfeasance  of  W.  Caldwell,  liis  depu- 
Ward,»ber-  jj, .  which  these  material  jmints  were  stnTr  d  by  the  court 
to  be  law.  1st.  If  the  oiiicer  has  reaami  lo  doubt  if  t)?«? 
goods  be  tbe  debtor's  property,  he  may  iubist  on  the  creditor  s 
shewing  ihem  to  him,  also  on  indemnity. 

2d.  But  if  making  no  such  claim»  the  officer  go  on  to  exe« 
oote  Ids  precept  as  well  as  he  can,  he  is  answorable  for  not 
attadnng  the  debtor's  goods  when  in  his  power,  if  by  Ua 
neglect  the  creditor  is  injured, 
dd.  If  the  goods  of  a  stranger  are  in  the  posseaaion  of  the 
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<3ebtor,  and  so  mixed  with  his,  that  the  oflirer,  on  dae  inquiry,   Ctt.  76. 
cannot  distine;uish  them,  the  owner  can  uiainiam  no  action    *drt,  S. 
a^uinst  the  officer  for  taking  them,  until  notice  and  demand  of  s.^'v-^/ 
his  goodv&nd  a  refosal  or  delay 'of  the  officer  to  re-deliFer 
tbem. 

4th.  Goods  which  cannot  bo  returned  in  the  same  plight, 
as  bides  in  vats  for  tanning,  arc  not  liable  to  attachment. 

r?Th.  "  Where  :i  fleputy  mulcrtakos  nny  business  not  rr<!nlt- 
inj;  trom  the  duties  of  his  oftice,  the  slientF  is  not  responsibie; 
for  in  tliis  respect  lie  is  not  llie  deputy  of  the  slu  rin*.  If  the 
deputy  neglect  to  attach  property  not  attachable  kc,  the  sher- 
iff is  not  liahle :  the  deputy  was  not  hound  to  take  a  lease  of 
the  Vats  from  the  dehtor,  nor  would  this  be  any  authority  from 
the  sheriff,  but  from  the  debtor  only.  Hay  in  a  bam  may  be 
attached  on  mesne  process  and  removed. 

^  13.  In  Bond  p.  Ward,  the  C.  J.  cited  a  case,  where  the  n  Mnss.  R, 
deft,  in  -m  action  recovered  judsment,  who<5e  sronds  attnched  '^"*» 
had  been  reiutnod  to  him,  "and  he  was  allowed  to  maintain  p,.(i'(.^p 
trover  aganisl  llie  pU.  in  the  former  action,  and  recover  the  r.iiice.— 
damages  sustained  by  the  temporary  loss  of  the  goods  attach- 
ed  according  to  the  injury  he  had  suflbred  by  that  loss."  But 
the  sheriff  is  answerable  for  bis  deputy's  neglect  to  none  but  fiMtingtoa^. 
ID  the  pit.  or  deft,  in  the  action.    0  Mass.  R.  351.  Ward. 

If  an  officer  attach  gpods  and  deliver  tbem  to  A,  to  keep  on 
his  receipt,  he  is  answerable  to  tlie  ofilrer,  lhoti2;!j  the  debtor 
tnkc  thr  poor  debtor's  oath  ;  the  goods  were  demanded  with- 
in liie  oO  days.    14  Mass.  R.  155. 

^  14.  The  sheriii'  may  take  security  from  his  deputy  to  TMa.vs.R. 
pay  over  one  fourth  part  of  all  fees,  which  he  as  such  deputy 
shall  receive,  according  to  the  fee  bill  of  February  13,  1796. 
By  this  act  twenty^five  per  cent,  on  all  fees  was  intended,  and 
more  than  this  the  sheriff  cannot  exact  of  his  deputy. 

§  15.  Ifi  this  action  it  was  decided  that  an  officer  wlio  has  tMs^p  n  .^t, 
an  execution  u^ninst  one  may  lawfully  enter,  and  it  is  his  du-  Penballow  v. 
ty  to  do  it,  the  debtor's  close,  and  seize  his  personal  property  ' 
to  satisfy  tbe  execution  against  him  ;  and  "  corn  or  other  pro- 
duct of  the  soil,  raised  annually  b)  labor  and  cultivation,  is 
personal  estate  %  and  would  go  to  the  executor,  and  not  to  tbe 
heir,  on  the  decease  of  the  |)roprietor  ;  it  is  therefore  liable  to 
be  seized  on  execution,  and  may  be  sold  as  other  personal  es- 
tate.-'   This  wa6  corn  growing,  and  fu]ly  ripe,  and  fit  to  be 
gathered.    It  was  sold  at  auction.    Otherwise  as  to  corn  &c., 
not  ripe.    By  tlie  colony  act  of  1641,  it  was  ordered  that  no 
man's  corn  or  hay  in  his  fielH.  or  on  his  cart,  nor  his  garden 
stuff,  nor  any  diins;  subject  to  di  cay,  be  taken  in  distress,  un-  . 
less  the  distrainer  preserve  it  from  decay,  or  give  security  to        ^  ^* 
satisfy  the  worth  thereiH*. 

TOL  III.  11 
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Ch.  75.  ^  16.  In  this  case  Judkins,  a  constable  of  Kennebec  coua- 
Art.  8.    ty,  had  an  executioD  against  A,  and  thereon  took  the  pit's. 

v^^v^^  goods,  who  was  an  inhabitant  of  New-Hampshire.  Held,  the 
P^^*  ™'S'''  support  case  lor  trover,  in  the  county  of  Essex  j 

h  n  f)cb  V.     laying  tiie  conversion  at  Ipswich,  though  in  fact  at  Monmouth. 

Judkiiu.  This  action  is  not  local ;  for  llic  pit.  being  a  stranger  to  the 
former  action,  cannot  be  presumrd  to  know  wliclher  the  oxen 
were  taken  under  color  of  oftice  or  not.  W  iiclher  the  action 
would  be  local  or  not,  as  to  the  parties,  the  court  gave  no 
opinion. 

Rockwood  9.  AHen,  exr.,  see  Ch.  39,  a.  7,  where  an  offi- 
cer attaches,  and  deft,  dies,  how  far  liable  as  in  cases  of  in- 
solvencies &c. 

7Mafs.It        ^        Held,  that  if  an  officer  lawfully  distrain  goods,  and 

^8,382,Par-  before  the  sale  wantonly  remove  ihom  to  a  ereat  distance,  lo 
nonoa  V.        ,  ....  •        r  i  »>  • 

Lning.        the  party's  injury,  he  may  have  "  an  action  of  the  case  against 

the  officer  ;  but  he  is  not  a  trespasser  ab  initio.     And  if  an 

officer  return  he  adv  uriised  twenty-fours  beiure  llie  sale,  he  will 

not  be  allowed  to  give  parol  evidence  he  in  fact  advertised. 

forty-eight  hours. 

7  Maat.  R.       §      ^  ^  coort^decided,  that  if  the  highest  bid- 

392, 393,  der,  at  an  officer's  sale,  refuse  to  take  and  pay  for  the  goods 
£oriiir^      he  bids  off,  the  officer  may  again  set  up  the  article,  and  sell  it 

to  the  highest  bidder  on  snrli  second  nttompt. 
7'\T.isvR.         §  1^.  Tliis  was  an  action  on  the  case  against  tlin  sheriff, 
4(V4,  Ebteyjr.  and  held,  he  was  answerable  to  the  judgment  crctliiur  for  the 
30  per  cent,  interest  given  by  the  above  act,  when  his  deputy 
refuses  to  pay  over  monies  received  on  execution.  The  case 
states  the  deputy  received  the  monies,  and  it  was  demanded 
of  him,  also  of  the  deft.,  30  per  cent,  interest  from  the  time 
the  deputy  refused  to  pay  the  money  over.    The  court  seem- 
ed to  be  of  opinion  that  the  deputy  mi2;ht  have  been  sued. 
Where  the  thirtieth  day  is  Sunday,  the  attachment  is  not  ex- 
tended to  the  next  day. 
16  Mass.  R.       ^  20  In  this  case  Uie  court  said,  that  a  coroner  who  is  also 
R476^CoTby  *  deputy  sheriff,  may  serve  a  process  upon  another  deputy  of 
«.  Diliiiig-     the  sberiiT,  in  his  character  of  cortner.    The  sheriff  is  Hable 
for  his  conduct,  as  one  of  his  deputies,  but  not  for  his  conduct 
as  coroner. 

9  Mass.  R  ^21.  This  was  an  action  of  the  case"  against  a  sheriff, 
OM^^l^v.  for  ^Yi^  default  of  his  deputy.  And  it  was  held,  if  an  officer 
attach  the  goods  of  the  debtor,  he  is  not  obli:^* d  to  deliver 
them  lo  tlie  creditor  even  after  jndtrment.  And  the  deft,  al- 
ter removed  hom  office,  and  another  appointed  in  his  place,  is 
not  liable  for  any  act  of  one  that  had  been  his  deputy,  done 
after  such  removal. 


k.  al.  V. 
ClMiidler. 
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^tt.  TlHtwwnwlHMigaiD8tft€0MttUe,tiidph.  ra  Ca.  75. 
former  fiatt  ttul  it  was  IwM,  tint  wlim  the  plL  tni  taluii  «  Jlrt,  8. 

pledge  Si3  security  for  bis  debt,  be  eaonot  cause  other  prD|>erty  v^^^^v^^^ 
of  the  debtor  to  be  attached  in  an  action  for  the  debt,  without 

first  ret(irnin!r  the  pledge.    And  thp  court  said,  if  the  officer  «  ffrmlm!^ 
knew  ot  liie  pledge,  he  wa<?  also  a  iresj)asser  in  attaching  the 
other  property  alter  the  pledge  was  taken.    If  an  officer  at- 
tach goods,  and  become  liable  for  them  to  the  creditor,  the  14  Mats.  R, 
officer's  bailee  is  answerable  to  him,  though  no  demaud  be  ^ 
Btde  wilfani  tlur^  dmyt  fee. 


^38.  This  mts  ui  actkm  on  the  case  against  the  sheriff 
for  the  iMgleGt  of  hb  depa^,  for  not  servhig  a  delfectiire  exe-  w  J^*'* 
ontioiiy  and  held,  he  was  not  liable.  This  was  an  ezecutiao 
iMued  oa  the  eoefession  act  of  1788,  and  was  not  according 

to  law,  and  hence  the  officer  was  excused  for  not  executing  it. 
A  wvil  is  'cibateable  if  served  by  sherifl  on  a  town  in  which  his 
deputy  is  an  inhahiiaiit.  14  Mn*^'^.  216. 

\24.  Who  are  f(ijf'crriif  cjjicers  or  not.    The  court  has  ^  M*^^- ^- 
said,  th;il  '^[j*  liking  ut  diiierent  officers  the  d^'puties  of  the  p.  Toddfc 
same  sherid  di  e  not  intended,  for  they  arc  all  his  servants,  and  tna»tee. 
the  possession  of  any  one  of  them  by  attachment  is  his  pos- 
sassiOB*  But  difiwent  ofllcefs  are  the  dterilF  and  coroner^ 
aheiiff  and  atanfaal,  kc*  And  those  difibrent  offioets  may  attach 
the  same  lands,  yet  they  canool  attach  the  same  goods ;  for 
the  first  officer  by  his  seizure  or  attachnient  in  execution  ae» 
qoires  a  possession  and  special  property  in  them,  which  a 
second  officer  cannot  take  from  him,  and  yet  without  this 
there  is  no  attnrhrnent,  and  if  the  second  oflicer  rettTrn  he  has 
attached  the  goods,  it  is  not  true,  but  a  mistake  nf  thr  law. 

^  25,  This  was  case  against  a  sheriff  for  his  deputy's  mis-  |»  Mass  R 
feasance,  aiid  held,  the  sheriff  can  give  nothing  in  evidence  ^.u^nJ^. 
but  what  the  deputy  might,  if  sued ;  and  that  he  cannot,  either 
in  pleading  or  evidence,  be  peraiitled  to  ftlsify  or  contradict 
his  own  retnnii  which  was»  I  attached  property  to  respond 
the  widmi  demand,  and  gate  a  summons  to  Asa  Towne.**  On 
^idgment  and  execotloD  agauMt  Towne,  the  deputy  returned, 
*he  bad  made  diligeut  search  for  the  said  Towne,  and  could 
not  find  him  or  his  property.  The  deft,  offered  evidence  to 
prove  that  Towne  was  insolvent,  and  had  no  propertr  which 
could  be  attached  when  the  original  writ  was  delivered  to 
Edes,  the  deputy  ;  that  the  property  intended  by  the  return 
on  the  writ  of  attachment  was  certain  notes  of  hand,  delivered 
by  Towne  to  Edes,  which  proved  to  be  no  security  inc. ;  this 
efideoee  was  rs^eted.  Judgment  Ibr  the  pit  g 

^  26*  Ib  this  action  the  court  decided,  that  in  an  action  be*  ssi,  Fowi«r 
tween  other  pardes  it  wiH  not  determine  whether  a  person  ^"t'?^^^ 
clakaiag  to  be  AefUTof  «  oomigr,  and  aetoally  executing  the  ^^yCh.^^ 
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Ch.  75.  date  of  Uie  oflke,     ilwriff  of  Ae  county  de  jure,  JaQitbaa 
Art^  8.    Smkb  jr.  was  deufy  iheriff  4e  fixio,  and  Rodney  Diy  1m 
Vg^wi*^^/  deputy,  who  served  the  writ  in  the  case  ;  Sailb  was  no  ptr^ 
in  the  action,  nor  could  he  be  heard  io  it. 

11  Mn*5.  B.  ^  27.  How  an  attachment  may  he  vnlid,  thoush  (he  s:oods 
ai9j  Jewell    attached  ho  left  with  the  debtor.    The  |)h.  attached  the  deti's. 

*   ^'      goods  in  d  former  suit,  and  the  deft,  in  this  suit  gave  the  ph. 

an  accountable  receipt  for  "  Knjilisli  and  West  India  tronds  to 
the  amount  of  $150,  attached  al  the  suit  of  John  (iatohell  v, 
Jesse  Emerson,  which  goods  I  promise  to  delhrer  said  Jewed- 
00  demand.  Wji.  TanBsr.** 

Jeweltwise  depoty  tbenSi  Oatchell  got  judgment  and 
execution ;  aod-tbe  deft«,  Torrey,  was  boldeo  liable  on  his  pro- 
mise, though  the  goods  had  not  bemreflMived  from  Emerson's 
possession  in  consequence  of  the  attachments,  hut  had  been 
disposed  of  hy  him  to  his  own  use.  No  particular  ariieles 
were  '^^prrlficd.  the  defies,  receipi  acknowledged  an 

altaclnneut,  it  was  not  for  him  to  say  tiu  i  c  was  none  ;  the  eoods 
were  demanded  of  the  deft,  uiiliin  ihu'ty  days  after  the  judg- 
ment. Sec  Northaiiipiou  iiat.k  v.  Whiting ;  knd^i  attached. 

12  Mass.  R.      ^2S.  Officer  may  have  lAe  goods  tnUa^iid  wiA  the  Mtfer, 

^"^'^  on  taking  a  third  jperwiC*  recent.  This  was  leplenn  far 
-V.  JaciMA.  articles  of  household  furniture,  described  in  the  writ. 

Plea,  the  property  of  them  was  in  one  Van  Schdok ;  pit.  ra« 
plied,  proper^  in  himself  and  issue.  Aug.  16,  1813,  Mrs. 
Van  Schaick,  owner  of  these  goods,  was  indebted  to  John 
Crafts,  who  suefl  out  n  writ  of  attrrchment  and  delivered  it  to 
the  pit.,  Baldwin,  a  deputy  siierilF,  with  directions  fn  attacli 
them.  He  went  to  her  house  where  ihc  goods  were,  made 
his  attachment  of  them,  and  returned  on  his  wni  he  had  douo 
no.  He  did  not  remove  tiiem,  hut  comaiilted  them  to  the  care 
of  a  young  woman,  a  boarder  in  Mrs.  Van  Schaick*s  bouse  ; 
be  gave  the  young  woman  a  paper  he  signed,  signifying  the . 
goods  were  put  into  her  keeping  for  him  on  the  atiachmeot ; 
the  goods  remained  in  the  bouse  as  befare  and  used  by  Mrs. 
Van  Schaick.  Held,  this  was  a  valid  attachmeM,  and  good 
against  an  after  attachment  made  by  Jackson,  a  constable,  who 
removed  them.  Bnt  he  was  informed  when  about  to  attach 
them,  by  Mrs.  Van  Schaick,  the  goods  were  not  hers,  hut  Crafts' 
properly  ;  the  boarder  also  informed  Jackson  they  were  under 
an  aiuchiucm,  auU  under  her  care  for  Baldwin.  Judgment 
for  him.  It  was  enough  Baldwin  kept  possession  by  a  third 
peiBoOy  acting  as  his  servant.  Mrs.  Van  Schaick  was  per- 
mitted to  use  them  from  motives  of  buraanitj»  and  not  to  oover 
the  property  agaiost  creditors  by  a  pretended  atUcbment.  It 
must  here  be  observed,  that  Mrs.  Van.  Schaick  af^eed  to 
the  officer's  anraogement,  and  tbeceby  l^geltied  his 


Digitized  by  Google 


OFFICERS  AND  OFnCES. 


86 


of  the  goods  in  her  bouse,  otherwise  be  would  hm  retsmed  Cb.  75. 
DO  legal  possession  ;  for  though  be  had  a  right  by  law  to  attach  Jirt,  8. 
and  reiDoire  them,  be  had  nojigbt  to  make  her  house  a  legal  y^^^^"^^ 

place  of  possession  without  her  consent. 

^29.  The  same  principle  in  this  case  as  the  last,  above  ;  JJ^^^J^J* 
tint  is,  placing  a  keeper  over  the  goods  is  sufficient :   2.  weilingtoaT* 
iSor  does  the  use  by  the  debtor  or  his  family,  of  such  articles 
as  will  not  be  injured  by  the  use,  if  by  permissioQ  of  the  ofi- 
cer,  vacate  the  attachment. 

$  80.  The  same  principle  in  this  case,  the  ph.,  a  deputy  ii  Mftw.lt. 
sheriff^  .attached  certain  goods  as  the  property  of  Joseph  D.  ^f* 
Lyman,  at  the  suit  of  William  Boardman,  and  bis  fieiends,.tbe  man&al.^' 
defts.,  receipted  for  the  goods  to  lEe  ph.,  and  promised  io  writ-  The  rcrpipter 
ing  to  flrlivcr  tliem  tn  him  on  demand,  and  he  returned  he  3I"g<I^dsTo 
attachcil  tlu  in  6:c.    The  attachment  in  fac  t  was  only  by  the  th,?  iJfbtor,  if 
officer's  making  a  schedule  of  iJip  goods.  VV  hen  tins  action  was  espcution  be 
on  their  receipt — held,  it  was  not  for  the  receipters  to  say  no  !II*due''fira«r* 
attacfarnent  was  made.  Bailees  of  goods  attached,  tbeir  rights,  iurby  'sR.4b. 
13  Mass.  R.'3d4. 

§  31.  The  officer^s  return  on  an  execution,  that  the  jtidg-  u  Maa.884 

ment  debtor  had  enlisted  as  a  soldier  io  the  service  of  the 
United  States,  held  not  sufficient  to  charge  the  bail. 

32.  In  this  case  Sullivan  J.  said,  in  attacliing  land  there  A.  D.  1788. 

necessary  lor  itie  otticer  Perrin  r.  Lc- 
lo  euier  a  nieeling-house,  in  order  to  attach  a  pew  in  it,  and  the  If "^"^^'ij  *ioii 
court  suggested  the  officer  need  not  go  to  land  to  attach  it. 
On  an  attachment  of  goods  the  officer^s  possession  must  be 
notorious. 

^  33.  Property  was  attached  on  the  original  writ  by  the  'J* 
pit's,  direction  on  the  writ,  **  attach  sufficient  property     after-  iJjp.'wiJcott. 
wards  the  officer  arrested  the  deft.,  and  after  left  the  sum- 
mons,   field,  fhc  attachment  was  good,  and  arrest  void,  as 
it  was  niadc  uuho'it  the  pit's,  direction. 

34.  Tiie  ph.,  a  printer,  had  a  large  property  in  types,  W  Matt.  R. 
and  the  officer  (deft.)  atuched  aU  those  fit  for  the  best  print-  ^al/r  bIiT 
ing,  but  left  sufficient  t^pes  for  common  printing,  also  attach-  iing«,  a  depu* 
ed  a.printing  press.    Pit.  brought  trespass,  and  deft,  pleaded  p.  J^'^'''^; 
the  attachment  on  a  writ  &cc. ;  pit.  replied,  that  the  press  and  Maine,^ja^ 
types  attached  were  "  tools  necessary  to  him  for  the  cnrrying  28,1824. 
on  and  doing  the  business  of  his  trade,  art,  and  occupalion  as 
a  hook-printer,"  so  exempt  &c,  on  Mass.  Act.  1805,  c.  100, 
from  attachment  kc. ;  deft,  rejoinedj  and  denied  they  were 
tools  of  the  deft,  necessary  Sic. ;  held,  they  were  not.  Judg- 
ment for  the  deft.,  the  attaching  officer. 

^  35.  One  of  the  deft's.  deputies  atuehed  goods  to  a  larger 
amount  than  the  ph's.  demand  in  the  action ;  held,  another  ^fo^^*^'* 


^    KfJbt     All    LIJJO   V.a9«;    kJUIJIVatl     *l'     SaiU,     lll    OLLUI  llill^    KIIIU  tllCIC 

roust  be  some  formality  besides  entry  ;  but  in  a  late  case,  13  spar^Tawl 
Mass.  R.  128,  it  was  held,  it  was  not  necessary  for  the  officer  Perrin  r. 
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Cb.  75.  deputy  of  ike  deft,  could  not  ittaeh  tbeni  lor  anotlMr  enikai 

Jbri*  8.    of  tbo  (wbo  doblor,  for  the  attaching  officer  must  b«fo  tfao 
^^y^^  possession  And  controul  of  the  goods  attached ;  this  the  second 
deputy  in  this  rasp  coald  not  have,  as  the  first  had  the  same. 
il^^y^^'       §  36.  If  two  creditors  of  A  attach  his  lands  at  tlje  same 
5JJ^^         *  instant,  and  extend  their  several  executions,  they  are  tenants 
\\\  connno!!  in  moieties;  and  where  two  oliiceis  so  auached, 
and  one  leUiracd  lie  altached  one  minute  aiter  12  o'clock, 
(Sunday  night)  and  the  other  knmediaiely  after  aucfa  hour ; 
Md,  tboir  tttaohmeoti  wm  it  die  fane  iiHtent,  and  that  ihej 
eoiDteoded. 

^^Do?  I  ^  ^  offieer  itltcbes  goods,  and  defiten  tbem  to  two 
'  beiieee  go  didr  receipt  co  Sriog  them  forth  &c. ;  bekt»  a  de- 
is  Maae.  R.  nand  on  one  of  them  is  sufficient.  So  he  attaches  cattle  of 
A,  and  delivers  them  to  B  on  his  aeeountahle  receipt,  B  per- 
mitted A  to  use  thern,  the  officer  may  take  them  out  of  A's 
possession,  though  the  general  owner,  as  his  said  possession 
mere  indulgence  of  tlie  officer  or  of  B  ;  Bond  v.  Padelford. 

^  3b,  Attachments  in  JVew  York,  it  appears  iliat  hy  an 
ict  pasted  in  1808,  (sess.  31,  o*  904)  for  the  more  speedy 
reeofery  of  debte  to  the  vahie  of  $Stb^  joitieee  of  the  peaeo 
we  aotboriied  to  grant  in  iCIiclBDent  igiiMi  the  property  of 
in  ibsoondbgoreoDoeiled  debtor,  and  the  constable  is  dired- 
ed  to  koep  tiM  property  so  ittiebedy  to  siiigfy  the  jodgMoC 
tbe  creditor  may  recover. 

Held  on  it,  that  such  nn  attachment,  hand  fide  made,  creates 
a  lien  on  die  goods  attached,  not  only  asrninst  ihe  debtor's 
acts,  but  against  a  subsequent  attachment  or  execution  of  any 
other  creditnir  ;  bsit  the  Hen  will  be  lost  if  the  crediioi  do  not 
prosecuie  ins  suit  lo  juii^nient  and  execution  witti  all  due  dili- 
gence. "  In  Conneedout  an  attachment  cannot  bold  tbe  pro- 
perty for  more  than  «ity  diys  after  tbe  judgment  f  10  Mma. 
it  199,  13S,  Vio  Loia  e.  Klhie— miy  make  ittachnMnts. 
So  in  the  law  of  Miteaohoietts,  but  neither  her  Mates  nor 
that  of  New  York  points  ooty  which  is  an  attacbmeat  %  there* 
fore  in  both  States  it  must  be  construed  as  in  tbe  many  decie* 
ion?;  nbove,  in  Mn^f?achti«ett^,  nlso  ns  to  proceeding  with  all  duO 
dlligenre,  bcini;  reasonable  judicial  COOSUTUCtiODS  Qiado  OB  tho 
principles  of  the  common  law. 

10  Johns.  R.  167,  171,  the  justice  has  a  (liscretionary 
power  as  to  the  evidence  on  which  to  issue  such  atiachmonts, 
and  if  he  admit  the  pit's,  oath,  it  is  error  of  judgment,  and  not 
eicessof  jariidiotkHi--HXMrtnot  nnaninioai.  Attnefanienti  ar» 
isfned  00  the  aety  oa  pioof  the  debtor  had  depanedyor  iaahoot 
to  depart  fioro  the  ooontiy,  or  is  oeneealed  to  ifoid  his  oredifr* 
ors  lie.  |  aet  (sess.  8S,  c«  186)  empowers  tbe  justice  to  tx* 
ttnise  on  onh  die  pwty  applying  tw,  $  see  S  Sink  993* 
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^  39.  Aitaekmmii  •»  Fw^tma.  Thm  is  m  tbit  Sitte  a  Ca.  75. 
statute  as  to  attaduuiBiits,  wiuob  autborites  one*  only  whata  a  jStrt*  9. 
peraoD  eomplaios  to  a  magiaiiate,  that  Jin  debtor  is  re|DOviDg  s^^s/^^^/ 
out  of  the  couDty  or  corporation  pri?atelj,  or  abscondiog,  or  25 ^I'gJJ'*'* 
conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be  mmOiv! 
served  upon  him.    On  the  true  construction  of  this  law  it  must  Hendly, — 
be  shewn  tlie  debtor  was  actually  removing,  privately,  or  actu-  2(5*218'-? 
ally  Hid  abscond,  or  actually  did  conceal  hirnself,  and  the  cred-  Rev.  Code, 
koi  's  debt  roust  exceed  $20,  or  1000  pounds  uf  tobacco,  and  p- 
the  cfoditor  himsalf  was  hM  to  ooaDplatD,  and  to  give  the  ^^^y 
aecority  to  proaeciile.  An  attacbment  imgolarly  made  muat  be 
quashed  cx  offieip  by  the  court  to  which  returaed,  'though  no 
bail  be  ghren,  or  plea  filed  by  the  deft. ;  so  even  in  arrest  of 
judj;ment  after  verdict  for  the  pit.    Plea  in  abatement  to  such 
attnchment  must  conclude  prayins?;  it  be  quashed.   A  general 
demurrer  to  a  plea  in  abateniciu  is  good,  though  ji  be  defec- 
tive only  in  form.    A  plea  tf>e  deft,  never  abscondt  d  is  in 
abatenieot.    If  a  district  courl  reverse  a  judgment  oi  a  county 
court,  it  must  give  auch  a  judgeieet^  that  2oald  have  give^. 
The  opinion  seems  to  have  been,  that  the' act  of  Virgioia  as  to 
special  demurrers,  fa  like  the  3d  and  4th,  and  that  does  not 
extend  to  pleas  in  abatement: 

Art.  9.  Officers  of  the  Unitcff  Staff.?,  Marshals,  fyc.  §  1. 
The  U.  Statps  have  not  in  tlie  respective  States  any  coroners,  or 
constables,  siierifis,  or  deputy  sheriffs  j  but  they  have  marshals 
and  their  deputies,  who,  in  executing  Federal  law,  are  nearly 
the  same  as  sherifis  and  their  deputies  in  executing  State  law. 
These  marshals  and  their  deputies  derived  much  of  their 
power  from  the  common  and  maritime  law,  varied,  however, 
in  some  material  points  bjr  the  constitution  and  statutes  of  the 

United  States. 

'f^  2.  Rv  this  nrt  of  Consrress  pverv  marshal  is  nnnointed  for  Judicial  Act 
four  years,  and  lor  a  district,  generally  commensurate  with  a  g^^^^  ' 
St'te,  removeable  at  the  pleasure  of  the  president  of  the  J789.-1  Saik^ 
United  States.   The  marsliai,  like  the  sheriff,  appoints  his  de-  27,28. 
puties,  for  whom  he  is  answerable.   The  duty  of  the  marshal 
(among  other  things)  b  to  execute  in  his  district    ail  lawful 

Excepts  directed  to  him,  and  issued  under  the  autfactily  of  the 
nited  States."  He  has  "  power  to  command  necessarjr 
asristanoe  in  the  execution  of  his  duty,"  and  to  appoint  one  or 
more  deputies,  removeable  from  office  by  the  District  or  Cir- 
cuit Court  "  sitting  within  the  district,  at  tlm  pleasure  ol 
either  ;"  and  each  marshal  gives  bonds  also  10  the  Utiited 
States  for  the  faithful  performance  of  the  duties  of  his  oOice, 
"  by  himself  and  by  his  deputies."  And  "  in  all  causes  wherein 
the  marshal  or  bis  deputy  shall  be  a  parr^,  the  writs  and  pre- 
cepts therein  shall  be  diiected  to  such  duintefested  person  as 


Digitized  by  Google 


m  CASE  ON  TOBfrS. 

Ch.  75*  Ae  coart,  or  my  jasticfl  or  judge  thereof  may  appoint,  ami  tb« 
Jhi^  9.    person  so  appointed  is  by  tiie  act  autboriaed  to  execute  and 
%^^^^^f  return  tlie  same''  process.    "  And  in  the  case  of  the  death  of 
any  marshal,  his  deputy  or  deputies  shall  continue  in  office, 

unless  otlierwise  sperinlly  removed,  and  shrt)1  cxerntf  tho  same 
.  in  ihc  name  of  the  deceased,  until  another  m;ir  be  ap- 
pointed and  sworn;  and  llie  defaults  and  mi:  feasances  in 
office  of  such  deputy  or  deputies  in  the  mean  time,  as  well  a.** 
before,  shaii  be  adjudged  a  breach  of  tiie  condition  of  the 
bond  given,  as  before  directed,  by  the  marahal  who  appointed 
diero ;  and  the  executor  or  adminiatralor  of  the  deoeaaed  mar- 
shal shall  hate  like  remedy  for  die  defauha  and  mbfeasanoes 
in  office  of  such  deputy  or  deputies  during  such  interval,  as 
they  would  be  entitled  to  if  the  marshal  contimied  in  life,  and 
in  the  exercise  of  his  said  office,  until  his  successor  was  ap- 
pointed and  '^u'orn  or  afTinned."  "  And  every  marshal  or  his 
deputy  when  removed  boin  office,  or  wlien  the  term  for  which 
the  marshal  is  appointed  shall  expne,  sliall  have  power  not- 
withstanding to  execute  all  such  precepts  as  he  in  tlicir  liands 
respectively,  at  the  time  of  such  removal  or  expiration  of  office ; 
tod  the  marshal  aball  be  held  anawenhle  for  the  delivery  to' 
hts  auooesaof  of  all  priaonerap  which  may  be  in  hia  cuaiody  at 
the  time  of  hif  removal,-  or  when  the  time  for  which  be  ia  ap- 
pointed  shall  eipire,  and  for  that  porpoae  may  retain  such 
prisoners  in  his  custody,  until  bia  auocesaor  ahaJl  be  appointed 
and  qualified  as  the  law  directs."  These  sections  are  formed 
on  the  leading  principles  of  the  common  law  in  similar  cases ; 
but  the  clauses  are  new,  which  make  the  niarshnl  alter  his 
death  liable  for  the  der:ini(s  and  misfeasaoces  in  office  of  the 
deputies  lie  appointed,  and  vvliicii  give  the  execuiois  or  admin- 
istrators of  tiie  marshal  an  action  against  his  deputies  for  de- 
fauha  or  mtafeaaaneea  committed  after  hia  death,  and  aa  to 
which  there  never  couM  be  any  right  of  action  m  the  marahal 
himself. 

$  3*  By  several  acts  of  Congress,  further  powers  and  du- 
ties are  aasigned  to  marshals,  in  various  cases,  to  be  executed 
by  them  or  their  deputies.  A  very  important  branch  of  this 
is,  their  taking  into  rustody,  and  safely  keeping  vessels,  and 
almost  all  oUier  property  libelled  in  the  Federal  courts.  See 
resolution  of  Congress,  Sept.  23,  1789,  and  Mar.  3,  1791. 

§  4.  In  tlie  construction  of  the  powers  and  duties  of  mar- 
shals and  their  deputies,  as  well  in  regard  to  each  otiier  as 
third  persons,  many  qnestiona  have  already  arisen,  but  when 
dwy  Imve  arisen,  they  have  been  decided,  and  nrast  ever  be 
decided  by  those  very  principles  of  the  common  law  $  by,  or 
on  which,  questions  of  construction  of  the  powers  and  duties 
of  sheriffil  and  their  deputiea  bm  been,  and  must  be  decided. 
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The  decisions  in  ihc  books  generally,  applicable  to  such  state  Ch.  75. 
officers,  are  also  applicable  tn  the  Federal  officers }  except  Art,  10. 
where  statutes  makes  a  diffciencc.  Vm^^vv./ 

$  5.  By  this  act,  no  officer  caa  arrest  any   noD-commis-  Act  of  Coa- 
aioned  officer,  musiciao,  or  priTate,*'  or  take  bim  ia  execution,  '^v. 
for  any  debt  under  £20,  contracted  before  enlistment,  nor  for  ^ 
any  debt  contracted  after  edistment. 

6.  Though  the  duties  of  excise  he.  accrue  to  the  United  ^CrMwIi^  . 
States,  while  A  is  in  office,  as  collector  thereof,  yet  he  cannoC 
collect  thoin  after  he  is  removed  from  office  ;  but  they  naustbe 
collected  by  his  successor,  aud  A  is  not  accountable  for  them 
where  not  neghgent.  Streshley  v.  United  States. 

^  7.  Error  to  the  Circuit  Court,  Virginia.  Held^  If  a  debtor  »  Oaneh.ye, 
be  committed  to  the  State  gaol,  by  process  issued  by  the  Unit-  ",'^>''' 
ed  States  Court,  and  make  his  escape,  the  marshal  is  not  *'  '^'^'^ 
liable.    A  debtor  so  in  gaol  is  not  in  the  marshal's  cusuidy. 

^  8.  The  marshal  receives  United  Statos  money  on  execu-  9  Cranch 
tioii.  nnd  is  ordered,  legally,  by  the  comptroller  to  pay  it  into  212,  United 
the  United  States  Bank.    Afterwards^  but  before  he  so  p?iys,  Gi|lig*|fctli 
he  gives  his  official  boud  with  sureties  ^  tiicy  are  not  liable  lor 
this  money. 

Art*  10.  Rights  of  the  deputy, 

^  1.  If  one  put  in  a  depu^,  witfaout-any  aflovnance  nf  enfod.  flM^ 

salary,  he  has  no  remedy  but  by  quantum  mtmkf  and  that  "^^t  Godoi- 
against  his  principal.    A  reasonable  bargain  maybe  made  for  ^  "^'-^^doR 
a  part  of  his  fees.    His  power*  2  Johns.  H.  63,  73 1  2 
Wash.  126 ;  1  Bin.  240. 

2.  It  is  essential  when  a  deputy  is  appointed,  that  he  have  I  E»p.  199^ 

all  the  powers  of  his  principal,  "and  any  covenant  or  condi-  P***»"12,Nw» 
^  •        •       •  J  •    1      «     *   J  L     J  ton  r.  Simes. 

tion  to  restram  it,  is  void  u  law."   And  if  the  bond  or  cove-  —Parker  9. 
aant  contain  one  matter  that  is  legal,  and  another  that  is  illegal,  K  i(t.-^i 
the  whole  is  void.   By  law  the  principal  is  empowered  to  cl^.fff  f.^ 
execute  matters  by  hiraself,or  by  his  deputy.  And  it  has  ever  Raym.  a58.— 
been  a  fair  construction,  that  if  the  principal  deputize  at  all,  .IfolJj^jjJ**'' 
he  must  pve  his  whole  power  in  the  case.    But  it  by  no  539. 
means  follows,  because  the  sheriff  or  marshal,  or  principal, 
dcpuiizcs  ill  one  case,  he  must  in  all  j  for  it  is  law  and  prac- 
tice for  liim  to  make  a  deputy  ia  a  single  case  or  action.  See 
a.  6,  s.  If. 

3.  If  the  officer  make  return  on  an  execution,  that  he  has  smui.il 
appointed  two  of  the  appraisers  of  real  estate,  to  be  levied  i'>^i^yf« 
upon,  he  must  add,  that  the  debtor  refused  to  choose  one  ;  for  ^ 

it  ougiit  to  appear  in  the  return,  the  debtor  had  an  opportuni-' 

ty  to  choose  one. 

§  4.  This  was  replevin  for  a  horse.    Held,  the  disputes  9  Mnas.  r. 
between  the  deputies  of  the  same  sheriff,  as  to  property  at  1 12,  Pedcy  e. 
tached,  ought  to  be  adjusted  by  him,  and  not  by  actions  be- 

vei..  III.  \% 
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Cr«  t5.  tveen  them.   Attacbiiig  oflbet'f  bailee  has  no  ialMst  in  tin 
Jirt*  II •  goodly  though  he  givoa  receipt,  and  promiae  to  return  thaia. 
X^^^xii/'^j     Art.  1 1.  Other  caset  in  Mastachusettt  as  to  baUf  fyc,  . 
2 Mass. R.        ^  1.  In  this  action  the  court  decided:  1.  That  nn  nrtion 
188,  Sper-    lies  against  the  sheriff,  for  his  deputy's  takijsg  iast^^cUtU 
bail 

See2Fbil.  Secondly-  That  in  sucii  a  case  it  is  unnecessary'  to  al- 
Svtf.MS.     le^e  iu  iliu  declaration,  the  oilicer  knew  the  bail  was  iiisuf- 


Tbird.  That  the  pH'a.  proceeding  agaim  Ibe  liul  iin« 
waiver  of  his  nction  igpinet  the  ahein^  as  to  demagee •  Cb» 

36,  a.  6. 

4  !\fn5^  R  ^  In  ibiB  case  the  officer  attached  the  deft's.  goods  on 
gjClap  V,    mesne  process,  and  judgment  was  for  the  deft.    The  pit. 

reviewed  ;  and  the  court  !irld  that  the  offlrrr  could  not  de- 
tain tlie  goo(i^,  for  by  the  judfi;ment  for  ilie  deft,  the  attach- 
ment  wrs  dissolved,  and  the  officer  became  liable  to  an  acuou 
for  dLluuiing  tliem. 
385  "Semi       ^       '^^^  was  an  action  by  a  deputysherifli  stating  he  had 
V.  Lincoio,    V  exeoMiOB  igpinit  A|  in  favour  of    nr      tn  esneutey  and 
•daw.        htviog  it  in  his  power  to  anesi  and  oommit  A ;  C|  tiw  MCt. 

intestate,  and  D,  by  their  writing,  in  ooniidentioo  iht  ph.,  at 
iMr  request,  would  forbear  to  arrest  A,  promised  tlie  pk* 
ifaey  would  deliver  A  to  him,  at  a  day  and  place  named,  or 
pay  the  debt  and  fees,  and  save  the  pit.  harmless  ;  pit.  for- 
bore, and  paid  the  creditor.  A,  tiic  debtor,  placed  in  the  hands 
of  C  and  D,  a  sum  equal  to  the  debt,  as  indemnity,  which 
sum  is  aflervvards,  by  agreement  bclu  een  A  and  them,  applied 
10  pay  oilier  executions  against  A,  who  is  uol  deiivcied  to  the 
oAdot.   Held,  he  has  no  action  against  C  and  D  on  this 
proniiie,  nor  for  the  money  pot  into  tneir  bands  by  tlm  debtor* 
ror  it  WW  a  violntion  of  toe  officer'b  duly  to  take  the  prooi* 
iae,  when  he  migbt  end  ongbt  to  have  arrested  tbt  debtor^ 
body,  tod  he  countermanded  the  money  so  deposited,  as  he 
liad  power  by  law  to  do.    And  generally,  ofRcers  "  cannot 
protect  themselves  against  the  danin<?;e<?  nri^in?  from  n  breach 
of  official  duly,  by  any  collateral  stipulation  lor  indemnity,** 
s'^^Coufr'^     ^  ^'      ^'^'^  action  against  the  sheriff  for  bis  deputy's  taking 
l8oi,Jb«wn  iusuificient  bail,  the  court  decided  :  1.  The  slieritf  is  liable  if 
fcatt.  .Allra,  his  deputy  tak^  wsufficient  bail :  2.  That  though  the  officer 
'^'^^        ii  oUigod  to  take  bnil,  be  is  not  bound  to  take  inn^fiaent  bdl* 
Third.  It  is  not  enough  the  haii  liave  property  merely  to 
the  amount  of  the  sum,  but  muat  be  a  man  of  good  etedit  for 
that  sum. 

Fourth.  Taking  the  poor  debtor's  oeth  is  jprisid  faek  evi- 
dence of  insolrrrinj. 

^  ^  The  o&cer  is  hound  to  know  the  su^eacy  of  the 
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btil.  In  tlus  case  the  prindpil  ■bsconded.  The  pits,  took  -  Cm.  75. 

an  assi^nraent  of  the  bau  bmidf  and  brought  $dr€  facias  against  Art*  13* 
the  ball,  took  him  in  execution,  and  he  swore  out  of  gaol ;  and  ^^y^^ 
heidy  this  was  no  bar  to  the  present  action  a2:ain?t  tlie  sheriff. 

Art.  12.  Officers'  retunu  omitted^  execution  where  valid 
or  not,  and  other  mnfters, 

^  1.  JVui  returning  a  writ,  the  ciTect.    In  this  case  it  was  5  Co.  90, 91, 
held,  that  if  a  fieri  facias  execution  be  not  returned  ;  yet  the  y^vi. 
sale  of  the  debtor's  goods  therooD  is  valid.  *'  So  if  a  mao  be  m  ...^i  h. 
taken  oo  a  capiat  «l  j«ifi(|ISietefMliiiii,  tiie  ezecotioii  is  well  done,  Vl.  5  a. 
though  the  writ  be  never  retnmed."   But  if  et^ku  id  process 
be  not  returned,  the  arrest  is  tortious,  and  the  officer  is  liable 
to  an  action  ;  for  the  end  of  the  arrest  is  to  the  intent  the 
party  appear  and  answer  tlic  pit.  ;  but  in  executions,  when  the 
sheriJ]  alone  does  it,  ns  a  rtijiias  nd  sftthfarlendum,  habere  fa- 
cias seisinam,  or  jjoaatsstuntm,  ii  tlie  extcuiion  be  duly  done, 
It  Is  good,  tliough  not  lotumed.   But  in  elegit  it  must  be  re- 
toned  ;  if  not,  it  is  void  as  this  is  by  inquest  &co.   These  rea- 
oos  are  given,  for  it  being  Valid  in  case  of  a  fieri  facias,  though 
not  returned:   I.  "The  levying  the  debt  is  well  done,  aod 
the  deft,  cnnnot  oppose  it :  2.  "  The  effect  of  the  author- 
ity which  the  sheriff  had  by  force  of  the  fieri  facin  was  exe- 
cuted." 

Thhrd.  It  would  prejudice  the  deft.,  if  the  non-return  should 
expose  him  to  a  new  execution,  and  leave  him  to  his  action 
against  the  sfaerilT. 

^  8.  Fourth*  if  the  sale  of  the  goods  by  force  of  the  writ,  bf 

the  non*retum,  be  ill,  none  would  buy  them  :  this  would  defeat 
the  execution,  the  fruit  of  every  suit.    The  order  to  return  it, 

is  but  n  command!  to  the  officer,  **  to  mnke  retnrn  and  if  ho 
do  not,  he  is  amerced.  **  Yet  the  execution  shall  stand  in 
force.** 

^  3.  In  this  case,  top,  it  was  adjudged  that  tiie  serixice  of  a  4  Co.  M,  «?, 
capias  ad  saiisfaciendmm  is  good,  though  not  returned.   So  as  l^^  * 
to  writs  of  setcm  and  ponessum  $  and  generany,  as  to  all  con.  D.  B«- 
writs  of  saweitfibii,  that  are  the  most  /m<  process,  and  af-  taniF.  1. 

ter  which  no  judgment  is  to  be  given,  or  further  process 
had."    So  where  no  inquest  is  to  be  taken,  '*  but  only  land  is 

to  he  HelivcreH,  or  seisin  had,  or  •roods  sold,  &c.  which  nrc 
but  matters  of  fact ;  these  are  good,  though  the  writ  be  not 
returned."  But  executed  in  part  must  be  returned  so  as  to  be 
renewed. 

^4.  So  if  dower  be  assigned  by  writ,  the  widow  is  seit*  Ci©.  El  i?; 
ed,  though  the  writ  be  not  returned.  AshboroofHt 

But  by  our  laws  many  executions  must  be  returned,  as  they 
and  the  returns  on  them,  are  to  be  recorded  in  the  registry  of 
doedst  as  a  part  of  the  titloy  acquired  under  tham.  When  this 
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Chi  is  the  ease,  the  ezecutiDg  the  executkm,  as  extending  on  real 
Art.  IS.  eataie,  or  rents,  is  imKd,  unleis.die  same  be  retiinwdi  aod  so 

recorded  within  the  time  limited  by  law.  And  this  is  not  at  sUmIs- 
inconnstent  with  the  geaeral  rule  above  stated,  for  here  tbm^ 

is  a  material  act  to  be  done  in  re|arcl  to  the  execution, to  com- 
plete the  title  under  it,  after  it  is  levied  (m:  |he  debtor'e 
estate. 

^  .  ^  5.  If  on  scire  facias.      ihr  rnanov  be  not  levied,  the  writ 

Oviiit »,    *    must  be  rciunied  before  asc{  oi>d  execution  can  issue  ;  lor 
v^uer.         that  must  be  grounded  on  the  first.    But  if  on  the  first  exe- 
cution, all  the  monies  had  been  paid,  it  need  not  be  returned. 
Cowp.  20,       ^  6.  In  capiat  on  sieme  process,  Uie  writ  most  be  shewn  to 
Bowlaod*.   1^  returned,  not  an  execution.   And  in  the  case,  the  court 
recognised  Hoe*s  case  as  good  law.  In  case  of  rneme  prooeaSp 
the  return  of  the  writ  is  obviously  indispensably  necessary  $ 
for  the  writ  is  the  foundation  of  all  the  after  proceedings  in 
the  suit,  which  cannot  he  had  if  it  be  fir^t  rfnurned. 
ISalk  '  ^  '''*  ^"'^       ^^''^  fiicias,  there  may  be  a  difference  where 

Frcemanr*         ofTiccr     Commanded  to  have  the  money  in  court.    Li  this 
Bkwiiii.       case  the  court  has  said  lie  cannot  justify  without  shewing  the 
writ  returned.    Modem  ca:at:;i  sccu:i,  Cowp.  18  j  10  £ast  73  ^ 
8  Johns,  a.  64. 

6  Bac  Abr.      ^  B.  If  the  officer  be  guilty  of  a  not^eatanee  in  not  return- 
ise.-^  C6.  ins  ^  ntumaUe  writ,  he  becomes  a  treapaaser  ab  mitio,  and 
00, 9 J,  iioe'a  liable  to  an  action  as  to  erery  thii^  he  has  done  under  it,  for 
the  reasons  stated  in  Emerson  v.  Balch  h  al.,  and  all  writs  in 
mesne  process  must  be  returned  ;  hence  e%'ery  arrest  or  attach- 
ment is  a  tresjtass  if  the  writ  be  not  returned, 
scoin.  D.,        ^  ^-  Wlienc'ver  the  officer  may  return  that  the  writ  came  to 
ReturoD.  J    him  !ih)  l  ue  lo  be  served,  no  action  lies  against  him.    So  the 
officer  uiu^'  return  he  was  ready,  and  the  pli.  came  not  to  re- 
ceive seiam.  And  so  in  replevb,  that  no  one  shewed  bim  the 
cattle.  « 
On. «.  say,     §  10-  Scire  factat  on  a  judgment  ui  debt.  Plea,  that  on  ajSsn 
23.3,  Mount-  facias  the  sheriff  of  London  took  divers  of  the  deft's.  sheep 
S3iw.^    for  the  debt,  "  and  yet  retains  them."    This  plea  was  held 
good,  lh(}ugh  it  was  not  alleged  the  writ  was  returned,  and 
thouch  it  was  conditional,  ita  q\io(l  habeas  denarios  in  curia 
for  the  pit.  lias  his  remedy  against  the  sheriff.    The  ex- 
ecution is  iciral.  and  the  deft,  cannot  resist  it.     A  like  pruici- 
ple  was  slatted  m  Hook  i>.  Wilmot,  Cro.  El.  208,  209. 

1^  11.  From  these  and  many  other  cases  these  principles 
are  tq  be  extracted :  first.  If  any  further  proceedings  are  to 
be  had  in  the  case,  in  court,  after  the  writ  is  returned,  and  as 
a  consequence  thereof,  then  a  return  of  it  must  be  made. 

^  12.  Second.  It  a  subsequent  precept.is  to  be  issued,  ha 
the  same  case^  the  prior  one  must  be  returned^  that  an  alt0» 
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or  plurie$  8ec.,  may  issue ;  for  as  the  prior  one  nay  be  satifl-  Cr.  75. 
fied,  the  coorty  till  that  ia  retunied,  will  not  issue  a  posterior  An,  12. 
writ.  V^V^^ 

^13.  Third.  Whenever  the  \rrit  and  execution  make  a 
part  of  the  ph*s.  title,  it  must  be  rcturmed  ;  as  where  it  is  lev- 
ied on  tlie  debtor's  real  estate,  or  on  the  rents  of  it,  or  wber* 
ever  the  doings  on  the  czecation  are  to  make  part  of  the  title 
under  it  of  record. 

Fourth.  Wherever  the  law  expressly  reqinces  it  to  be  re- 
turned and  recorded,  it  must  be  returned  and  recorded. 

^14.  The  officer's  rcfurrt  f\  rnUdf  thoug^  judgmtnit  ht  rS- 
verscd,  and  execution  not  returned, 

*♦  If  the  officer,  on  fieri  facias,  sell  eonc]?,  and  afterwards  sco.  06/^ 
the  judgment  is  reversed  by  a  writ  ol  error,"  the  deft,  cannot  i<>  Co-  — 
have  the  goods,  but  only  the  money  they  sold  fcr,  beeause  1st,  ecuUon'i.— 
Otherwise  there  wooM  be  no  buyers.    2d.  The  officer  iB7JoliA«.R. 
compellable  to  levy  the  debt  of  tfaie  deft's.  goods.    For  more  ^^^'^^^^^  ^ 
on  this  point,  see  effect  of  recovering  a  judgment,  Cabot  «•    '^^  '  • 
Bingham ;  Sargent  e.  Webber ;  Stickoey  e.  Atwood*  &c.  in  our 
practice. 

^  15.  Case  against  a  coroner.     He  replevied  tioods  the  2  Mass.  It 
sheriff  had  attached  at  the  plt*s.  suit  against  one  Hall  ;  one 
Greenleaf  sued  the  repleviu.     Held,  the  original  ci  editor  2PhurEvid. 
could  not  sue  the  coroner  for  takh^  insulBeient  pledges  m  the  988,  btbbs «. 
replevin  suit»  or  for  other  misfeasance  in  the  sendee  of  it,  but    j^^^"*,'  ^ 
only  the  sheri^  who  had  special  property  in  the  goods,  the  435—2  h.  ' 
general  property  being  in  abeyance ;  he  had  attached  these  ^'  p^IT^'*''* 
goods,  and  might  have  maintained  trover  or  trespass. 

^17.  This  was  scire  facias  by  the  State  Treasurer  against  4  Mass.  R. 
a  sherifl'  &tc.,  and  held,  the  sheriff's  bond  to  the  treasurer 
the  State  is  for  the  benefit  of  individuals  who  may  suffer  by  phiiiip» fc, al. 
his  misconduct,  as  well  as  for  the  benefit  of  the  State,  and  the 
treasurer  is  a  mere  trustee  of  the  bond  for  their  use. 

$  16.  Replevin  for  a  chaise,  attached  as  Joel  Wihon'SB,  Sep-  9  Maw.  it 
tember  17,  1808,  on  the  suit  of  one  Daniel  Dennie,  by  one 
Caldwell,  a  deputy  sheriff.  Judgment  for  Dennie,  and  seiz-  *  '  ^°  '  * 
ure  within  30  days,  and  delivered  to  the  ph.  Dennie,  on  his 
receipt  to  account  for  it  to  tlie  officer,  advertised  in  season, 
but  not  sold.  After  the  iliiriy  days  expired,  Leland,  an- 
other deputy  sheriff,  seized  and  sole!  it  on  another  execution, 
the  chaise  being  iu  the  hands  of  the  buiicc  of  Caldwell,  though 
Leland  had  notice  of  the  firat  seizure.  3d.  Held,  also,  an 
officer's  bailee  of  goods  attached  by  him,  cannot  have  an  ac- 
tion against  one  for  taking  the  goods  out  of  the  bailee's  pos- 
session. Caldwell  might  have  adjourned  his  sale  for  a  rea- 
sonable time,  and  his  attachment  would  have  continued* 
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Ch.  76,  5  19.  Case  against  a  sheriff,  for  the  neglect  of  Howe,  his 

Jlrt.  12.  deputy,  who  attached  a  horse  as  tlie  property  of  owe  Shat- 

K^^y'Sj  ^uck*    On  judgment  the  execution  was  delivered  to  him  with- 

•  ii8M.it.  ia  the  tMrty  <i>yi,  bm  he  iwglaolBd  to  wfim  mdidl  the  howe, 


^       aad  before  die  retnni  day  of  the  esecmioiiy  ifae  judgment 
'       debtor  died  iniohr^  ml  tbe  officer  retemed  the  exeenliQa 
BQt  Sttisfied.    Held,  he  was  liable  for  his  neglect  to  die  cred- 
llor.   Deft,  defaulted.  The  officer  who  levies  ae  eiecuiiott 

is  not  held  to  record  it. 
15  Mass  n  ?  '^'^''^  ^^^^  against  the  sbpriff  of  Hampshire  conn- 
SOO.— 4>Mass.  ty,  for  the  misfeasance  of  one  of  his  deputies.  December 
Sisfai^*"'  '  1^05,  the  pits,  sued  one  Joimson,  in  common  form,  and 
l^moo^, '  specially  directed  the  deputy  to  attach  sufficient.  He  attach- 
ed two  oxen  and  two  cows,  Johnson's  property ;  and  tbe  pke> 
got  jndgmet  far  ^76  damages,  and  $160.9S  eoffiy  and  exe* 
endon  isfued  in  dme  lo  anodier  deputy  of  die  deft^  ivfao  cal- 
led on  the  first  for  die  cattia  attached  to  be  aold  kc.,  bet  be 
did  not  produce  theani  or  acaeom  for  tfaeoa,  but  in  fact  retom* 
ed  them*  The  damages,  if  any,  agreed  4^100.  Suit  was 
pending  fire  years-  Tl>e  conrt  held,  on  these  facts  and  gen- 
erally, 1st.  The  oflicer  i?  Hnswcrnble  to  tlie  creditor.  2d. 
The  object  of  the  attachiUHiUi  on  mesiie  procfss,  is  to  compel 
the  detl  s.  appearance,  and  to  secure  to  the  pU.  the  benefit  of 
bis  judgment,  ^d.  The  debtor  is  bound  to  support  tlie  cattle 
attached,  atar  nedce  to  Um  bf  the  officer.  4di,  If  he  ne- 
gleet  to  do  it,  and  diey  periih  far  that  cane,  the  Ion  is  hii  | 
diejr  em  at  his  rislu  6th.  If  onaMe  to  do  this,  he  naj  gel 
some  person  who  will  become  responsible  to  tlie  officer  that 
dMy  mall  be  prodooed,  when  deamnded  to  sataafy  the  exeeo- 
tion.  6th.  The  officer's  apprehension  of  incurring  expense 
in  their  maintenaoce,  faniishes  tto  esoose  for  bu  n^ect. 
Deft*  defaulted. 

ISMasii.  P.  §  21.  Case  agauist  the  si u  riff  for  the  default  of  his  deputy, 
163,  Tylcrr.  in  not  Satisfying  an  execution  out. of  certain  goods  originally 
loMMtklet*  attached,  HeU,  1st.  The  deputies  letters  and  coufessious, as 
ten  to.  a«e  Mft  of  the  traosactioii,  are  efidenee  against  die  sheriff.  3d. 
117 -Ch'  officer  has  letumed  an  attacfament  of  catde,  and  is 

ISA,'  a.  19,9.  *<Md  Sot  a  negleot  &e.,  be  cannot  dieir  in  bar  of  the  action, 
21.-^3  Hir'.  or  in  mitigation  of  damages,  that  die  expense  of  keeplog 
E^iliJj*  ^  them,  after  attached  and  before  execndoiii  would  have  exceed- 
Taiiii.  R— 1  the  value.  3(1.  The  vnlnc  of  the  cattle  at  the  time  of  the 
Phil.  Kvid.     execution  is  ilu'  rule.    4.   The  officer  cannot  sltcw  the  iuds- 

Q/\     ul     flft  J  " 

'    '         ment  debtor  is  insolvent.     But,  5th,  may  shew  part  of  the 
chattels  attached  were  not  the  debtor's  property. 
11  M^sn.R.       ^        Qffi^^^*  property  in  goods  attached.     Deputy  sher- 
sii,  whiiiier  iflfs  action  on  tbe  deft's.  promise  to  re-deliver  goods  he 
«.  Siniik.     attached,  when  called  for ;  and  the  pcrso<is  who  receipted  far 
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the  goods  were  pits,  in  thai  suit  -And  dc fis.  in  liiis.     The  ^t.    Ch.  75. 
douuuided  the  goods  of  them,  m  order  to  make  another  at-    Art.  12. 
tachiiient  on  them  ;  and  they  refused  to  dehvcr  tliem  ;  but  \jrY^\^ 
their  action  tailed  beuig  commenced  too  sooq.    Held,  tiie  ac> 
Uoo  lay ;  for  the  pit.,  the  officer,  had  a  special  property  at 
lMt»  in  the  goodi  «tti6bed»  ind  wm  •efoqntabbto  Aadfni% 
llie  g6Btti«l  bvMr  of  than,  tad  Ins  ri|^  to  iho  roftitntkiii  o£ 
tkon  beoano  ■faiolute,  as  soon  aa  tho  deft's.  action  failed,  m 
which  tliojrworoatteched ;  and  their  refutaltoMifartbeiiiywto 
called,  was  a  breach  of  their  clear  and  express  promise,  and 
vested  in  the  pit.  a  right  of  action  to  the  value  of  those  {roods. 

^23.    Ihlivery  of  the  execution  to  the  ajficfr,  how  proved^  llMaj0.lL 
fee.     Tlie  pit's,  attorney  is  a  competent  witnesis  lo  shew  tlie  ^^^yu!^*^ 
attorney  so  delivered  it  within      days  &c.    2d.  The  officer  ' 
attaching  propeity  is  Habits  in  uli  events  tor  it  lo  answer  the 
•looiitioiiy  onleti  the  ph.  by  souio  act  or  neglect  discharge 
hhn.    3d.  If  tbi  aMMbing  oObot  auftr  tbo  property  aOieh* 
ad  to  bo  canied  oot  of  Ida  oouoljry  the  dolivafyoi  tlMi  execu- 
tion to  him  ia  M  aecamry  io  eomioiia  his  liabUi^ ;  fiir  if  bo 
ttavo  kf  be  eaanoi  oztead  it  I  aad  ao  ihe  defiroff  is  loaopii^ 
pose. 

^  24.  Officer  cannot  seizp  the  deft's.  srood*^  after  his  death.  12  Ma«.IL 
Execution  was  delivered  lo  the  officer,  and  the  judgment  f^J^iJJu**^ 
debtor  died  before  tlie  officer  hegan  to  execute  it.  Held,  as 
above  ;  the  debtor  ceased  to  have  any  property  in  them  at  his 
death,  and  from  theace  it  vested  in  his  administrator  by  rela- 
tiea ;  only  attacboieat  or  aainre,  by  our  law,  crnatea  any  lian 
on  the  goods. 

^35.  jMam  tigmui  Aeriff  9r  km  deputy.  As  if  ibo  i2Ma«.it 
4eputy  nedeet  his  duty  on  mesne  process  or  ezaeution,  an  Draper 

.    '  f  ^      .         •«  1.        1.         i«i  ..',».  Arnold.— 

aoSnn  nea  against  eitber  at  tbe  election  of  the  party  mjured,  see  ch.  73, 
by  our  immemorial  practice,  and  a  fair  construction  of  oor  **^«>^ 

Statutes,  though  only  against  the  sheriff  in  England. 

^26.  The  const ahle*s  power  to  sell  must  be  proved.  Sel-  7 -^ohn*.  R, 
ling  on  Lxpculion  is  not  suliicieiil  lo  prove  property;  for  his  „.  sinp-nn 
sale  witlioui  authority  gives  no  title  to  the  purchaser.  —2  I'liii.  Ev. 

•  4  27.   fFh&re  the  officer  pans  only  nonUntU  damages.    If  [J^.,  „ 
the  bad  taken  on  exacutioo,  on  mm  fmeuUf  swear  out  of  gaol,  isa,  «. 
dia  ph.  ia  easided  but  to  nonwial  daangast  if  the  principal  be  ^Ub. 
BOOT,  and  always  subject  to  bo  taken  m  ezaenCion  in  the  ease* 
Sen  Albee  e.  Bartleu  &  aL 

So  only  nominal  damages^  if  the  creditor  neglect  one  mondi  „  msm  R. 
to  receive  seizin  on  his  execution,  and  levy,  and  the  officer  207  Water- 
fails  to  return  it  in  season  to  hr  rrrorded,  and  thereby  the  pit. 
loses  his  levy.     Held,  in  an  action  on  the  case  against  the 
;^heriif,  for  the  neglect  of  his  deputy,  th«  month  was  an  un- 
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Cb.  75.  reasonable  dek/,  and  a  waiver  of  the  ^*f.  attacliiaeai  and 
Art,  12.  lien. 

^V-rrf'V^^  ^  ^TAe  alitrijj^^s  ^ower  in  making  an  arrest  of  offenders^ 
10  Johns.  R.  requiring  aid, 

e5,  coyiMv.     Acdon  of  amult,  battery,  and  fitoe  imprimmeiil  agsnraf 
Hurtm,  jhM^  liie  deft.,  aheriff  of  Orange  counqr.   Plea,  not  guil^,  with  a 
right,  by  consent,  to  g|ve  any  fpecial  matter  in  evidence.  The 
deft,  had  a  juaiioe's  wartantlo  aiieat  five  peraonf,  oo  a  charge 

of  hanng  in  a  riotons  and  tumultuous  manner  assembled  to- 
gether, and  of  having  committed  an  assault  and  battery  on 
Thomas  Edsall  iSc  aK  Held,  1st.  That  the  sheriff  beinc  er 
oj^io  a  conservator  of  the  peace,  it  is  his  duty  to  arresi  all 
persons  witli  their  abettors,  wiio  oppose  the  execution  of  legal 
process.  When  he  had  such  a  warrant  and  came  to  the  house 
where  the  ofieDdera  were  aanmUed,  and  being  reriitw),  and 
not  able  to  arrest  them,  commanded  A  and  others  to  guard  the 
bouse  and  prevent  their  escape,  while  he  went  to  the  next 
town  fat  aid,  about  four  miles ;  further,  held,  that  A  and  the 
others  were  bound  to  assist  him,  on  his  order,  in  preserving 
the  peace,  or  in  arresting  the  offenders.  3d.  That  the  sheriff 
was  to  be  deemed  constnictivplv  present,  so  as  to  justify  A 
and  the  others  in  arresting  the  oilenders,  durins;  his  temporary 
absence,  for  said  purpose  of  getting  further  aid.  4Lh.  Of  tliis 
fact  the  jury  is  to  judge.  5th.  That  if  A  and  tlie  otliers  so 
commanded  by  the  aherifl^  should  in  his  temporair  absence, 
at  above,  .permit  or  assist  the  oifenders  to  eseape,  mey  wouM 
be  liable  to  punishment.  **  The  question  in  tbeee  cases  does 
not  turn  on  the  fact  of  distance,  so  long  as  the  sheriff  is  with- 
in bis  county,  and  is  bond  fide  and  strictly  engaged  in  the 
business  of  the  arrest."  New  trial  granted.  Spencer  J.  drs- 
pofitod  oil  the  ground  of  constructive  presence.  The  court 
cited  tlie  case  of  Blatch  r.  Archer,  Ch.  05,  a.  2,  s.  7.  This 
is  an  imporlaut  case,  therefore  largtdy  attended  to,  because  it 
is  u  case  decided  wholly  on  the  priuciples  of  die  commou  law, 
hence  law  in  every  State  in  the  Union,  in  which  this  law  has 
not,  been  altered  by  some  statute. 
»  Johns.  &  $  39.  Whtn  the  officer  alone,  and  not  ike  party,  tr  UMefor 
AdaiBft  ^  aiegti  omtt*  The  officer  alone  is  liable,  if  be  arrest  one 
tfier  the  return  day  of  the  process,  regularly  sued  out  and  de- 
livered to  the  officer  by  the  party,  and  he  giving  no  direc- 
tions to  the  officer  to  arrest  after  the  return  day  of  the  attach- 
ment &ic.  And  generally  a  party  who  sues  out  ;md  delivers 
to  the  officer  a  valid  process,  is  not  responsible  lor  Ifi^  ii  i  i  i;u- 
lar  proceedings  in  executing  it,  unle-s  it  appears  allini.uiiv cly, 
he  acts  by  the  parly's  orders,  vvhei)  ihu  trespass  is  committed. 
Die  party  is  answertUe  only  for  the  validitjr  of  the  wooem^ 
and  tor  gimd  faith  in  sotn|  it  out ;  and  if  liable  by  his  aftor 
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consent,  that  must  be  clear  and  explicit,  and  founded  on  a  full  Ch.  75. 
knowledge  of  the  trespass.  These  rules  hold  equally  as  to  Art.  18. 
property.  V^^v-x.^ 

$  30.  JjTMc  officer,  on  a  vrrii  agmntt  A,  teixe       goods,  2riiii.  Evid. 
he  u  a  wUn€u  to  prove  hit  property,  after  he  has  seised  238.-6  Price 
them,  and  the  officer  has  returned  nulla  bona^  by  this  return  "pj^ce"*^ 
he  is  precluded  to  claim  any  bterest  in  the  goods;  and  B  is 
not  affected  by  a  verdict  between  the  officer  and  original  pk. 
suing  for  a  false  return. 

^  31.  Where  an  officer  has  a  writ  returnable  to  a  certain  4  Hen. 
term  of  a  district  court  of  law,  he  may  return  it  any  time  212,284. 
during  the  term,  as  by  statute.  Dundas  U  al.  v.  Long's  admr. 

^  On  an  execution  in  favour  of  A,  the  sheriff  seized  Telr.  44, 
Ayer's  goods,  (deft,  in  the  execution;  and  after  the  sheriff  *y«».Adiiw 
was  discharged,  he  sold  them  to  Adin.  Held,  the  sale  was 
void.  When  the  saiH  sheriff  went  out  of  office  he  should 
have  delivered  the  goods  over  to  the  new  shcrifl.  Such  seiz- 
ure does  not  aher  the  property  ;  and  in  such  case  the  officer 
ought  to  return  the  writ  executed  in  tanto.  And  had  such 
old  sheriff  continued  m  office,  he  could  have  sold  the  goods 
without  a  wndi^om  exyona$,  and  that  is  not  grantable  until  it 
appears  by  the  officer's  return,  that  the  goods  remain  for  want 
of  buyers. 

Art.  13.  The  effects  of  an  officer's  seizing  goods  on  exe- 
cution &c.  The  subject  mailer  of  this  article  will  be  fully 
considered  in  a.  13,  ch.  13G,  which  relates  to  estates  transfer- 
red, and  acquired  by  executions  levied  on  ihcra. 

Abt.  14«  An  officer's  powers  &c.  on  execution;  also, the 
subject  matter  of  this  article  will  be  fiiUy  considered  in  a.  14, 
ch.  136,  which  relates  to  estates  transierred,  &c.  as  expressed 
a.  13  above. 

Art.  15.  An  officer's  powers  he.  on  warrants  of  distress; 
also,  the  subject  matter  of  this  article  will  be  fully  considered 
in  a.  15,  ch.  136,  which  relates  &:c.  as  expressed  a.  13  above. 

Art.  1G.  What  may  be  seized  by  ofBcers  on  executions,  or 
taken  on  warrants  of  distress ;  also,  the  subject  matter  of  thie 
article  will  be  so  considered  in  a.  16,  ch.  136,  which  relates 
be.  as  expressed  in  a.  13  above. 

Art.  17.  Executions,  or  warrants,  when  satisfied  be. } 
also,  the  subject  matter  of  this  artirlc  will  be  so  considered  in 
n.  17,  ch.  130,  which  rektes  he.  as  expressed  above  in 
a.  13. 

Art.  18.  Several  late  cases  as  to  officers  &;c. ;  uko,  the 
subject  matter  of  this  article  will  be  so  considered  in  a.  19, 
ch.  136,  which  relates  be.  as  expressed  in  a.  13  above. 

Officer's  doings  in  relation  to  execution  and  warrants  of 
distress,  used  as  instruments  in  transferring  and  acquiring 

TOh,  III.  13 
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estates,  tbeir  powers  and  duties  tliereb,  will,  as  ebcvve  ezpres* 
sed,  be  brou^t  into  view  in  chapter  136,  in  whioh  executions 
•&C.  are  coondered  as  one  species  of  instrument  m.pawbg 
and  conveying  estates,  and  property  of  abnost  every  kind,  firom 
man  to  man,  from  individuals  &Ms.  to  corporations,  aod  govern- 
ments by  being  levied  thereon  in  a  manner  niimerotis  stat- 
utes do  prescribe,  and  have  prescribed  from  tiie  first  settlement 
of  the  country  ;  and  in  a  manner  almost  peculiar  to  it.  To  levy 
executions  Sec.  effectually,  requires  much  le^al  knowledge  as 
to  tides  to  eutates ;  therefore  is  properly  made  a  pan  of  them, 
and  made  to  foUow  immediately  suck  knowledge  of  socb 
titles. 

Am.  19.  Phadingt^  wUmeet 

Haoy  matters  in  pleadings  and  evidence,  in  regard  to  of- 
ficers &cc«,wiU  be  found  above  in  this  chapter;  and  also  in  ch. 
65,  and  many  other  matters  as  to  them,  in  this  respect,  will  be 
found  in  almost  every  chapter,  and  especially  in  t!io-e  relating 
to  replevin  and  trespass.  Tlip  object  here  is  only  to  collect 
together  a  few  general  matters  on  this  subject.  The  officer 
and  the  pit.  or  person,  who  employs  him,  will  often  be  found 
pleading,  or  justifying  their  conduct  together,  and  certain  ge- 
neral nues  are  to  be  observed  by  both  and  each. 

^  1.  Rule  first.  If  the  pit.  in  the  action,  in  which  he  en»> 
ployed  the  officer,  justifies  on  an  e^^ecution,  he  must  shew  the 
judgment ;  for  the  pit.  is  liable  if  that  be  wrmkr;  for  he 
must  see  that  it  is  regular  at  his  peril.  But  otherwise,  if  er- 
roneouK ;  for  if  erroneofts,  thnt  is  ilip  fadlt  of  the  conri,  not 
his.  But  most  commonly  the  otiiccr  and  thos*^  rf  fjnesls 
to  assist  hiai,  need  stiew  only  the  execution  ;  though  others 
aiding,  not  so  requested,  are  in  the  pit's,  situation.  As  to  the 
officer  and  his  assistants,  they  may  justify,  though  there  be  no 
judgment  against  the  deft.  For  as  agamst  him,  the  ereeotion 
•lone  is  sufficient,  for  he'b  privy  to  the  record. 

3.  Second.  But  if  a  stranger  sue  the  officer,  he  most 
diew  a  copy  of  the  judgment ;  for  the  stranger  is  not  privy  to 
it,  aod  as  to  him  the  officer  ought  to  shew  the  ground  whereon 
he  justifies. 

^  3,  Third.  The  ofiirer  may  justify  liiouj;h  the  judgment 
be  irregular  or  erroneous  j  for  he  is  not  required  by  law  to 
examine  the  regulariiy  of  the  pit's,  proceedinsjs,  or  tiic  cnors 
of  die  court,  but  he  must  obey  his  precept  where  uol  void. 

^  4.  But  the  officer  is  liable  where  the  matter  ia  not  within 
die  jurisdiction  of  die  court,  for  then  all  is  void. 

^  5.  Even  the  pit.  may  justify  under  an  erropeoos  judgment, 
as  that  is  the  court's  fault,  but  otherwise,  if  it  be  irregular  as 
above.  And  also,  an  erroneous  judgment  is  valid  till  reversed. 

^  6.  The  ofiirer  loses  his  privilege  ui  pleading,  if  he  join  m 
bis  plea  with  the  pit. 


Digitized  by  GoOgle 


4 


OFFICERS  AND  OFFICES. 

^  7.  If  0119  offieioaii^  aid  m  oxoeoting  a  good  writ,  he  19  Cb.  75, 
not  Gable  to  to  action ;  but  ocherwiie,  if  issued  00  an  irregular  ^Art*  I9« 
or  erroneous  judgment,  or  00  judgment  at  all;   for  wben  Vi^v^m/ 
lie  officiously  aids^  he  ought  to  tee  tiiere  is  a  proper  judgmoDt  10  Mod.  24, 

to  support  him.    He  has  not  any  privileire  whatever.  TeoapleiMn'i 

§  8.  Tlie  officer  is  answerable  as  to  juris(hciion,  on  the  vvtltes  122 
principle  ;  whether  the  matter  he  has  to  execute  is  within  the  l^^aodMui* 
court's  jurisdicuou  oi  uot,     always  a  question  (iepcndinc;  upon 
public  law,  tiie  commou  or  slatule  law  of  the  statu,  iu  the 
possetsion  of  every  one  in  legal  contemplation  ^  and  there  is 
no  hardship  in  requiring  the  officer,  as  every  other  persoo  b 
requited,  to  know  this  kw.   Every  mao  who  takes  out  a  writ 
or  warrant  must,  at  his  peril,  kuom  the  jurisdiction  or  authori-  Doei.^ML 
ty,  by  law,  of  the  court  or  ntagistrate  that  issues  it.    Ignoran-  78, 160,  ISl, 
iia  hgis  non  exnisat,  is  a  maxim  of  Roman  and  English  law  gjiJjj^^^ 
that  applies  to  all,  invincible  ignorance  excepted  in  a  few  cases.  318. 

But  as  to  erroneous  or  irregular  matters,  the  case  is  very 
Afferent,  for  whether  the  court  or  masisirate  proceeds  irregu- 
krly  or  errooeoubiy,  is  gcucrally  a  question  depeuUiiig  upon 
facts,  and  on  steps  talten,  facts  appearing,  motioos  made,  and 
pleadings  had,  known  ody  to  the  court  or  magistrate  $  and  to* 
to  the  detail  and  eonrectiiess  of  which  the  law  never  wiU  be  so 
absurd  or  noreasoaable,  as  to  oblige  the  officer  to  mqoire. 
Thetefore,  whether  there  be  jurisdiction  or  not,  be  roost 
know,  and  when  there  is,  his  writ  alone  must  be  his  authority, 
though  founded  on  irregular  or  erroneous  proceedings  The 
officer  tilt! II  is  only  to  incjuire,  is  my  precept  issued  by  the 
proper  jurisdiction  :  is  it  on  liie  face  of  it  a  rejjniar  and  cor- 
rect precept.  For  if  di^iective  on  the  face  of  it,  so  as  to  be 
no  authority  m  kw,  as  if  it  has  no  seal  where  the  law  requires 
one,  the  officer  no  doubt  most  see  to  it.  For  when  by  public 
law,  of  which  all  most  be  knowing,  a  seal,  for  nistance,  u  re- 
quired, the  officer  has  only  to  app^  that  law  to  a  fact  befbie 
his  eyes  to  form  a  right  judgment,  aiMl  to  learn  bis  du^.  Any 
officer  nuj  safely  refuse  to  execute  a  precept  void,  or  bad  on 
the  face  of  it,  and  in  exeouting  which  he  would  be  a  trea- 
passer. 

But  the  officer  is  not  to  shut  his  eyes  to  matters  of  f^et.  It 
is  a  fact  he:  must  know  at  his  peril,  whether  the  place  at  which 
be  is  to  serve  his  precept,  or  make  his  arrest  or  seizures,  is 
within  the  jurisdiction  or  not  of  the  eourt  or  magistrate;  or 
wichb  the  officer's^urisdictioo :  as  if  a  justice  of  the  peace  hi 
lliddfesex  coun^  issue  hk  writ  to  a  constable  of  Salem  to  be 
served  in  Danvers,  in  the  county  of  Essex,  the  officer  most 
look  to  these  facts  ;  these  are  facts  he  is  bound  to  know,  and 
the  law  presumes  he  does  or  may  reasonahly  know  them,  but 
not  if  the  court  issuiui^  hk  precept  in  a  re&ukr  maooer,  met 


Digitized  by  Google 


100  CASK  ON  TORTS. 

Ch.  75.    or  adjourned.    So  he  must  know  wlicthcr  the  persons  he  ar- 
^irt.  19.    rests,  or  the  goods  he  seizes,  arc  tho^e  iiis  precept  antliorizes 
V^^^-y-^^   him  to  ancsi  or  seize.  He  nuist,  on  a  writ  or  warrant,  know  at 
his  peril,  the  property  he  takes  is  A^s  or  not,  when  bis  precept 
connnaDda  bim  to  take  the  property  of  A,  and  it  it  inmaterial 
how  intricate  the  title  to  it  m  ay  be.   Aod  if  the  officer  be  aoed 
Mo  I  '  R.   ^  SPOds  said  to  be  A's,  it  is  a  good  defence  for  bim 

^  *  to  sliew  (hey  are  not  A's»  according  to  FaHer  e*  HoUeo,  eon* 
stable  of  Orange,  aboire  stated,  but  ft  stranger's.  On  the 
whole  there  is  some  doubt  how  far  ignorance  of  the  law  or 
fact  escuses.  Says  the  rale  ifrnorantir!  nna  f  -i^itsat  extends 
only  to  criminal  cases.  Lord  Hnle  Inv  >  d  own  tliu  rule  gcncr- 
ahy,  as  to  the  law,  but  says  ignoiaurc  of  tln'  fact  often  excus- 
1  Hale's  P  C  Doct.     Stud.    On  this  giouuJ  ol  ignorance  of  tbo 

42  — 4  Bi.'  *      ^Sbw  seems  to  be  these  distioctions :  1*  My  ignorance  of 
Com.  IT?.     the  law  is  no  excnee  for  mj  committing  a  crime,  or  for  doing 
an  injury  to  anodier.   If  through  ignorance  of  the  law,  1  com- 
mit a  crime,  1  am  clearly  punishable  by  law.   And  if  I  toiure 
an  innocent  person,  aod  be  sustain  loss,  I  must  bear  it,  as  I  am 
at  any  rate  negligent,  in  not  knowing  the  law,  though  perhaps 
inn  jceni  in  my  iuteniioos  ;  but  he  is  wholly  innocent,  and  guil- 
ty of  no  negligence  whatever:   2.  In  the  Doct.  &  Stud.  79, 
ch.  26,  is  this  good  distinction  in  conscience;  lo  wit,  if  one 
not  learned  in  the  law,  called  on  to  do  an  act,  aod  he  takes  the 
tdvice  of  good  couosellors,  if  legal  or  not,  aod  tbey  adnse  Urn 
it  is  legal,  but  thej  mistake  the  law,  he  U  excoaed  b  eoMctence, 
though  not  in  law,  if  he  follows  their  adfioe,  and  doea  the 
act :  S.  If  through  ignorance  of  the  law  I  pay  A  mooiea  I  do 
not  owe  him,  and  he  receives  them,  even  in  a  like  roamier  ig* 
norant,  yet  1  may  recover  ihem  back  in  law  and  conscience  ; 
clearly  in  conscience  and  eqttity  ;  for  if  both  be  ignorant  of 
the  law  on  the  subject,  this  obvionslv  is-  no  reason  for  his  get- 
ting and  liolding  my  property  wiiiiout  giving  any  consideration 
for  ii }  and  there  '\&  no  law,  expressed  or  implied,  for  his  re- 
taining it.  But  these  rules  are  no  exception  to  another  even  in 
criminal  cases ;  that  it,  where  the  law  or  statute  itidf  mtj  be 
construed  to  excuse  the  act.   But  ignorance  of  the  deed  or 
fact  sometimes  excuses  in  law,  but  nol  always.   See  cases 
stated,  Doct.  &.  Stud.  p.  250  to  358,  ch.  46,  47,  and  cases 
cited.    And  as  to  the  fact,  ignorance  of  it  excuses  not,  where 
the  party  is  bound  by  his  contract  or  hy  law  to  knoW  it.  This 
is  the  general  rule  with  scores  of  minuter  ono«. 
MttH.  Essex,      ^  9.  In  this  action  the  court  decided,  that  lie  who  comes 

^  officer  at  his  request,  may  plead  the  rreneral  issue  of 

17'  6,  Eii.er-       ^       u        j    •  •  •  •       •  j  .  i  i 

too  «.  ii«icA        g*Juty,  and  give  any  special  matter  in  evidence,  and  tliougli 

B  the  actioii  of  Bridge  «.  Butler  k.  al.,'  the  officer  and  Spar- 

hawky  the  asastaot*  the  asnstaot  pleaded  i^ecially,  yet  it  ww 
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■01  neceseaiy  for  faiin  so  to  plead.  One  leqiiirad  by  the  offi-  Ca.  75. 
eer  to  «id,  is  io  his  situation ;  one  who  fohniteers,  is  io  the  Art*  19. 

pit's,  generally.  v^^v-^/ 

^10.  This  was  debt  against  Pope,  late  sheriff  of  ,  for  l  SauDd.84, 

that  the  pit.,  June  15,  1654,  sued  a  writ  out  of  ,  directed  J^'J?"**** 

to  llie  deft.  cornuiaiiding  him  to  lake  Fabian  Hill,  recit- 

ing  the  sitbstauce  of  the  precept,  and  stating  tlie  deft,  did  arrest 
Hill  b  execution  for  the  said  debt  and  damages,  and  him  had 

b  prison  m  execution  Ice.,  until  at  ,  the  deft. 

ivitbout  the  pit's,  leave,  and  against  his  will,  Toluntarily  per^ 
mitted  the  said  Hill  to  escape,  and  go  at  large  wherever  he 
would  ;  the  debt  not  satisfied  &c.  **  whereby  an  anion  lias 
accrued  io"  the  pit.,  to  demand  and  have  of  lliesaid  I'ope  the 
said  sum  oi  £  yet  not  paid  S^c.  Plen,  the  cause  of  ac- 
tion did  not  accrue  within  six  years — demurrer  and  judgment : 
Ist  rale.  That  debt  for  an  escape  of  one  in  execution  is  not 
within  the  statute  of  limitations,  but  an  actioo  of  the  case  is : 
3.  The  pit's,  declaration  was  bad,  because  it  did  not  set  forth 
any  judgment ;  he  only  stated  be  sued  out  execution :  3.  If 
the  jiidgmenl  be  reversed,  the  nrtion  of  escape  is  s^ono.  and  the 
oiltr  r  may  shew  this  :  4.  The  officer  is  bound  lo  execute 
erroneous  process.  Pit.  discontinued. 

Williams'  notes  on  this  case  :  6.  The  word  voluntary^ 
dXMigh  generally  used,  is  superfluous.  Its  proper  place  is  the 
replication :  6.  On  a  declaration  for  a  volootary  escape,  the 
deft,  may  give  a  negligent  escape  in  evidence  :  7.  The  deft, 
may  plead  thereto  he  took  the  pinoner  on  fresh  pursuit,  with- 
oTit  trriversing  the  voluntary  escape  :  rule  8.  And  if  in  fact  the 
officer  &tc.  takes  the  prisoner  on  fresh  pursuit,  **  he  is  now 
bound  to  plead  it,  and  cannot  give  it  in  evidence  oo  nU  debet^ 
by  8  &t  9  W.  III.  c.  37,  sect.  6. 

Rule  9.  Debt  lies  by  the  statute  of  1  Rich.  II,  c.  12,  for  a 
negligent  or  voluntary  escape. 

Rule  10.  On  a  negligent  escape  the  officer  may  retake  be- 
fore sued,  and  plead  this  and  is  excused  ;  but  is  a  trespass  if  be 
retake  on  a  voluntary  escape.  So  no  plea  of  retaking  m  such 
case. 

Rule  11.  The  officer  may  justify  retaking  in  both  cases  on 
a  new  ca.  ad.  sa.  as  the  pit.  may  sue  it  out,  or  sue  the  debtor 
on  the  former  judgment. 

Rule  12.  If  on  a  voluntary  escape  the  prisoner  retunis,  the 
ph.  may  admit  him  to  be  in  execatioo,  and  he  is  so. 

Rule  13.  If  one  escape  on  eieftie  process,  and  the  pk. 
sues,  he  alleges  the  deft,  was  "  permitted  to  go  at  targe,  and 
did  not  apppnr  at  the  day.'*  But  if  on  exeoation,  he  was 
"  permitted  to  go  at  large." 

Rule  14.  Oa  a  volimtary  escape  oo  me»ne  process,  tbe  offi- 
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Ch.  75.  eer  may  justify  a  retaking  before  the  'redmi  of  tb€  writ.  Ma* 
Art,  19*  ny  authorities  are  cited  by  Wiiliama  to  wgfpon  each  of  tbeie 

^^^Y^^  positions. 

Rule  15.  "Where  the  ^^piri'iity,  or  record,  is  but  indure- 
mcnt  to  Uie  action,  and  matter  of  fact  is  the  foundation  of  it, 
nil  (h  bct  is  a  good  plea.  As  in  debt  for  rent  by  indenture,  or 
for  an  escape,  or  on  a  deoastavUf  the  indenture  or  judgment  is 
bat  inducemaDt  ^  and  the  arrears  of  rent,  the  escape  and  the  de* 
vatinii  are  the  foundations  of  the  actbn.  Bot  on  the  other 
hand,  where  the  action  is  grounded  opon  a  record  or  specially, 
nil  dAei  is  no  plea,"  "though  facts  are  mixed  with  it;  and 
in  an  action  by  the  assignee  of  the  bail  bond  of  the  sheriff  nil 
debet  is  no  plea." 

Rule  16.  But  it  is  not  necessary  to  plead  or  ?hc\v  the  wJioIe 
record.    Many  of  these  rules  as  to  pleas  and  evidence^  are 
laid  down  in  i>i>i]aloijs  r.  Walker,  2  D.  &  E.  126. 
SM(xi.  137,          11.  It  was  decided  in  this  case  to  be  law,  thai  wlierever 
Care  "'same  ot  deft,  justifies  by  way  of  excuse,  he  must  ct  L  foith 

case,  1  Salk.  bis  warrantt  he  must  admit  the  ha  to  be  done.  And  so 
]07,  ins  —  wbenefer  one  justifies  under  a  writi 'warrant,  prucepc»  or  other 
i^^l^g^^'  authority^  he  must  particniariy  state  it  in  bis  plea.  And  it  is 
D  Pleader  not  enough  to  ssy  be  did  the  ad  mriuie  warranti,  but  he  oa{^ 
l!  MIlZ^  shew  his  warrant.  And  he  must  al^  shew  he  has  pursued 
Ok  ML  authority  in  stiU'^tnncc  ;  and  shew  mesne,  or  any  returnable 

process,  duly  returned.    Co\vj>.  19;  1  Saiind.  298,  was  de- 
livered to  the  officer  before  the  act  iustificd  was  done. 
Saand.  2W.  12.  "  An  ofiicer  cannot  justily  more  than  an  assault  by 

19— Lot*  virtue  of  an  arrest,  without  sbewiog  the  pit.  resisted,  or  eo- 
929  — wiues  deavoared  to  rescue  himself,  unless  it  be  by  way  of  wtoUHer 

Tiunt  ^^i*      imprisonment  of  the  wife,  and  ibr 

Brigp  Ik'      iraprisoaiog  her,  psrquod9i/o*  Plea  not  guilty,  as  to  all  but  the 


^mes.—     imprisonment.    As  to  that  three  defis.  justified  under  p  , 

citcd^^stni.  it  :  Tiiltle,  as  the  attorney  of  &:c.  delivered  ilie  writ  of 

1  Ld.  rescue  to  Bric;^s  and  Barnes,  ofllccrs,  to  be  executed  ;  aud 

oTTl ^r~s  ^''^-^  '^^  ^rtue  of  it,  did  jsjently  hiy  their  Iiands  on  fierin  , 

J).  IlC78,  arrest  her,  and  did  take  and  arrest  and  detained  her 

■  days  as  was  lawful  — ^General  demurrer  :  1.  Objec- 
rion  that  Tutlle  had  not  justified :  3.  MdUur  will  not  jus- 
tify a  battery.  The  court  said,  Tuttle  bad  justified  and  had 
admitted  the  trespass,  as  every  one  who  justifies  must  do :  3, 
A  deft,  may  justify  a  battery  by  pleadbg  aioliter  wtanvs 
pOiuit  in  order  to  arrest  on  a  writ  or  warrant  (this  point  has 
been  much  disputed).  Judgment,  plea  good.  According  to 
Weaver  v.  Bush,  the  deft,  need  not  plead  wuMUer 
j^tu,U.    See  Ch.  2,  a.  1. 
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§  lo.  If  aii  officer  do  more  than  arrest  one,  as  if  he  heat   Ch.  75. 
bim  or  iU  treat  him^  "  without  my  resistance  or  atietup^  to  res-   Art.  1 9. 
cue  luaisdif  lie  i»  liable  to  an  actacMi.   And  if  after  ao  arrest 
of  ooe^  iie  aasault  and  reiitt  the  officer  id  the  execntkNi  of  hit  cro.  ei  268. 
office,  iie  may  in  his  plea,  jusfiiy  beatlDg  him ;  for  it  is  lawful  Pendiebury 
for  the  officer  to  beat  and  wouod,  id  Ihs  owu  defooce,  the  dt.  i'£!f  ^ikT 
10  order  to  inforce  the  process  of  law.  165. 

S  !4.  If  an  ofTictr  have  a  warrant  against  A,  and  he  will  not  1  Bac.  Abr. 
surier  hiriLseh*  to  be  arrested,  and  the  ofiicer  beat  and  wound  — ® 
him  in  the  attempt  to  take  him,  be  may  justify  it.    If  the  dffi- 
cer  be  indicted  for  it,  he  may  give  it  in  t  \  idence  on  not  guihy, 
but  if  an  aciiou  on  Uie  case  be  brought  u^am:>t  him,  he  must 
plead  the  oiatter  specially. 

^15.  Ad  officer  of  ao  inferior  ooorl  may  justify  uBder  a  ^  -„^g 
voidable^  but  not  onder  a  void  process ;  and  it  may  be  ieMur  tts.— c«w^ 
yieeeiiwai  eK,  according  Id  modem  practice,  though  «eacf  by  ^ 
ancient  practice. 

This  was  an  action  against  parish  assessors.    In  their  plea  i  m a  r. 
they  st  ited  and  tiled  a  hripf  statement  of  their  special  matter  p.. 
of  defence,  and  for  plea  according  to  the  act  passed  Feb.  25, 
179.3,  said  they  were  not  guilty,  in  maoner  and  form  ; 
they  opened  and  closed. 

This  act  provides,  that "  in  all  actions  pending"  in  tlie  courts  ^ass.  Act, 
in  this  state^"  wher^  the  defence  mteiided  to  be  set  up  by  Fab.8Q»l79Sir 
the  deft,,  is  or  may  he,  that  be  w^^  a  justice  of  the  peace, 
ibprifl^  deputy-sheriff,  or  coroner,  or  a  town,  district,  precinct, 
or  paririi  officer,  or  some  other  oHlcer,  civil  or  military  ;  and 
that  the  act  or  thing,  for  which  he  is,  or  may  be'  sned,  is  or 
may  be  an  act  or  thing  done  by  him,  by  virtue  or  in  execu- 
tion of  hisothce  ;  the  deft,  inny  plead  the  general  issue,  and 
give  the  special  matter  in  (  vid-  iK  u|>ou  filing  in  the  cause  a 
brief  statement  of"  such  spuciul  luaiter  of  defence,  wiiiaa  aucii 
time  as  the  court  shall  order,  of  which  statement  the  ph.  shall 
be  entitled  to  a  copy  \  or  he  may  plead  specially,  at  liis  elec- 
tioQ."  And  it  has  been  decided  that  this  statement  of  facts 
must  contain  all  material  foots,  as  in  a  special  plea,  and  no 
doobt  the  reason  is  the  same  in  both  oases :  that  is,  to  give  mK 
tice  to  tlie  adverse  party,  of  the  matters  he  is  to  reply  to. 

^17.  The  gaoler  is  not  liable  to  the  sheriff  in  case,  hut  h  g  johns.  K. 
in  assumpsit,  for  a  neghgent  escape.  In  assumpsit^  on  his  impli-  5407,  Kaio  U 
ed  promise  to  serve  the  sheriff  with  diligence  and  fidelity .  oirnnder*^ 

^18.  A  sheriff  or  officer  having  an  execution,  cannot  with  Cowp  173. 
his  own  money  pay  the  pit.,  and  if  he  do,  he  t.  aiinoi  afterwards  R. 
levy  the  cxecutiqp  on  the  (left's,  property.  Nor  can  he  take  a  r^'<j^' 
bond  or  other  security,  and  detam  the  execotioa  in  his  hands,  Pmyn  &  ai. 
and  use  it  to  enforce  payment  of  the  money  advanced  by  him,  'j^  ^^^^^^^ 
he  accepted  a  note.  m  "  ^' 
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Ch.  76.  ^19.  Held,  it  a  debtor  be  in  sheriff's  custody  oa  the 
Art.  30.  execution  of  A,  the  delivery  to  the  sheriff  of  a  ca,  ad.  m,  of 
V«^-v*x^  B  against  the  mme  debtor  is  not  ipso  faeio  eteo  inttanii  an 
8  Johns.  R.  arrak  so  as  to  place  the  debtor  in  custody  on  B*8  execution. 
f^^^  §  20.  Plm  in  abaieamt,  Held»  1st.  That  e  deputy  of  a 
Wh^£.  sheriff  may  serve  a  writ  on  a  deputy  gaol-keeper,  appointed 
11  M»«.  R.  by  the  same  sheriff.  If  a  deputy  of  a  sheriff  serve  process 
Ga*  e'p^Oiif*  ''^^^^^  another  deputy  of  tlie  same  sheriff  is  a  party,  it  is  not 
Itm.  ^oid  (or  this  cause ;  it  is  not  error  if  the  defi.  appear  and  an- 

swer, though  the  court  on  motion  or  plea  will  set  tlie  proceed- 
ings aside ;  a  deputy-gaoler  is  not  a  deputy-sberiiT;  and  when 
tbe  finrmer  b  a  party,  the  coroner  has  no  power  to  serve  the 
process,  but  only  where  the  latter  or  the  sheriff  is  a  party.  Plea 
in  abatement  adjudged  bad,  and  a  respondea*  ouster  awardi  d, 
I  Cninrh  ^21,  Officer's  commission,  sec  Marbury  i?.  Madison,  (!^h. 

181,  175,  186,  a.  2,  s.  20,  several  iii;itu?rs  as  to  it.  Held,  also,  1st. 
MUdlMMi.**  ^^ben  a  commissioa  for  an  oiiiccr  is  signed  by  the  President 
of  tiie  United  Slates,  the  appoinimenl  is  complete.  2d.  Nor 
is  the  delivery  of  the  commission,  or  its  transmission  to  the 
officer,  or  its  actual  receipt  by  him,  necessary  to  the  validity  of 
his  appointment.  Nor  3d.  Is  the  accepunce  of  the  officer 
necessary  to  such  validity.  Nor  4th.  Is  the  possession  of  the 
commi<5«!OM  noressary  to  author  ze  him  to  perform  his  duties. 
5th.  When  all  is  done  proper  to  authorize  a  recording  officer 
to  record  a  rornniission,  or  other  instrumriit,  niid  ho  is  direct- 
ed to  do  k,  il  la  lu  law  iucoiiicii,  lliuugU  uol  actually  trauiiciib- 

ed. 

Bonds  to  aod  ^*  Sheriff's  duties  and  powers  in  sundry  cases, 

of  f!  cers,  These  in  many  cases  have  been  already  stated  in  various  ways 
li'^c^**    ''^'^^"S  ^  ^  office,  as  in  actions  for  escapM,  false  returns. 

Statute*  of  8"tl  rescues,  fee.  &:c.,  and  will  be  further  in  Ch.  436  ;  his 
MMue,cli. 92.  powers  and  duties  in  levying  executions  oil  estates  &£c.  &tc. ; 

in  Ch.  175,  in  S(  rvin2;  writs         kc.,  Ch.  219,  in  process 

&^c.,  niuay  places  m  this  chapter  kc. 

Strange  \2fi2.  ^  1 .  He  cannot  refuse  to -serve  a  writ  til]  his  fees  are  paid. 
Lum  2i._3  Where  not  liable  for  an  arrest,  see  Tariton  «i.  Fisher.  Is  an* 

— sJ'w  Bl*  swerable  for  his  deputy's  acts  in  his  office,  Dougl.  43  n.  How 
eas.  suable  for  his  deputy's  default,  see  Cameron  r.  Reynolds. 

Trespass  lies  nsjtiinsl  him  if  his  deputy  take  A's  goods  Instead 
of  B's,  on  n  /7rn /ana?  against  B;  and  iu  such  action,  to 
affect  the  sheriff,  it  mn^i  be  jnoved  the  deputy  is  a  general 
deputy,  and  has  eiven  mdemnity  to  him,  and  acted  under  his 
authority,  by  regular  evidence  &ic.,  and  6  D.  £.  122  ;  7 
D  8  II  E     I>*  I>n)Ee  e.  Sykes. 

sos.  Tayiorv.    %  ^*  ^  ^  sheriff  appomt  a  special  deputy,  at  the  pit's. 

BicimrJ  n  request,  and  the  deft,  is  arrested,  the  sheriff  is  responsible  for 
fiii^i       him,  though  in  another  suit.    The  sheriff  should  have  in- 
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f|ijirerl  if  the  deft,  was  not  in  custody  m  other  suits  before  he   Ch.  76. 

discharged  him.    It  is  a  general  rule  the  sheriff  must  person-  »^rf.  20. 

ally  serve  the  writ,  or  procure  it  to  be  served  by  some  per-  s.^-v-^i/ 
son  for  whom  he  is  responsible.    Seems  contra,  d  £sp.  R. 

m. 

^  8.  The  sBeriff  is  botrod  to  bring  into  court  a  fenoD  in  6  Johns,  r. 
bis  eiMtody  on  execution,  if  tendered  the  expenses  for  bring-  ^ 

ing  him  up  and  returning  him. 

§  4.  The  sheriff  does  not  pay  interest  on  monies  in  his 
haiuis,  while  proceediogs  are  stayed  by  the  court  for  reasona- 
ble cause. 

§  5.  To  a  writ  of  venditioni  ejcjponas  liie  sheriff  retuiued  j  3^,  ^ 
that  part  of  die  goods  lened  remained  for  want  of  buyers*  359,  scaadar 
And  the  eonrt  refused  to  grant  an  attachment  against  him.     *'  ^^'^ 

$  6.  If  he  be  directed  to  arrest  one  not  liable  to  be  arrest  a  Ld.  Bvjm, 
edf  he  may  return  the  fact  in  excuse  for  not  arresting  him,  as.^M 
where  he  h  cTiHsted  &c. 

$  7.  If  the  .slu  l  iff  of  the  present  year  make  a  return  in  the  Loflft  sa, 
name  of  the  sheriff  of  the  precedinjr  year,  it  is  a  false  return 
by  the  present  sheriff,  as  it  is  esseaiiul  dm  1  eiuiu  appuai  lu  be 
made  by  the  proper  officer. 

$8.  Sheriff  loses  part  of  1u»  county  captured  hyan  enamf.  i61lliMt.R  « 
In  September  1812,  before  Eastport  was  captured  by  the  en-  10.  Coogdoa. 
eray,  the  sheriff*s  deputy,  Wood,  attached  property  there,  *' 
and  delivered  it  to  A  and  B,  who  contracted  to  return  it  when 
called  for  &tc.  ;  tlie  enemy  captured  the  town,  but  did  not 
seize  or  capture  any  private  propertv ;   in  1816,  after  the 
peace,  but  before  ti»e  enemy  gave  up  tiic  town,  ilie  execution 
was  delivered  to  the  sheriff.  Cooper.   A  and  B  refused  to  de- 
liver up  the  goods,  and  there  was  no  sale  of  them.  Held» 
the  sheriff  was  liable,  for  he  had  his  remedy  agamst  them» 
and  the  goods  in  1816  might  have  been  sent  out  of  Eastport, 
and  sold  where  he  had  jurisdiction.    But  otherwise,  had  the 
enemy  seized  or  kept  a  control  over  the  goods  attached. 

»5  0.  A  writ  of  inquiry  of  damages  (was  an  action  of  slan-  j  johns.  R. 
der)  may  be  executed  by  a  sworn  deputy  of  the  sheriff.  The  63, 73,  Til- 
powers  of  the  deputy,  traced  by  Kent  C.  J.  from  Ae  earliest  c^SSimi 
times,  and  the  cases  in  which  the  sheriff  must  act  in  person,  - 
as  where  statutes  so  direct,  or  where  he  deaily  acts  judicial- 
ly, pp.  69  to  75. 

$  10.  Sheriffs  in  Virginia  must  be  appointed  annually  j  rommon- 

therefore  when  one  is  appointed,  and  gives  bonds,  his  sureties  , 

^      ,  'f^,       11®     -        .    '  ,      /r  Fairfax  k.  al., 

are  held  but  for  the  year,  thmi'^h  he  contniue  to  act  as  snenn  4  Hen.  kM. 

another  year,  but  is  not  appointed  for  the  second  year.  1  Rev.  208. 

Code,  c.  80.  9  Weniw. 

JVbfefd— Pleas  lie.,  forms  of  them  pleaded  by  officers  &c.,  p  34, 340  to 
justifying  under  Warrants,  writs,  executions,  &c.  9  Wentw.  ^^^^^y' JJjf 

VOL*  lu.  14  maso. ' 
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Ch.  76.  22,  23,  21.  Goods  seized  on  a  scire  facias,  63,  89,  01,  ^3, 
Art.  1.  and  U8,  126.  Deft,  detained  the  pit.  on  a  warraut  kc, 
334,  336.  On  Ca.  Sa.  351.  On  Capias  ad  retpond,  352. 
Od  execution  for  debt.  Lev.  Ent.  212.  Taken  on  capias  in 
withernam  Raa.  Ent.  683.  On  habere  faeUu  pateeaioiimih 
Lev.  Ent.  181.  On  warrant  on  judgments,  2  Lutw.  1410, 
1439,  1452,  1461.  Other  takings  on  warrants  and  execu- 
tions, justified,  Ras.  Ent.  646,  661,  6f39,  670,  571. 
Vetcres  liitraliones,  156,  158,  166,  173,  17  1.  linpnsonment 
justified  without  process,  Co.  Ent.  165 ;  2  Bro.  146,  222 ;  3 
Brownl.  216  ;  Ast.  301,  303,  304.  Sundry  cases,  1  Saund. 
76  to  82.  Under  legal  process  imprisonment  justified,  3 
Wils.  special  pleadings  &ic.,  375  to  292 ;  1  H.  B.  555 ;  3D. 
U  £.  292;  5  D. £.  112, 182;  Ras.  Ent.  340,  342. 


CHAPTER  LXXVL 


CASE  ON  TORTS.  PROPERTY  SPECIAL. 

As  the  pit's,  leijal  right  to  have  any  portion  of  property  lo 
himself,  and  to  exclude  liiu  deft.,  is  the  real  ioundalion  of  hi» 
action  against  him  for  meddling  with  it,  it  niay  be  useful  to 
-devote  one  chapter  to  the  ascertaming  of  the  party's  right  to 
property,  in  a  few  special  cases ;  in  which  he  does  not  acquire 
It  by  descent,  by  will,  or  by  grant,  or  in  the  usual  modes,  but 
in  some  special  manner,  as  by  accession,  nlluvion,  by  confu- 
sion of  goods,  in  emblements,  \n  things  iound,  in  tilings  inci- 
dent, as  heir-looms  &c.,  in  auuuai^  /era  naturmt  by  succes- 
^iuu,  iii  toll,  L,c, 

In  this  chapter  the  mam  object  is  to  ascertain  the  party's 
right  to  the  thing,  as  the  ground  of  his  acdon  to  recover  it,  or 
to  recover  damages  for  an  injury  done  to  ii.  In  considering 
these  kinds  of  property,  special  or  qualified,  tiie  diificult  part 
is  to  ascertain  the  party's  property  in  them.  Wlien  the  pit's, 
prajicrty  in  such  tilings  is  ascertained,  and  the  injury  to  it 
knouii,  he  will  be  entitled  to  his  action  on  tlie  case,  of  deti- 
nue, replevin,  or  trespass.  The  action  on  the  case  is  thai 
kind  which  will  be  most  attended  to  in  this  chapter.  And  the 
right  and  degree  of  property  in  these  special  things  necessary 
to  be  known  in  this  action,  is  just  that  right  and  degree  ne- 
cessary to  be  known  in  the  other  kind  of  actions.  The 
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fiir.st  step  is  to  ascertain  one*s  right  to  such  special  property  j   Ch,  76. 
second,  his  remedy  for  wrongs  to  it.  '^rt-  1. 

Art.  1.  Proj^eriij  by  accession.    ^  1.   Property  by  acces-  v-^-v-^^ 
WMiisiviieiioiieowmi  atlijiig,aad  I  bestow  labour  upon  it.  As  ^'^^ 
if  be  own  timber  and  materials,  aod  of  them  1  build  a  ship,  this  jn»l\fM^st, 
is  bis,  and  my  Uiboar  becaaoes  bis  by  accession,  or  by  my  bes-  1. 1,  s.  2o.— 
towii^  h  oa  his  property ;  and  tliis  principle  holds  so  bog  1^*0^4^2,8. 
as  his  property  or  materials  remain  substantially  the  same.  — Accesaimi 
But  if  1  wholly  cliunge  his  property,  as  if  T  make  his  apples  '*j^ppj'^5"^ 
into  cifkr,  lliis  is  mine,  and  liis  ;ip]tU'v  become  nniie  by  ac-  vil  15.— Bro! 
cession,  and  i  roust  pay  lor  them.    In  ilie  first  case  he  has  an  tit.  Property, 
action  to  recover  tiie  ship  herself  from  me,  or  for  an  injury  ?5uj<^-Fit». 
done  to  ber ;  but  in  the  last  ease  he  has  an  action  to  recover,  Abr.  Bftr»  144! 
not  the  cider,  but-  only  to  recover  the  value  of  the  apples,  or  —See  cb.  77, 
the  amount  of  damages  he  has  sustained  by  my  taking  them,  ib  jJlba^'it 
This  rule  of  property  we  have  taken  from  the  civil  law.    It  is  2H7  ,  \  mnn- 

not  material  whetlu  r  his  propcrtv  or  mv  labour  in  these  cases  "J*"^'"'"e»  ray 
1.  111         J      •  I  '  ■  11  -11    blitck  salts  in« 

be  the  most  valuable  ;  tlie  right  is  gronnden  on  practicable  to  pearl-aah- 

principles}  while  bis  timber  remains  not  ciiseiuiaUy  chajiged,  esformejth* 
be  can  i4enti^  It  and  recover  it,  and  It  is  my  folly  to  bestow 
my  labour  upon  It,  or  to.  annex  something  of  mine  to  it,  with-  Babcoekv. 
out  any  agreement  widi  him.    I  never  can  makci  his  cane  'li- 
mine, even  by  putting  a  gold  head  upon  it,  against  or  without  Aiso5VV»Ml> 
his  consent.    But  if  I  totnllv  change  his  property,  as  by  turn-  Con.26. — 
ing  his  grapes  into  wme,  though  I  am  a  wrongdoer,  he  never  fngt'^yb  ^ 
can  identify  his  grapes,  so  he  never  can  recover  the  wine.  tit.  se/ 
My  property  may  become  anotlier's  by  anotlier  species  of  ac-  J*Cj5 
cesaon.  As  when  I  take  my  neighbour's  son  and  clothe  him ; 
these  clothes  become  an  accession  to  the  boy,  and  if  his  father  Lm^-ch. 
take  them  away,  h-  shall  have  tbem  as  annexed  to  the  person  l^oe  Loi** 
of  his  son  ;  and  if  I  have  any  remedy,  it  is  not  for  taking  750. 
away  the  clotfms,  Ijut  for  taking  away  the  boy.    Whatever  al- 
teration of  form  property  may  have  undere;one,  the  original 
owner  may  take  it  in  its  new  siiape,  if  he  can  identify  the 
ungiuai  lualunak.    7  Johns.  R.  473, 

1 9.  So  gabed,  is  In  faet  property  by  aceesssioii,  2  m.  Con. 

by  successive  and  imperceptible  accession.  If  an  island  arise  sei^m.' 
b  the  middle  of  a  river,  it  belongs  to  the  owners  on  both 
fides ;  if  nearer  to  one  bank,  then  to  the  owner  of  that  bank,  i]  7^  i!-Ld. 
An  island  arising  in  (he  «:ea  is  the  nation's,  and  so  in  an  arm  Raym.737. — 
of  the  sea,  or  wiierever  tiie  tide  ebbs  and  flows,  at  common  l^'iai* 
law.    If  land  be  gained  slowly  from  the  sea,  it  belonjrs  to  the  2a.    *  * 
owner  of  the  adjoining  land,  but  if  suddenly,  then  it  belongs  to 

tbe  nation. 

$  3.  So  it  belongs  to  the  adjoining  owner,  when  made  grad*  s  Mr^s. 
ually  by  the  operation  of  natural  causes,  as  flats  are  often  f,|)^^vluiii- 
gradually  extended  put  in  tide  rivers,  or  when  made  grtdual-  in^iMm.  '^ 
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Ch.  76.  ly,  partly  by  such  causes,  and  partly  l>y  artidcial  meaus,  a6- 
Art.  3.    erecting  wharves,  &c. 

\^^>y<^  ^4.  So  if  I  met  a  houas  on  my  iMsgblioiir'«  gwnd  ud 
fix  it  to  the  m3,  k  bemoet  hit  by  accession  to  bia  kad,  aa4 
if  i  erect  a  nusance  to  it,  he  is  as  much  entitled  to  this  action 
00  die  case,  as  if  he  built  the  house  hiniself.    Tlie  only  poiot 

of  any  difHculty  beinsr  settled,  that  is,  tiiat  the  houoi  il  !■§» 

the  action  lor  the  nusaace  follows  of  course. 
_  t  ,     T»       $      Sea-u  ced  &c.,  cast  on  shore,  bcJoogs  to  the  owner  of 

fi  John".  It      ,   ^     .,         ,  »      /•  . 

8i8»828.—    "1®  sod,  and  not  lo  tne  first  occupant. 

Jot.  liiM.  L.       ^  0.  According;  to  Justinian's  code,  that  is  Qlluvion  which  is 
s^t.^,        jg^^  gQ  gradually,  that  it  cannot  be  perodvad  how  aaoch  or 
'  '       when  added.    JmM  if  a  river  forcibly  separate  a  part  of 

land  and  amex  it.  to  B's,  tt  if  stall  K%  unless  it  remain  a  long 
time  annexed  to  B's  land.  As  lo  ibis  made  land^  the  Bmaaa 
law  is  the  same  as  outs, 
ppp  Bye-laws  AhT.  2.  Property  in  btnilts^  bj-id^es,  canals^  and  roads. 
and  Corpora-  §  1-  Tn  all  lliese  rnscs  lliere  is  a  special  or  <jualified  kind  of 
property.  Thougii  Uie  corporation  mny  liave  a  real  or  per- 
sonal estate  in  fee,  or  for  years,  in  a  bank-house,  bridg:e,  canal, 
or  turupiko-road,  kc.  as  the  deed  to  it  may  be,  yet  the  iudi« 
vidual  member  in  his  shares  in  the  corporate  slook  or  estate 
has  nothing  but  a  rigbtto  demand  and  have  a  money  dividend| 
and  so  only  personal  estate  %  and  if  the  eorporatioo  or  |mUia 
has  the  bridge,  eanal,  or  road,  on  the  land  of  anacher,  as  ia 
oommooly  the  case,  the  interest  or  ostate  the  corpomtkm  or 
public  has,  in  either,  is  but  an  incorporeal  hereditament  or  in- 
terest, as  to  which  there  may  be  a  nu^anro  or  disturbance,  so 
an  action  on  the  case,  but  the  corporation  iias  no  corporeal  es- 
tate in  either,  and  of  course  no  writ  of  entry,  or  trespass,  or 
Other  actions  tliat  appertain  only  to  corporeal  estate. 

That  the  share  of  tlie  individual  member  of  the  corpora* 
tion  is  but  personal  estate,  is  now  a  Awtter  elouly  Hitledy 
tiwugh  not  without  much  litigatiQii« 
MMi.6afbik,    ^  ^'        V^^^      settled  in  thb  probate  cause  of  RosseU 
Feb  i7tf6, 8.  and  Others,  appellants,  v.  Temi^e  and  another,  appellees ;  there 
Rmiutal         *  discussion  of  the  case,    in  this  case  the  heire 

Tenplcli  of  l^homas  Hussoll  contended  tliat  his  shares  m  Maiden, 
d*  Ciiarles-ri\  er,  Haverhill,  Andover,  and  ^Ifrrimack  bridges,  ia 

]Mid(llesex  canal  ou^ht  to  he  con  idi  red  as  real  estate, 

and  his  widow,  afterwards  married  to  Temple,  ought  to  have 
only  her  dower  for  life  in  tliera.  On  the  other  Imnd,  Temple 
and  wife  contended  they  were  personal  estate,  and  ought  to 
be  distributed  as  such,  and  liie  have  one  third  part  finvver. 
The  strongest  case  amoog  these,  in  iavor  of  real  estate,  was 
the  Middlesex  canal,  in  triiicfa  the  corporatioii  had  a  fee  sim- 
j/k  09talB»  or  an  oitate  forever,  and  a  peipetiial  lolL  By  tba 
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statutes  passed  respprtinor  tlii?  canal  and  real  estate,  the  prop-  Ch.  76. 
erty  therein  wn?  di\itl«  d  uiio  BOO  shprp<5,  nnd  the  shnres  i?^  Art.  2, 
the  canal,  iocluding  tlie  {owing  paths  and  wliarves  iluMi  on,  ^^^^y/"^^ 
were  made  oransferrable  aiid  taxable  as  personal  estate.  Tins 
corporation  ako  had  power  to  hold  real  estate  to  the  amount 
of  ^eaOjOOO,  ow  mA  abort  tiie  Mil  Mf,  and  tUs  appenck 
«nt  fM]  Mttie  was  BMfe  CaxiUt  M  imI  eMe  of  the  eorpo* 
ratkm  m  the  arreral  tomis  la  wImJi  H  la^.  It  Has  arfjoad 
{fot  tiie  widow)  that  these  tfaarot  wm  personal  estate  for  tMO 
laaaons:  1st  Became  thaoaoilataiean  oalfaaitt  in  tlieeor* 
poration,  which  alone  can  acquire  it,  alone  be  seized  or  pos- 
sessed of  it,  alone  pass  it  away,  manage  or  repair  it,  and  so 
must  Jiold  it  entire*  :  and  that  the  corporation  is  a  moral  per- 
son to  all  the  purposes  of  ])roperty.  Its  tenure  i?  to  their 
successors,  or  to  their  sut  cesburs  and  assigns ;  these  es- 
tates Defer  can  vest  in  or  be  divided  among  \h»  individual 
awbotii  to  bold  as  tenaiiii  in  oooudod  Sie*»  in  tfaeir  private 
capacitica.  Oaljr  the  corposatioii  can  fbtlait  the  estate,  and 
Aat  only  by  forfeiting  their  ebaitar  \  and  only  the  oorporatiaa 
ean  be  taxed  for  it  on  common  law  principles ;  and  on  these 
can  it  alone  be  taken  in  exectition  for  the  debts  of  the  corpo- 
ration  ;  nnd  on  a  dissolution  of  the  rnrporatron,  "  its  lands  re- 
vert to  tlir  m  antnr.  or  his  heirs,  and  the  debts  due  to  or  from 
it  are  totally  exiiuH;uished  ;  so  that  the  members  of  it  cannot 
recover  or  be  charged  with  them  iu  their  natural  capacities.** 
And  a  grant  to  a  corporation  can  only  be  for  its  Hfe  or  coiitm* 
nanee.   3  Bl.  Com*  484 ;  1  Lsr.  339  ;  1  Bae.  Abr.  510. 

1 3.  Hie  oaaaof  the  Bogral  fixchai^  Insuianee  Companf 
a.  Vanghasy  1  Bunr.  155,  and  Cowper  79  to  86,  Gardner'a 
case. 

^  4.  Second.  Because  the  share  is  personal  estate,  though 
the  corporation  hold  real  estate  ;  for  the  individual  member 
has  no  estate,  hut  only  a  iilIiI  lo  such  dividends  as  t!ie  l  orpo- 
ration,  from  time  to  time,  assign  to  him.  He  is  unknown  on 
the  grants  liiade  to  it,  and  he  cannot  grant  any  pan  of  the  es- 
tate \  Qor  can  he  be  taxed  for  it  but  by  statute  law  \  nor  can 
any  priviie  membet  of  a  corpotaricn  bo  distrafaiod  lot  a  pnh- 
lie  oooeaniof  k;  Us  onljr  teaaadj  Ibr  bis  divkload  is  ease  in 
mtmmfdt^  or  an  actioa  on  tbo  oaaa  Ibr  a  wrongful  refusal  or 
neglect  to  pay  or  allow  him  his  part  of  the  profits.  4  Wood's 
Con.  489,  &c. ;  Cowp.  85  %  Impey's  Modern  Pleader  83 ;  1 
Vent.  351,  Dmoh  o*  WaROB ;  1  Swa.  406}  same  ease  3 
Burr.  1011. 

<5>  5.  So  lands  may  be  real  cstatn  in  one,  yet  the  trees  or 
corn  growing  on  them  may  be  pt  rsonai  estate  in  another.  Lif- 
lord's  case,  6  Co.  40  to  oO  j  Imp.  M.  P.  167. 

^  6.  For  the  keir^  it  was  urged  that  tbes^e  shares  were  real 
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Ch.  76.  estate  ;  because  it  wns  said  the  estates  were  real  in  Uie  cor- 
Art,  2.  poratious  ;  annexed  to  liie  boii  ;  aud  that  if  these  estates  in 
K^i^'v'^ta^  the  corporations  were  rea],  the  estates  of  the  individual  mem- 
ben  ID  them  foUowed  their  eattire,  eiKl  w«re  real ;  tnl  tel 
the  frequent  declaretioos  of  the  legisktiire  deekring  sucb 
abares  permal  ealitB»  at  least  shew  a  doubt :  thai  wImb  one 
baa  e  ngbi  to  receive  renti  be  has  only  a  ri^  to  receive  e 
sum  of  money  ;  yet  it  does  not  follow  that  his  estate  is  not  re- 
al estate,  am  of  \vh]rh  his  rent  issues.  The  jnHc:mont  of  the 
rnurt  was,  that  tlicse  shares  were  personal  estate,  and  distribu- 
tion was  ordered  accordingly.  The  principal  reason  of  tlie 
decision  appears  to  he,  because  tlie  court  considered  that  the 
individual  member,  or  share-holder,  had  only  a  right  oH 
actum  ibr  a  sum  of  mcmey*  bia  part  of  tbe  net  profits,  or  dt- 
videndfl.  And  ao  tbe  kw  bat  been  held  to  be  atnee  tbia  d»* 
tmoa  was  made. 

4MaM.R.       $7.  In  this  actioa  the  ooort  decided}  diet  if  a  connrnttee 

r*v\aiir^l!  appointed  by  a  turnpike  corporation,  eorenant  under  tb^ 

*  .  hnn»1s  nnd  seals  to  pay  money  to  one  who  contracts  to  make 
pail  ol  ilic  turnpike,  they  are  personally  linlilr  on  ?nrh  con* 
tract  or  covenant ;  for  ihev  covenanted  under  iheir  own  iiands 
and  seals.  **  It  is  therefore  tlieir  deed."  "  And  if  it  be  not 
their  covenant,  it  is  not  the  covenant  of  any  person  or  corpo* 
ration."  The  committee  do  not  dcaonfale  themselvei  as  a 
cbmaittoe  of  the  corporation^  but  of  the  direelors,  appointed 
to  contract.'*  The  corporation  therefore  ia  not  bound  by  tbe 
contract,  unless  it  gave  tbe  directors,  its  immediate  ageala,  a 
power  to  substitute  ae;ents  under  them,  by  wlioee  contracts  it 
should  he  bound,  but  this  does  not  appear ;  and  we  cannot 
presume  it  without  sonic  evidence  ;  the  directors  arc  not  a 
corporation,  hut  the  agents  of  one^  they  haire  expressly 
bound  themselves.*' 

As  tbe  members  of  llie  coiiuuiiiee  did  not  bind  the  corpo- 
ration  or  any  others,  they  on  a  general  principle  of  law,  bound 
IbMnselvea. 

Doogi.  523,      $  8.  In  this  case  a  sifliirfaam  was  refosed  to  tbe  bonk  t» 

ee».  Rex  r.'  order  it  to  tranafer  stock,  because  the  court  held,  there  was  • 
ofEiig-  femedy  by  an  action  on  the  ease ;  tbe  proaocutors  moved  ibr 

a  mandamus  to  the  bank,  commanding  them  to  permit  tbe  pros- 
ecutors to  transfer  XIOOO  hank  stock,  as  having  been  the 
j)in])(Hy  of  their  testator.  And  the  rotirt  '<rii(f,  "  when  th^rr 
no  specific  remedy,  the  court  will  i^rant  a  mandamus  that  jus- 
tice may  be  done  ;  but  where  (as  in  this  case)  an  action  lies 
for  a  complete  satisfaction  equivalent  to  a  specific  relief"  Sec, 
the  court  win  not  bterpose  the  extraordinary  remedj  of  m 
^^^^  jj^^tm  liUe 
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$  It  was  decided  that  bank  notes  are  of  the  nature  of  gold  Cb.  76. 
and  silver  coins  in  many  respects,  and  Oaf  be  «  tender  nHma    Art,  2* 

not  objected  to  because  bank  notes. 

But  by  tlie  constitution  of  tbe  United  States,  no  State  can 
make  any  thing  but  gold  and  silver  coins  a  tender.  So  not 
bdiik-bills. 

$  10,  Id  this  CM  it  was  beld  tbit  a  btnk-oole  lieooiiies  1  'Bmt.  4tt, 
propel^  as  moiMy  does  ^  lieiioe,  where  one  Tnanf  was  pos-  ^J|^^_|'g^ 
floasor  of  a  baok-note,  and  lost  it  oat  of  the  nail  by  a  robhe-  isa,  * 
jy,  and  it  came»  htma  fide,  into  tbe  pit's,  hands  for  a  valuable 
consideration,  and  in  the  usual  course  ef  business  ;  he  carried 
it  to  the  bank,  and  there  demanded  payment  of  it ;   the  bank 
detained  tbe  note,  and  he  brouglit  an  action  on  the  case  in 
trover,  and  had  judgment  to  recover.     Tlic  court  held,  that 
batik-iioit;-  are  not  goods,  but  caah^  as  mucb  as  ciiineas  ;  tbe 
true  ovvuer  caimot  recover  money  ^iloleo,  after  a     iairly  paid 
away,  but  may  sue  the  finder  er  mbber  Ua  \L 
^  1 1.  In  tUs  case  the  Pordand  bank  was  inccnrpofated  with  »  Mm.  a 


die  prifilese  oT  creating  a  sUNsk  nbt  less  tban  #100,000,  nor  f^\^r 
more  than  #300,000 ;  it  coouneoeed  business  with  the  first  suia« 
and  afterwards  voted  to  increase  it  to  the  brgest  sum.  Tbe 
court  decided,  that  those  who  held  the  stock  in  the  $100,000, 
had  a  ri;z;bt  to  subscribe  for  and  hold  the  new  stock,  the  addi- 
tional ."J^lOO, ()()(),  in  proportion  to  tlieir  respeclive  shares;  and 
thai  if  the  corporation,  or  lis  ulii«  (  rs,  refused  to  permit  li  ^-lock- 
holder  so  to  subscribe,  he  might  bave  his  special  aciiou  on  lire 
case  against  the  corporation,  for  such  refusal,  and  in  such  ae* 
lion  die  excess  of  tbe  market  value  above  iIm  par  value,  of 
fbe  number  of  shares  be  was  endded  to^  witk  interest  on  lueh 
excess,  will  be  tbe  measure  of  damages  )  and  no  vole  of  tbe 
bank  could  divest  him  Cff  this  rigbt. 

^  12.  Thb  was  an  80ti<Hi  on  the  case  ngninst  the  President,  g  mbm.  r. 
Directors,  and  Company  of  the  Penobscot  Bank,  stating  that  446,Browtt«. 
at  Buckstown,  to  wit,  at  said  Boston,  January  15,  1810,  the 
pit.  was  the  lawful  possessor  and  bearer  of  sundry  bank-iu  tc  s  Ma»s.  Act, 
of  said  corporation,  to  tbe  amount  of  .*6160,  whereby      jJJJ  ^» 
piumr:3cd  lire  bearer  of  said  notes  to  pay  tbein        and  pre- 
aemed  tbe  same  to  tbe  said  ooipoiation,  at  tli«r  place  of  dis- 
eoont  and  deposil  at  — — ,  and  demanded  payment  thereof, 
but  the  corporation  refused  to  pay  kc. ;  "  whereby  and  by 
force  of  the  statute  in  such  case-made  and  provided,  the  said 
corporation  became  liable  to  pay  the  pit.,  besides  the  said 
principal  sum,  after  the  rate  of  two  per  cent,  per  month  there- 
on, by  way  of  additional  damages  for  the  non-payment  of  tbe 
said  sum,  iVom  tbe  time  of  tbe  sn;  !  dejnaud  until  tbe  same 
should  be  paid  ;   and  being  so  liable,  the  said  cor^)oration 
promised  the  pit.  10  pay  him  tiie  same  accordingly yet 
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Ch.  70.    tic.    And  judgment  for  the  ph.,  nrtd  the  court  hc-h],  tbnt  this 
Art,  2.     statute,  passed  alter  liin  bank  was  incorporated,  intiietuig  this 
^^y^y  penalty  on  it,  was  consistent  with  ihi;  Stnte  and  Federal  con- 
stitutions ;  nor  was  iter  post  facto,  nor  did  it  impair  lliv  obli- 
gation of  a  couUact ;  this  act  looked  Torward  only  ;  tliis  act 
nreaci&ed  t  rule  of  dtmages  as  to  fbtm  oeglects  to  pay. 
Shoqldiiottiie  Uttute  hm  been  caoAied  to  mils  itBoei^  so 
to  oontiiett  nude  hy  the  bank  tfker  the  statute  was  eeaeted  f 
8  Mau.  R.       $  13.  Thif  WIS  an  ru  tioii  on  the  cftse,  gfoanded  oa  m  let 
472,  Bond  e.  |egiilatiire  of  New-Hampshire,  creating  a  iMuikflig  oor* 

;&ppeou.  po^fation,  and  providing  that  if  it  should  refuse  or  neglect  to 
pay  its  bills  on  rlemand,  "  the  original  stockholders,  their  suc- 
cessors, assigns,  and  the  members  of  the  said  corporation, 
shall  in  their  private  capacities  be,  jointly  aiid  severally,  liable 
to  the  holder,"  &lc.  'i'he  court  held,  tliat  only  such  of  die 
original  stockholders,  their  successors  See.,  as  were  members 
of  tiie  corporatkm  st  the  iiaie  whea  tbe  paymem;  wte  refosed^ 
were  Gable. 

It  will  readily  be  pCffcetfed  that  in  banks,  bridges,  canals, 
end  roads,  there  is  a  pecofiar  tjuelified  and  special  kind  of 
*  property,  while,  and  so  long  as  die  main  thing,  the  bridge,  &c. 

is  vested  in  the  corporation  ;  each  proprietor  has  a  special 
sort  of  property  in  his  shnre?  ;  and  iu  each  case  a  pecuhar 
kind  of  action  must  be  framed  suited  to  each  case,  to  enable 
each  to  recover  the  special  property  appei  t ainiug  to  each,  or 
for  injuries  done  to  it,  or  to  enable  the  cor^uidtion  to  defend 
nd  pieooivu  its  fruMshiets. 
a  Mum.  r.       ^  14.  la  thb  ctse  the  statute  esUtbluhkig  •  mtopike-ioed, 
'  *<>'b<Mrned  the  eorponrtieQ  to  ereet  a  gate  on  the  road  ai  sneh 
eonfenieBt  place,  near  the  house  of  G.  Messeoger,  i»  Ibe 
Common  Pleas  should  determine ;  the  court  au&oriied  OM  at 
Molasses  Hill,  near  G.  Messenger's,  or  at  the  corporrttion'? 
elrrrion  nt  nny  place  on  their  road,  brtween  that  lull  and  thu 
dweUing-bouse  of  R.  N.  Miller,  in  Ei;i  emont.     The  court 
decided,  that  this  was  not  an  execuiion  of  die  power  by  tlic 
court  given  to  it.    Hence  the  gate  is  a  nusance  ;  of  course  li- 
able to  be  removed,  or  indicted,  or  the  ground  of  aa  actkmoa 
tba  ease  by  any  one  speciaUy  injured  by  it. 
Aia«n*s«aM.    $  15.  Sbif  a  turnpike-gate  be  efeeted  ob  an  aaeieat  road, 
it  is  a  nusance,  and  is  a  cause  of  an  action,  or  remedy,  as  the 
ease  may  be,  though  the  ancient  road  lias  not  been  used  for 
thirty  years  ;  and  though  it  be  ordered  by  the  ecrpufaifaD,  the 
agent  who  puts  it  up  is  indictable. 
2Mas«.  K.         ^  IC,  In  tills  rnse  also  it  was  held,  that  a  tiirtipike-gate  cad- 
143,  Wales    not  be  erected  on  an  old  road,  iniless  authorized  by  an  act  of 
— /cSia^wil  ^  legishOure,  and  if  not  so  autiiorized,  it  is  a  nusance,  an4 
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may  be  treated  as  such,  in  an  action  on  the  case,  or  otherwise,   Ch.  76. 
and  any  one  may  pass  it  without  paying  toll,  or  cut  it  down.      Art,  3, 

^  17.  Thi"  was  an  action  :is;ninst  The  proprietors  of  Dighton  .^^y^yy 
bridge,  lor  two  penalties  lor  uut  raisins;  the  (!i;l\v.  dMais.R. 

Tiie  court  held,  lliey  were  bound  to  taibc  liie  draw  witiiout 
delay  for  the  passage  of  loaded  lighters,  the  masts  of  which 
cantKit  ht  couftuiwiilly  taken  diyvm«  Xhe  fi^^itef  n  tins  case 
was  twuniy  texts  bmdeni  ividimtt  a  deck^  and  uMi  a  mows^ 
nl  lf  in  a  St,  but  ao  Ittg^  that  one  man  coald  not  take  it  down* 
That  tfais  ]i|(liiMr  was  a  veaad  wiilun  die  meaning  of  tke  act 
of  incorporation. 

Ag  to  several  acfions  by  tnrnpikc  corporation  Sic.,  against 
their  members  to  c<impp1  tlu  in  to  pnr  their  ai^essments  hic, 
see  chapter  22,  respecuni:  these  and  oilier  corporations  ;  also, 
Debt  on  bye-laws,  and  c  or])oration  acts,  ch.  148  ;  statutes  as 
to  printing  bank  noie^,  Mass.  March  4, 1809  ;  June  30, 1809, 
Maine  Act,  ch.  14t,  ch.  143,  ch.  144,  ch.  145,  ch.  146,  ch. 
147. 

i  18.  Tmmpihe  €mu*  See  aeverai  hre-hnra  and  corpora-  i  caiiMs'  B» 

limu,  ch.  5HI,  ante,  a.  7, 14, 15, 16.  preaident  and  di-  (^"'o* 

rectors  of  a  turnpike  corporation  are  the  proper  persons  to  c^plajv. 

execute  acts  ordered  to  be  done  by  the  president,  directors,  Jeokins.— 

and  companv,  nnd  a  promise  to  nnv.  ns  the  latter  mav  order.  Statutes  as  to 
•  L    1      1  •  1-1         I       /•  1  '         •  taropikes, 

18  broKen  by  not  paymg  accordmg  to  the  order  oi  the  presi-  March  lO^ 

dent  and  directors.  2d.  A  promise  by  a  subscriber  to  pay  the  1806.— 

amount  of  his  subscription,  according  as  the  president,  direct-  ch^'JJs^^ 

en,  and  company  may  direct,  is  not  such  a  promise  as  may  Mass.  Ad. 

he  declared  on  as  a  proininoiy  note.    A  turnpike  mcorpora-  ^*jjj{^*|!^5** 

tion  net  ?eatin|^  the  road,  in  a  certain  eyent,  in  the  State,  is,  (fines'  ca.ia 

aa  k  aeema,  a  pobfic  act.  The  mere  subscribing  to  the  alock,  Er.  86,  jen* 

where  a  part  of  the  amount  of  a  share  is  ordered  to  be  paid  jj^i.'Adrof 

at  that  time,  gifca  no  interest  in  the  stock  if  the  money  be  not  reb.24,  i8i4, 

paid,  and  the  corporation  has  no  action  for  the  amount  of  the  jJi^J"**  ^ 

aubscription,  it  being  a  nudum  pactum, 

Akt  3.    Propprty  in  bottomry  monies  (^r.     ^  1.   Among  2  Bl.  Com. 
the  various  kinds  of  special  and  qualified  property,  in  which  ^''^^^'J^g 
one  irian  has  one  kind  of  interest,  and  another  man  another       4tj2L—  ' 
kind,  perhaps  diere  is  hardly  any  thing  more  indefinite  dian  Manbaur** 
that  of  each  m  boitomrj  modesy  insdng  on  a  pecofiar  kmd  of  ^ 
eoatmct.  His  kind  m  contract  is  wlien  A  lends  monies  to 
B,  to  enable  him  to  carry  on  a  TOyage,  and  B  pledges  the 
keel  or  bottom  of  his  ship  as  security  for  the  re-payment ;  and 
if  the  ship  be  lost  A  loses  his  money  lent ;  but  if  she  returns 
in  snlcty,  he  i«  ^hrn  to  receive  his  principal  and  premium  ;  and 
vvlicii  the  ship  returns  home  she  is  liable  as  well  as  the  bor- 
ruwer  for  the  payment  of  tlie  money  lent,  and  the  rate  of  in- 
teres  indeed  on;  A  receives  his  money  if  the  ship  be  i»afe, 

▼  01*.  ill,  |f 
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Ch.79*  tfaongli  the  carpo  b6  fciL    It  ii  the  vei^  of  tUt  . 

Art*  3.    tract,  that  the  lender  ran  the  risk  of  the  voyage,  and  that  bodi 


principal  and  intereat  be  at  hasard|  for  if  oo^  the  premt* 
um  or  interest  be  at  riak,  the  contract  is  ntiifwiia  and  fad* 

and  the  lender  has  no  property  be  can  recover  in  any  form  of 
action.  If  tlie  risk  be  not  run,  the  lender  is  entitled  to  his  le- 
gal intere'^t  only  ;  as  where  the  voyn^^e  is  not  performed  ;  and 
his  actinii  must  be  for  that  and  his  prinripal.  The  lender  on 
this  roiitract  runs  the  usual  risks,  but  nut  ot  llie  ship's  defects, 
oi  iJje  borrower's  misconduct ;  hence,  if  the  voyage  iaii  either 
by  means  of  these  defects  or  of  this  misconduct,  the  lender 
may  sue  for  and  recover  his  principal  and  his  bottomry  pre* 
miom,  m  a  suitable  form  of  action, 
Ptolc.480,  $  ^-  It  is  ]*id  down  as  a^eneral  principle  in  most  bools  on 
482  this  subject,  that  there  is  neither  average  nor  salvage  on  a 

vi^oU  »  Con.  bottomry  bond  or  contract ;  that  is,  if  part  be  saved  the  lend- 
er cannot  hn%  c  the  benefit  of  salvage,  or  be  subject  to  contrib- 
ute in  an  average  loss.  The  lender  runs  the  risk  if  the  ship 
£;ocs  the  voyage,  tiiough  tlie  bottomry  money  be  not  on  bourd, 
or  though  the  borrower  owns  no  part  of  the  ship  ;  hence  buiii 
the  lender  and  borrower  have  a  conditional  property  in  the  botp 
tomry  money  or  contract,  depending  upon  contiiigeneiee.  TIm 
lender's  right  of  property,  and  of  course  bisaction  tDiecorar«  de» 
pend  on  a  oondogency ;  if  the  ship  be  lost  within  the  usual  pei^ 
ils,  he  has  neither  properly  m,  nor  remedy  for  hb  money  so  lent ; 
if  she  goes  not  on  the  voyage,  or  never  be  at  the  risk  intend- 
ed, he  Ims  title  only  to  his  principal  and  lawful  interest ;  but 
if  she  returns  from  the  vov;ic:c,  or  is  lo?;t  in  it  hv  reason  of 
her  defects,  or  of  the  bonuwer's  misconduct,  tlie  It  iidct's 
property  is  his  principal  and  bottomry  premium,  and  this  mi 
his  action  he  recovers* 
8  Burr.  13^6  §  3*  lo  the  bottomij  bood  it  is  necessary  truly  to  describe 
Gkmv.  '  the  ship,  and  especially  the  voyage ;  for  if  the  ship  be  not 
lost  in  the  voyage  deecribed,  the  lender  loses  not  htf  money, 
but  may  sue  for  and  recover  his  jNruicipal  and  bottomry  ialer- 
est  agreed  upon.  So  it  is  roatenal  to  describe  the  penis,  an|r 
of  wiiich  happening  to  the  ship,  to  her  loss,  the  lender  loses 
his  money  lent ;  for  if  not  lost  by  any  of  tliose  described  in 
his  contract,  he  recovers  as  above;  nor  has  i]ie  borrower  any 
interest  or  property  in  the  bottomry  money  he  can  insure,  it  is 
insurable  but  by  the  lender  ;  and  m  never  lost  to  the  lender  if 
the  ship  be  lost  in  a  deviation. 

^  4.  Though  it  is  a  general  opinion,  it  is  not  perfectly  clear, 
that  if  a  part  be  saved,  the  lender  on  botmmry  shall  have  no 
salvage.  By  the  French  law  he  has  salvage,  and  so  by  the  19 
Geo.  U.,  he  has  in  East  India  voyages.  It  is  true  a  part  of 
the  conation  of  the  contract  is,  mat "  if  there  be»  in  the  said 


BiHck.— 
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royaee,  an  nttpr  loss  of  the  ?nid  sliip  by  firo,  onemy's  men  of   Ch.  76. 
war,  or  aDy  other  casualties,"  ilien  tJiP  roniriK  i  is  to  be  void,    Jht.  3, 
on  which,  m  that  case,  there  can  be  no  action  or  recovery  ;  and  v^'v^^ 
some  have  thought  tliat  Lliis  form  of  the  contract  itself  absolute-  Marshall  668 
1/  excludes  salvage ;  and  Marshall  sap,  by  the  general  law  of  ^ 
meicbtnta,  die  kmder  is  liable  to  general  average,  but  not  to 
P  <i  rticular  average,  as  this  does  not  contribute  to  the  safety  of  die 
ship ;  but  some  deny  the  lender's  liability  to  g^eral  average, 
nl'^o  his  title  to  salvage  ;  and  Marshall  doubt':  as  to  the  benefit 
of  saK  a^io,  and  does  not  ftillv  vicld  to  the  opinions  of  Lords 
Mansfield  and  Kenynn  ;   and  ]^ark  says,  the  h\v  h  otherwise 
on  the  continent  of  Kurope.    On  the  whole  ihu  point  is  uu- 
fettled. 

This  was  a  libel  against  die  abip  Venus,  to  recover  the  eImhV  k 
amount  of  a  bottomry  bond  eiecuted  by  the  master  at  Kb-  •'«^>"  ^^^-f^^i 
mle  in  Ireland,  May  38,  1805,  binding  the  ship,  her  cai^  Ikk!  vS!!li>, 
and  frefj^hr,  for  the  payment  to  the  libellants  of  £1344  ster-  A.  D.  ifm, 
ling,  witinn  three  days  after  slip  should  arrive  at  Boston  he.,  ^^"Jjj^ 
with  20  per  cent,  premium.    The  ship  was  chartered  by  the 
respondent,  Oakman,  iier  owner,  to  the  Hbellants  for  a  voyage 
to  Bristol,  and  back  to  Boston,  for  $2500.    The  charter-par- 
ty WIS  in  common  Ibnn,  and  dated  December  6, 1804 ;  the 
bond  reoited  it.    The  ship  was  loaded  at  Bristol,  and  in  her 
voyage  thence  to  Boston  met  with  bad  weather,  and  proving 
leaky,  put  into  Kinsale,  where  proper  surveys  were  made,  and 
considerable  necessary  repairs  after  she  was  there  unladen ; 
then  she  was  laden  again,  and  said  sum  was  the  whole  amount 
of  the  expenses,  and  funds  for  payment  were  provided  by  the 
libellants*  agent  in  Europe.    The  master  wks  appouited  by 
dimn ;  objected  that  he  had  no  power  to  make  the  contract 
sued,  with  the  libellants,  and  that  they  had  an  adequate  reme- 
d7  on  their  chafter-parQr.    But  the  court  held,  that  this  bot<- 
tomry  bond  was  a  valid  contract.  And  2d.  To  the  whole  ex* 
tent  of  the  said  expenses. 

Wlien  the  loan  is  on  the  goods  laden  on  board,  that  must  , 
be  sold  in  the  voyap;e,  the  principal  security  is  the  borrower's 
personal  respoiisibihiy  ;  this  is  respondentia  ;  tins  is  a  loan  on 
goods,  bociomry  is  on  the  ship ;  goods  include  the  return  car- 
go, bought  with  the  outward  one. 

On  a  common  loan,  the  lender  has  always  an  absolute  right 
to  the  debt,  and  of  an  action  lo  recover  it ;  but  on  bottomry 
neither,  unless  the  ship  return  safe.  In  the  former  he  hns  ab- 
solute property,  as  in  a  chose  in  action,  and  till  he  is  paid  an 
absolute  right  to  sue,  in  the  latter  a  mere  continceijt  ]>ic)perty, 
he  never  can  claim  if  the  ship  be  lost,  nor  if  sale  uli  she  re* 
turns. 

^  6.  The  master  of  a  ship  can  borrow  on  bottomry  only 
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Cm  76*  wbm  tbioia,  tnd  in  tba  abaeaee  <if  lit  mmmttf  Mid  bolii 
ArU  S.    coes  of  necefliitf,  and  that  axpreaMd  in  Om  contract;  Im u 
^iy^^  die  lendor  is  not  bound  to  see  to  the  applieation  of  the 
noMy  lent,  fab  btoroit  or.pioper^  in  tha  debt  ia  not  nftcted 

bjr  n  misapplicatioo  of  it. 

It  is  a  senlcf?  rnlf  that  monry  may  be  lent  on  bottomry,  on 
wliatever  properly  may  be  insured  ;  even  on  the  provisions  of 
tlie  ship,  or  on  freight,  or  profit  j  oUienvise  m  France.  And 
as  seamen's  wages  are  not  insurable,  money  cannot  be  bor- 
rowed on  tiieni  on  bottomry  ^  and  a:>  an  enemy's  proper^ 
oannot  bo  insnred,  money  ciUMt  bo  loot  to  him  on  bolkunry. 

Tho  lender's  rigbt  to  maane  intesest  does  not  eommenoo 
tiU  the  risk  commences,  and  the  moment  the  risk  commences, 
die  lender's  risht  attscbea  in  tbe  wbolo  praMiiira»  and  tlnro  is 
no  apportionment ;  tbe  maiino  interest  ceases  whencTer  the 
risk  does  ;  except  otherwise  agreed,  not  however  beyond  the 
risif.  There  must  he  n  total  loss  to  discharge  the  boarrowerf 
and  his  discharge  is  oi  ail  or  no  part. 
8 Mass.  R.  ^  1"  ^^"s  case  nioney  was  li  nt  on  botiomry  to  the  deft., 
MfnAppleton  in  a  certain  voyage  described,  upon  ilie  buLium  ol  a  cer- 

in  common  icMrm.  This  schooner  vaa  cap- 
torod  b7  tbe  BrilSab,  a  friendly  power,  on  her  return  voy- 
SCO,  and  condemned  as  prine  in  tho  vico>«dmiral^«  in  tbo 
Weal  Lidias  ;  but  on  appeal  the  decree  of  condemnation  ma 
reversed,  and  restoration  ordered  ;  and  under  tbe  British  tre^ 
ty  of  November  1704,  the  commissioners  awarded  to  the 
owner,  tho  (}c(t.,  the  value  of  his  vessel  and  freight,  with  in- 
terest ;  aud  this  sum  lent,  and  interest,  the  court  held  the  ph. 
was  entitled  to  recover  ae;ainst  the  deft.,  on  tlie  giuuiid,  that 
though  there  was  such  a  loss  of  the  ve&sel  as  discharged  the 
bottomry  contract,  yet  on  recovering  the  value  he  ought  in 
equity  and  good  conscteneo  to  pay ;  ahfi  was  nkimala^  savod 
to  her  oamer,  the  d«ft^  aa  be  moeifod  die  fiill  value  of  bar. 
On  this  award  (amoB|g  other  matters)  it  wn  contended  for  tbo 
deft.,  that  here  was,  at  booty  but  a  salvage  to  which  tho  pit.  aa  a 
lender  on  bottomry  was  no  my  entided  |  on  the  other  side,  the 
pit.  urged,  "  that  by  the  j^encral  marine  law  the  lender  on  hot* 
tomrv  is  liable  to  general  avern!!;r>,  and  rntillcd  to  the  benefit 
of  salvage,  and  the  vessel  h  pledged  to  the  lender ;  and  if 
not  entitled  to  salvage,  and  the  original  contract  was  discharg- 
ed, there  arose  from  subsequent  events  an  implied  promise  to 
pay  &c.,  and  that  it  is  not  a  new  case  to  find  the  law  raise  an 
imjilied  pfomiae  to  do  wfaat  one  to  equity  and  good  oonaeioBco 
ought  to  do,  vbere  die  |iiomisee's  special  contmct  baa  ftilad 
him  ;  and  of  this  opinion  the  court  appeared  to  be. 
4  Crancb,       ^  7.  A  boHomiT  cUum  is  to  be  preferred  to  all  others,  ex« 

€hiiriL*'<£^ ^ V ^  ^  diobot- 
ttr,a8a 
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tomry  Is  ;  hnt  if  the  obligee  io  this  bond  snfTer  thn  vessel  to    Ch.  76. 
make  several  voyages,  without  asserting  his  iicu,  and  other   .^r/.  5. 
creditors  levy  execuuuiis  on  her,  he  k)seft  his  Jiea.   Ue  made  v«^-v"^^ 
three  passages  across  the  Atlantic. 

f  8.  To  make  this  bond  valid  when  made  by  the  master  of  2  ptun  206. 
a  ttip,  it  muit  appm  thai  tbe  teds  racehred  weia  ilitoliitely 
memmYf  that  they  ware  m  tec  raeaived  and  the  bond  pr* 
en  in  a  stiai^  poft,  and  not  idiare  the  owner  resides,  ami 
that  te  jBOoe^  nas  advanced  on  the  faith  of  the  ihlpy  lad  eot 
on  pataooal  responsibility.  Pleas  &u;.  as  to  bottomry  and 
respondentia  bonds,  5  Wentw.  506»  616 1  and  I  liotw.  698* 

iVHT.  4.  [See  Chapter  227.] 

Akt.  5.  "5,  J.  So  there  is  in  some  few  eases  a  snerir^l  mixed  2B1. Com. 
k'wd  (}(  fiioporty,  arisi:!^  by  what  several  law  \uUcis  call  a 
coitJuMton  of  goodsf  and  is  when  two  men  mix  their  corn  or 
goodd  t^ptber  by  consent,  they  then  become  tenants  in  com* 
mi.  wit  ifa  nail  wQSaXtf  mix  Irit  coro,  hay,  vool,  flax,  or 
iDoneyt  te.  with  mme«  and  wiiboiit  my  kmnrledgB  and  ooii» 
the  whole  thereby  becomes  my  property. 
^  3.  Io  the  ease  of  coniusioo  of  goods  where  those  of  two 
psfSM  ere  so  intermixed,  that  the  sereral  portions  cannot  be 
distmgmsbed,  the  English  law  partly  agrees  with,  and  partly 
differs  from,  the  Civil  law  If  one  put  his  gold  into  another's 
crucible,  the  Civil  law  afljiuiiird  the  whole  to  the  latter,  yet  a 
si^tJ^fnction  to  the  former  lor  iiis  gold  ;  but  the  Englisli  law,  to 
guard  agctinst  fraud,  allows  no  remeiiy  to  one  wiio  llius  volun- 
tarily mixes  bb  goods  with  those  of  another,  without  his  coo* 
aea^  expressed  or  implied* 

^  3*  There  is  hetveiy  little  law  io  the  Eoglisfa  or  oar  hooks 
00  tbb  subject,  tf  they  mix  goods,  as  hay,  or  corn,  or  roon^ 
ies,  by  consent,  there  can  be  no  question  about  their  respective 
rights,  but  only  about  their  proportions.  And  if  A  wilfully 
mis  his  corn  or  snods  with  thoFP  of  R,  without  his  consent, 
expressed  or  implied,  and  especially  against  his  will,  the  rule 
of  ihc  English  law  that  gives  all  to  B,  mu^t  on  the  whole  be 
right,  and  why,  as  by  the  Roman  law,  siiould  lie  pay  tor  what 
coraes  to  him  without  his  consent,  and  against  his  will ;  to  hold 
hiiii  to  pay  the  falae  of  A's  goods  in  such  a  case,  is  in  tet  to 
ttmkm  o  a  poiehaser,  and  so  a  debtor  agaiosi  his  oensenty 
agaiuBSl  a  sewed  maxim  of  Uw,  that  deems  no  man  a  debtor 
or  pmehaser  where  he  is  not  in  any  fault  whatever,  and  where 
he  gives  no  knid  of  consent ;  see  Jus.  lost.  L.  2, 1. 1« 

^  4.  The  cases  in  the  Frenrh  laws,  ns  to  accession  and  French  Cod» 
confncion  of  goods  following  ilie  Civil  law,  nro  far  more  nu-  yj^'^^^^, 
mcrous  than  those  in  the  English  law,  and  as  they  are  derived 
£roiii«  and  founded  in  the  equity  of  the  Civil  law,  it  may  be 
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Ch.  7Cy.  materiril  nnd  u<;eful  to  notice  several  of  ihem^  And  as  tbey 

Art.  5.     exist  in  a  part  of  our  country. 

^^-v'^ip^     §      Art.  540,  p.  89,  &lc.  "  Le  croU  des  an%maux  a£par- 
tient  an  proprietaire^  par  droit  (/'  accession.** 

^  6.  Art.  541,  "  Les  fruits,*^  he.  The  fruits  produced  by 
a  ihtng  belong  to  the  owner,  diarged  with  the  ezpeaaea  of  the 
labour  done,  and  seed  and  other  matefiab  feuod  by  a  Aird 
penoii* 

^  7.  Art.  543,  the  bare  possessor  is  not  entitled  to  the  fruits, 
except  when  his  possession  is  baitd  fide,  otherwise,  he  is  hehl 
to  render  the  fruit  or  produce,  with  the  thing,  to  the  owner 

who  reclaims  it. 

§  8.  Art.  543.  Otic  is  a  bona  fide  possessor  when  he  pos- 
sesses as  proprietor,  in  virtue  of  a  title  of  transfer  of  the  pro- 
perty, of  the  defects  in  whicli  lie  is  ignorant ;  but  it  cesse  d^eire 
de  bonne  foi  du  moment  au  eet  ewet  lui  tout  connus,^^  or  he 
ceases  to  be  hond  fiie  possessor  the  uMCant  he  knows  the  de- 
fects in  his  tide. 

^  9.  Art.  544.  AB  that  which  is  udted  to,  or  incorporated 
with  n  thing  belonging  to  die  owner  &c.  So  from  pages  545 
to  564  it  is  declared,  that  the  propriety  in  the  soil  includes  all 
nhnvc  and  b^low  ;  that  nil  ronstrnrtion''  Src.  on,  or  in  the  land 
arc  pi  nsurncMi  to  he  tlif  owner's,  and  made  by  him,  and  at  his 
exj)(  ii'^c,  and  to  be  liis  property,  if  the  contrary  do  not  appear, 
wiiiiout  prejudice  to  the  right  of  a  third  person  acquired,  or 
that  may  be  acquired  by  prescription.  The  proprietor  ol  tbe 
soil  who  has  bnul  with  the  materials  of  another  roust  pay  th^ 
value ;  and  in  some  cases  also,  nraj  be  condemned  to  pay 
damages ;  but  the  owner  of  the  materials  camiot  take  them 
away.  When  the  buildings  lee.  are  erected  by  a  third  person, 
with  his  materials,  the  proprietor  of  the  grotmd  has  a  ngfat 
-  either  to  retain  them,  or  to  oblige  the  builder  to  remove  them. 
If  the  proprietor  rer^nire  them  to  be  removed,  it  is  at  the 
builder's  expense,  without  :iiiy  indemnity  to  him ;  he  may  also 
in  some  cases  be  condemned  to  pay  damages  to  the  owner  for 
the  injury  done  his  land.  If  be  prefer  keeping  the  buildings, 
&c.  he  must  reimburse  the  value  of  the  materials,  and  the 
price  of  the  labour,  without  regard  to  the  greater  or  less  in- 
creased vahie  of  his  ground  thereby.  Ncfcrtheless,  if  the  con* 
structioo  &c.  have  been  made  by  a  third  person  ui  good  faith* 
not  condemned  to  restore  the  fruits  or  produce,  the  owner 
cannot  require  them  to  be  suppressed  or  removed,  but  he  shall 
elect  to  pay  for  the  materials  and  labour,  or  as  much  as  his 
ground  is  increased  in  value  thereby. 

<J  10.  The  increase  "  Les  attcrrisacmcns  ct  arrroissemens/* 
successively  an*l  imperceptibly  marie  to  the  hunks  of  rivers 
is  called  alluviotif  and  liiis      lu  iiie  auvaiiiage  of  the 
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owner  of  the  bank,  of  the  river,  &.c.  navigable  (or  Jfoitahle,  or   Ch.  76. 
lion)  charged  in  tht  first  case  to  leave  a  towu^  palil  COOlbriBr  ''^rt.  5. 
able  to  lije  regulations.  St^'^/"'^^ 

^11.  If  a  great  river  or  stream,  navigable  or  not,  by  a  sud- 
den force,  raise  a  conaiderable  known  part  of  improved  river 
biflk  lead,  and  carry  it  into  Jower  ground,  or  lo  tiM  oppMitti 
beaky  the  owner  of  the  pert  eo  noved  maj  reclaim  Jiii  pio- 
pertjr  m  a  jear,  and  not  after,  unleai  the  oimer  of  the  wnd 
wiieraoa  earned  ahall  not  liwre  taka^  peneeaoo  ef  the  put 
added* 

^  12.  "  Les  tfesy  Hots,  ntterrtssemens,  qui  sp  forment  dans  le 
lit  de* Jieuves  on  drs  rivieres  navigables  ou  flottables  appnrti/6t^ 
neni  a  la  mnion,  y'tY  n'y  a  titre  ou  prescription  contraire.** 

^  13.  Tlio  '/fs-  &c.,  foiincd  in  rivers  not  uavit^able  Of 
b(Kiiiiljlc,  belong  lo  liie  owDer  ol  ilie  bank  on  the  side  where 
Ibrtned,  if  not  Ibnned  on  one  side  only,  it  belongs  to  the 
owoeva  of  both  banki^  to  be  divided  by  a  fina  draini  through 
the  middle  of  the  river. 

%  14.  Pigeons,  Hsb,  &c.  which  pam  inio  eiiocfaar'e  dove- 
bouie,  fish-pond,  beloi^  lo  their  owiiere»  if  not  drawn 
ibere  by  fraud. 

^  15.  When  two  things,  belonging  to  different  owners,  are 
united  so  as  to  form  one  whole,  and  are  separable,  the  whole 
belongs  to  the  owner  of  the  principal  thing,  charged  to  pay  the 
oiijer  the  Falue  of  the  thing  united. 

^16.  If  au  artisan,  or  any  other  person  has  employed  any 
matter  not  bii|  to  form  a  thing  of  a  new  kind,  whemr  tim 
moner  may  or  may  not  reemome  ite  fint  lorm,  be  who  waa 
the  proprietor  has  a  right  to  reclaim  the  tbn^  that  baa  been 
£)rnied,  paying  the  price  of  the  work. 

^  17.  If,  however,  the  labour  is  of  so  much  importanee* 
that  it  much  surpasses  the  value  of  the  matter  employed,  then 
Uie  industry  or  work  shall  be  deemed  the  prineipal  pnrt.  and 
the  workman  shall  hnve  a  riL'ln  to  retain  the  thing  wrought, 
reimbursine;  the  prupjicior  ihe  price  of  ihe  matter, 

§  18.  h  Will  be  observed,  tliat  the  French  law  in  i>everal 
of  theee  cases  differs  from  English  and  Americao  law ;  ae  if 
A  btuld  a  hooae  on  B*e  land,  by  the  French  lew,  A  may  move  it 
away,  paving  damages  to  the  owner  of  the  land  lor  the  damage 
done  to  that,  if  any,  or  if  the  owner  of  the  land  refuse  to  let 
this  be  done,  then  he  must  pay  for  the  house ;  but  by  the 
English  and  our  law,  the  house  belongs  to  B,  and  cannot  be 
legally  moved  without  his  consent,  though  if  moved  without 
his  consent  the  damages  m^v  he  in  the  juiy's  discretion. 

»^  19.  There  has  ever  been  conlusion  ol  goods  in  this  coun- 
try, in  several  cases  occasioned  hy  tides  and  freshets.  As 
where  buli  uiaislicii  iiuve  bccu  cut,  and  the  hay  drying  upoa 
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Ch.  76.  them  of  many  dilTcrcut  owners,  on  ihclr  tlifferent  lots,  and  a 
m^r(.  5.  high  tide  has  swept  away  the  hay  and  mixed  it  ahogether,  and 
v,>'-v-^^i^  carried  it  thus  mixed  on  to  the  land  of  some  one  or  more 
persons,  though  in  such  a  case  no  fornial  decfsioo  is  recollected, 
ftii  there  oeimot  be  mf  doubt  ebont  the  right,  fieeh  one 
retaiBi  Ms  iigbt  le  his  hay ;  ss  cue  does  whose  hnd  b  sud- 
deoJjr  mof ed  hy  some  strong  cnmttt  to  soothei^s  Ised ;  he 
ivhoee  bud  fis  so  csrried  away,  still  remthis  the  owner  of  i^ 
teeordttig  not  only  to  the  French  law  abore  stated,  bitt  s^ 
cording  to  the  English  and  American  law.  The  principal  diffi- 
culty concerning  hay,  for  instance,  so  mixed,  is  for  the  owner 
of  any  particular  part  to  know  his  own,  and  especially  to  know 
or  be  able  to  prove  his  proportion  of  this  confunion  of  hay. 
Tiie  same  as  to  the  hay,  grain,  timber,  and  wood  of  dilTercnt 
persons,  so  thrown  into  confusion  and  mixed  altogether,  not  only 
by  tides,  but  by  freshets  in  tivefs  end  stmsms.  So  the  cret* 
tMres,  ss  the  sheep,  fowk,  geese,  lie.  of  diflhreiit  men  oAen 
g9t  mixed  together,  there  is  do  doubt  tbout  the  right  of  etch 
one  to  his  own,  especially  if  the  mixture  take  place  without 
the  fault  of  him  who  ckims  whst  did  belong  to  him.  But  often 
it  happeM<;  one's  property  so  mixed  cannot  be  di«;tin5ro!«!hed 
from  anoihers,  as  A's  salt  hvix  mixed  with  B's  salt  hay,  all 
alike.  In  this  case  there  is  no  possible  way  to  divide,  but  by 
dividing  the  whole,  such  a  portion  to  one,  and  such  a  portion 
to  another  ;  but  how  is  tliis  to  be  done  f  As  if  I  cut  ray  two 
•cres  of  ith  marsh,  and  my  neighbour  cots  his  two  netee  of 
ssh  msrsh*  and  oar  hay  tU  dike  is  drying  on  onr  oondgoons 
kts,  end  theie  eomes  m  high  tide  end  mixes  the  whole  to- 
gether 00  my  marsh,  or  his,  or  both,  or  on  the  land  of  a  third 
person  ;  and  it  is  immaterial  which  ;  what  is  to  be  done  but 
for  one  to  propose  a  division  to  the  other  and  to  demand  bis 
just  proportion,  and  to  be  permitred  to  take  it,  and  if  refused, 
to  bring  an  action  of  the  ca-^v  lor  the  injury,  or  an  artum  of 
trespass,  accordius^  to  circumstances  ?  If  mv  liny  is  ilius  mixed 
with  jj'a  on  his  land,  and  1  demand  my  propotiion  and  he 
iwfiises  to  1^  me  have  it,  and  carries  away  the  whole,  an 
aedon  on  the  case  on  tort  generally,  or  case  in  trofor,  must  be 
my  remedy.  It  wiU  be  difficult  for  me  to  maiotato  trespass, 
as  he  carries  away  the  haj  from  his  own  land,  and  is  a  tenant 
in  common  of  all  the  haj,  so  no  trespasser  in  mormg  it»  and 
as  he  is  thus  tenant  in  commoo,  on  what  gronnd  can  I  bare 
trover  ?  For  he  has  as  good  a  right  to  the  possession,  as  1  brire 
to  take  a  portion  of  the  hay,  being  a  corifused  i?iixture  of  iniiie 
and  his  on  bis  land  :  seerns  not  to  be  legal,  as  m  taking  a  por- 
tion 1  take  a  confused  mixture  ot  ni y  hay  and  bis  ;  besides  the 
law  docs  not  make  uie  a  judge  of  what  is  my  propoi  lion,  or  au- 
thoriiy  me  to  divide ;  then  my  only  remedy  must  be  thi$  action 
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on  die  esse  agnin'st  Urn,  to  recover  damages  for  so  nnicli  of  017  Cif.  76» 

bay  as  he  carries  away  and  applies  to  his  own  use.  Jlrtm  6. 

If  A  so  confound  his  properly  whb  that  of  B,  that  it  cannot  Vi^^^*^^ 
be  dfstioguiafaedy  A  loses  Ins  said  property.  2  Johnson's  Ch* 

K.  62. 

By  tlie  Justinian  code,  if  A  set  B's  plant  in  A's  ground,  it  Just.  loat.  H 
became  A's  plant  as  it  took  root.  If  A  set  his  plant  on  B's  |a*^***** 
ground,  it  became  his  as  soon  as  it  took  root ;  and  the  (hut  of 
a  tree  was  owned  as  its  roots  were  nourisbed  i  bence,  if  A  set 
bis  tree  by  his  Ime  so  ibat  it  took  root  in  BV  ground,  it  be- 
came his  tree,  so  in  proportion  when  rooted  in  part  in  his 
ground  ;  and  tlie  Roman  law  at  times,  to  prevent  such  dis- 
putes as  might  naturally  arise*  in  such  cases,  directed  trees  to 
be  set  so  many  feet  from  the  neighbour's  boundary  line.  And 
if  A,  bond  JidCf  got  pussebsiou  of  B's  paper  and  wrote  a  poem 
ftc.  on  it,  Che  written  paper  was  B's,  but  if  he  demanded  it  of 
A  and  refused  to  pay  for  the  writing,  A  mi^  defend  himself 
by  an  exception  of  fraud  ;  a  ground  of  defenee  often  admitted 
in  that  law  when  the  pit.  refused  to  do  what  equity  required. 

It  will  be  ohservrd,  thnt  tlirsc  Fronrh  niul  Roman  laws 
were  positive  enacimcnts,  supposed  to  accord  with  reasCHl. 

Art.  6.  Special  property  tii  Emblements* 

This  special  property  in  emblements  is  also  of  a  peculiar 
kind,  and  can  never  exist  but  where  one  person  owns  the  soil 
and  has  a  general  possession,  and  another  person  bas  a  right 
to  something  there  growing ;  and  on  examining  the  many  ca- 
in  the  books  on  this  subject,  it  will  be  found  that  tbissome- 
thinsT,  ris  rorn  &c.,  within  the  soil  and  possession  of  another 
is  circujiiscrihrd  to  very  narrow  limits  j  and  they  go  to  the  Tollersna^ 
devisee  as  do  hxtures;  and  so  to  a  purchaser.  Gil.  L.  of  £v. 
245. 

$  I*  Emblements  are  only  of  grain  and  roots  of  annual  co.  l.  55,  &6. 
growth,  or  profits ;  bence  they  do  not  mclude  fruit  trees  and  T^^S^"^ 
grass,  and  the  like,  **tbe  permanent  or  natural  profits  of  the  i^iaaiouSi 
earth,"  and  **  not  annually  at  the  expense  and  labor  of  the  -4Do.m' 
tenant but  carrots  nnd  other  annual  roots  in  the  ground  are 
emblements,  Toller  194. 

^  2.  Emblements  are  only  wliore  a  man  is  legally  possess-  2  E»p.  26a, 

ed  of  land,  but  has  an  uncertain  interest  in  it,  as  to  time,  and 

...         ,        .      ,       ,.  .    .  .        lib.— 1  Mor. 

sows  the  land,  not  knowmg  but  bis  estate  in  it  may  contmue  ess  379,  sso. 
till  be  sbail  take  bis  crop ;  and  bis  estate  is  ended,  not  by  bis  —1  ^'rmse, 
own  act,  before  bis  crop  is  fit  to  be  taken  away.   Here  be  aot^K,«k 
shall  have  it,  for  1st.  His  sowing  was  lawful,  and  more  ibr  the  * 

benefit  of  the  public  and  agriculture,  than  not  to  sow.  2d. 
He  had  a  special  interest  in  the  corn  or  seed  he  did  sow.  3d. 
Thereby,  and  by  reason  of  his  labor  and  expense,  he  ought 
to  reap.    4th.  There  is  a  property  in  the  com  Uc.,  distinct 

VOL,  III.  16 
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Cb.  76.  fiom  tli0  8oU»  not  loflt  by  fowing  it  in  a  fQil»  wfaave  Ifam  wu^ 
Ari,  6*   at  the  time,  a  ridit  to  tow  it.  And  6th«  Th«  gpowiiig  com 
K^v^^        remains  a  ehattel  oo  the  laiid»  and  when  ripe  ma;  be  tik« 
en  on  executioD^  as  personal  estate,  as  decidedia  chiipCer  7fty 

a.  8,  Penhallow  ».  Dwight. 
2BI.  Com.        ^3.  Cn^p^.    Every  case  of  emblements  will  come  within 
the  above  principles.    Hence,  if  tenant  for  his  own  life  sows 
cue  o£  Or-    the  land,  as  tenant  m  dower,  by  the  curtesy  &^c.,  and  dies  be- 
iMi*  fore  harvest,  his  executors  shall  have  the  emhleinents  or  crop; 

for  in  these  cases  the  tenant's  estate  is  determined  by  the  act 
of  God,  which  hurts  no  man. 
a  Co.  iia,       So  if  one  be  tenant  of  the  land  (or  the  fife  of  anotfaery  and 
?Mor.V^'  sows,  and  the  other  dies  before  harvest,  and  after  the  sowing, 
383.-2  BL    the  tenant  shall  have  the  crop.    So  if  a  Hfe  estate  be  ended 
CMB^iaa,     by  act  of  law,  as  where  it  is  to  husband  and  wife  during  cov- 
Crtjili^  87     erture,  and  he  sows  the  land,  and  a  divorce  for  pre-contract  is 
266,  ko.—     had  before  harvest,  he  siiall  have  the  crop  ;  for  the  divorce  is 
the  act  of  the  law  ;  but  then  he  must  not  be  the  cause  of  it, 
for  if  he  be,  iiis  case  is  witiiin  the  reason  of  the  tenant's  case, 
who  by  his  own  act,  in  committing  waste,  determines  his  es- 
b  Co.  116.—  tate,  and  he  shall  not  hare  the  crop.    So  the  widow,  tenant 
Cio.Cir.ai0.  during  her  widowhood,  shall  not  have  the  crop  thougli  she 
sow  the  land,  if  she  marry  before  harvest ;  for  she  defeats 
her  estate  by  her  own  act ;  but  otherwise  if  the  act  be  done 
by  compulsion,  and  not  voluntarily,  as  where  one  is  divorced 
without  her  fault ;  thureforp  in  the  numerous  cases  of  divorce 
in  this  country,  unci  often  uhere  the  husband  is  tenant  of  the 
land  in  the  right  of  his  wife,  and  sows  tiie  Inncl,  and  before 
harvest  they  are  divorced,  the  husband  shall  have  the  crop, 
when  he  is  innocent  and  she  is  the  guilty  cause,  but  not  whoa 
she  is  innocent  and  he  is  the  guilty  cause  of  the  divocce.  As 
to  dower  aligned,  see  post.  Heir,  and  Executor, 
s  Esp.  63  ^     $  4.  If  tenant  during  her  widowhood  lease  the  land  fer 
Cm».  £L^l.  yesrs  to  A,  and  he  sows  it,  and  then  ahe  marries  before  har- 
vest, and  so  her  estate  in  the  land  ceases,  it  is  a  question  if  A 
shall  have  the  crop  when  he  has  ploughed  and  sowed  the  land; 
the  ?red  is  lils  on  tlie  one  hand,  and  on  tlie  other  her  estate 
under  which  A  holds  is  ended  by  her  volnntnry  net,  and  the 
Ciilate  oi  hun  in  the  remainder  or  reversion,  has  l  ume  legally 
into  possession  j  A  sowed  in  uncertainly.    Respectable  au- 
thors differ  on  this  pomt.   Blackstone  (2  vol.  124)  holds,  that 
A  shall  have  the  crop,  for  he  is  a  stranger  to  her  aet  in  mar- 
mng;  he  cites  Cro.  £1.  461  \  1  RoL  Ahr.  727.  But  Lord 
Coke,  in  01and*8  case,  5  Co.  1 1 G,  holds,  that  A  shall  not 
have  the  crop,  for  he  must  abide  by  her  act,  and  can  be  in  no 
better  condition  than  his  lessor.    The  same  question  will  arise 
if  a  man  be  a  tenant  of  land,  during  bis  marriage  with  such  a 
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woman,  and  lie  leases  the  land  to  A,  and  he  ploughs  and  sows   Ch.  76» 
rt,  and  theu  before  harvest  the  husband  is  divorced  for  bis   Art.  6. 
fault,  a  case  that  sometimes  happens ;  according  to  Coke,  A  v^-y'Xy 
must  abide  bj  the  husband's  act  \  according  to  Blackstone  he 
0  a  stranger  to  tb^  husband's  act.   1  Mofg.  Ess.  364,  h  is 
added  that  Coka*s  opinkm  is 'not  law.    And  Morgan  adds, 

for  the  act  of  the  Msor  after  the  lease  made,  cannot  alter  the 
property  of  the  lessee,  for  a  man's  property  once  lawfully  vest- 
ed in  bim,  .cannot  be  dirested  out  of  him,  by  the  act  of  anoth- 
er." This  principle  is  correct,  hut  then  how  was  the  lessee's 
properly  in  this  case,  had  . he  any  property  but  subject  to  be 
defeated  by  the  widow's  marrying ;  was  not  that  the  very  na- 
ture of  his  interest  ?  Perhaps  to  shew  Coke  is  wrong,  and  the 
lessee  iu  tliis  case  can  hold  tlic  emblements,  it  must  be  on  a 
principle  nipoHey 'm  the  law,  estabfished  as  meotiooed  in  ma- 
ny cases  m  thb  article,  to  encourage  agricnlture,  especially 
by  sowbg  and  plantmg.  And  on  the  whole  Bkekstone's  opin- 
ionjs  the  best.  6  East  tm. 

One  devised  a  farm  in  his  own  occupation,  to  his  nu^er  Cox  r.  God* 
for  life,  remainder  to  G  in  tail;  also  devised  to  his  mother  ch  lii^tf? 
"  all  his  JToods  and  chattels,  stock  of  his  farm,  bonds  Sv^r.,  and  ».  8,  Westt, 
all  other  his  moveables  whatsoever,"  and  made  her  executrix  ;  ^'oo*** 
the  testator  died,  and  soon  after  his  mother  died  ;  corn  was 
growing  when  both  died,  and  reaped  after  they  died  ;  held,  it 
passed  to  her  representatives,  and  not  to  G,  the  devisee  of  the 
land  }-^»as  devised  to  her  as  part  of  his  goods.  1 9§&r.  Em. 

f  5.     a  woman  sows  her  land,  and  then  marries,  and  her  '^.Z?^^^ 
husband  dies  before  harvest,  she  shall  have  the  crop,  and  not  i  cmhTw 
the  husband's  ezecotor;  bat  if  the  husband  had  sowed  the  Vt^u,  ,  v. 
laud,  then  his  executor  must  have  the  crop.    Tenant  in  dow- 
er  is  entitled  to  crop  sown  at  her  baron's  death  f  but  a  joint- 
ress is  not,  2rnm.  D. 

$  6.  If  there  he  two  joint  tenants,  and  they  sow  the  land,  i  »7  — i  Mor. 
and  one  of  them  dies  before  harvest,  the  sur\  i\  i  shall 
have  the  crop  ;  for  they  improve  by  a  joint  stock,  und  die  e^-  k  nudiHiio. 
editor  of  Ae  one  deceased  cannot  divide  the  crop  with  the 
survmiry  who  legally  coines  into  die  sole  possession  and  title 
of  the  estate,  before  harvest;  and  the  other  gained  no  ezchi- 
aive  property  by  the  act  of  sowing  it.  ^ 

If  the  husband  sow  Uie  land,  and  die  before  harvest,  his 
wife  or  widow  shall  have  a  third  part  of  the  land  so^^'n,  for 
her  dn\\  (  1  ;  for  her  right,  as  far  as  it  goes,  is  as  good  by  law 
as  tile  hi  ll  s  :  but  by  our  law  it  is  conceived  she  must  demand 
her  dower  before  harvest.  Hob.  132, 

^  7.  If  one  sow  the  land,  and  die  before  severance,  or  be- 
lore  harvest,  the  esecutor,  and  not  the  heir,  shall  have  the  i»i 
con ;  and  so  held  m  Penhallow  a.  Dwight,  by  otur  Goart»  ch. 
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1  Mor.  Ess. 

on  Fratnft 

3(54,  36.') — 
Toller  2U6. 


Rob.  on 
rru(b90ft. 


Drer  316  — 
Cro.  El  61. 
—Rob  367. 
—Cro.  £1. 


Dyer  316.<-2 
cim.  D.  1S7. 


Rob.  on 
Frauds  366. 
--Toller  2(M^ 
-^il.  I.,  of 


Hob.  I«L 


75,  a.  8 ;  for  ihougb  the  crowing  corn  appertains  to  die  lancl» 
yet  it  is  a  personal  chattel.  And  so  of  other  emblements,  as 

hops,  saBTron,  hemp,  Ice. 

8.  But  if  one  sow  his  land,  and  then  before  harvest  scU 
or  devise  it,  the  purchaser  or  devisee  shall  have  tlie  crop  as 
appertaining  to  the  laud,  the  devisee,  and  not  the  executor  ; 
for  by  the  words  of  the  will,  ihe  devisee,  as  to  chutieis,  an- 
oexed  to  the  laiids,  is  put  iii  the  place  of  the  executors,  and  if 
the  devisee  die,  the  next  in  remainder  takes  the  com,  as  be- 
tween devisee  and  executor.  Roberts  says,  **  the  law  holds 
the  intention  of  the  testator  was  to  pass  the  land,  together  with 
its  fruits,  and  the  devisee  shall  take  the  corn  against  the  exec- 
utor." Yet  in  England  **  a  tpftntor  may""  bequeath  his  stand- 
ing corn,  sown  by  himself,  tf^  wiiom  he  pleases,  by  an  unattest- 
ed will,"  and  because  ihii,  coiw  I^,  a  persoi^al  chattel. 

§  9.  *'T1jus  it  has  becu  always  held,  that  if  a  man  be  seiz- 
ed of  land  in  the  right  of  bis  infe,  and  sow  the  knd,  and  de« 
vise  the  com  growing  thereon,  and  die  before  the  corn  be 
reaped,  the  legatee  shall  have  the  corn  and  not  the  wife,"1G9r 
the  corn  is  fructus  industrialisf  and  he  who  sows  it  "  has  a 
kind  of  property  in  it,  divided  from  the  h^ul,  gained  hy  the 
very  act  of  sowing  it." 

^  10.  But  if  one  of  the  joint  tenants  occupies  the  land 
alone,  by  the  consent  of  the  other,  and  takes  tlie  protits  alone 
to  his  own  use,  it  seems  that  if  he  sows  the  land  he  may  de- 
vise the'  standing  corn  away  from  the  survivor  as  frueitu  m- 
dutirialUt  and  such  devise  will  be  good,  (in  f^ngund  Itc,) 
since  the  statute  of  frauds,  without  witnesses ;  for  such  assent 
to  his  sole  occupation  amounts  to  a  lease  at  will,  and  as  such 
gives  a  title  to  eiublernents. 

§11.  But  it  has  been  held,  that  if  A  convey  lands  to  the 
use  of  himself  and  wife,  and  he  sows  tliem,  and  dies  before 
harvest,  she  shall  have  the  com  or  emblements ;  this  convey- 
ance was  to  husband  and  wife  for  theur  lives,  remainder  to 
the  h<  ii  ^  of  the  husband  ;  the  husband  made  executors ;  here 
tfic  wife  claimed,  as  surviving  joint-tenant,  the  executoil  un- 
der the  will,  nnd  there  were  tlie  husband'''  heirs  legally  seized 
of  tiic  remaiudei',  at  the  time  of  the  harvest.  X^ot  dtiarly  de- 
cided. 

^  12.  If  A  seized  of  land  sow  it  with  corn,  aiid  llien  con- 
yey  it  to  B  for  life,  remainder  lo  C  for  life,  and  thei^  B  dies 
before  the  com  is  reaped,  C  shall  have  it,  and  not  B*s  exec^ 
utors,  though  bis  estate  was  uncertain,  "  for  the  reason  of  in- 
dustry, and  chaige  fails ;"  and  if  B  and  C  both  die,  then  the 
lessor  who  ?owea  the  corn  shall  have  if.  "But  tlie  law  is 
otherwise  in  respect  to  trees,  and  also  to  the  grass  and  herb- 
age, nojt  separated  £rom  the  ground,  at  the  time  of  the^  death 
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of  the  testator,  for  this  i?  not  frueiut  indutiriaKtt  and  so  can-  Cn* 
Bot  be  devised  as  personal  estate,  as  com  may  be.  4rl.  6. 

$  13,  If  tenant  in  taU  gi?e  or  grant  bis  emblements  of  eom  \^y>r\J 
on  the  land,  the  donee  may  cut  and  take  them,  after  the  deatl^  c^^^  L 
of  the  tenant  in  tail ;  and  growing  corn  may  be  devised  as  a  Rob!  on 
chattel ;  but  otherwise  of  trees  and  grass,  because  they  grow  Fruubsea. 
of  themselves. 

§  14.  If  A  lease  lands  at  will  to  B,  and  B  sow  Uiem,  and  then  *  Co.  US, 
A  delet luiiiu  liis  will,  B  shall  have  the  embiemeals  ;  but  not  if  ^^^'•■di  cats* 
^  by  his  owi|  act  puts  an  end  to  bis  estate,  by  determining  hta 
will. 

^15.  A,  tenant  for  life,  remainder  to  the  pit.  in  fee.    A  5  Co  85, 
leased  the  lands  for  years  to  B,  and  he  is  ousted  and  A  is  dis-  ^^^i'mot. 

seized  ;  the  disseizor  leases  for  years,  and  his  lessee  sows  the  k.  3b7,  iv 
lands,  and  A,  tenant  for  hfe,  dies.    Held, the  ph., in  rrmaiiid-  ''^J^ {.'^'^j^^^" 
er,  has  no  right  to  the  emblements,  but  the  defts.  claiuung  454._'2  inst 
under  the  lessee  of  the  disseisor  should  bar  the  ph.,  (him  in  8l.—ToU«r 
remakder,)  in  respect  of  such  leqpee's  possesaioo,    but  the  ^ 
mere  rigfait  was  in  B,  the  lessee  of  tenant  for  life,  and  he  might 
ha\  e  an  action  of  trespass,  and  should  recover  all  the  mesne 
profits  against  the  lessee  of  the  disseizor." 

^  16.  If  tenant  for  life,  or  at  will,  forfeit  or  break  a  condi-  Cro.  El.  4<». 
tlon,  he  shall  not  have  the  corn  sown,  for  this  is  his  voUmtary  Mor.£. 
act  within  his  junver.  ^* 

^  17.  ir  uue  dies  leavuig  a  daughter,  and  his  wife  with  iMor.E.366. 
chikl  of  a  son,  and  the  dau^ter  enter  and  sow  the  hmd,  and 
then  a  son  is  boni,  she  shall  have  the  corn ;  she  did  right  to 
sow,  and  her  estate  ends  not  by  her  act. 

^  IS,  If  the  mortgagor  after  sowing  the  land  be  turned  out  pongi.  263, 
by  the  mortgagee,  thp  mnrti^agor  is  not  entitled  to  the  emble-  Mofesv.  Oil> 
merits  ;  he  is  not  tenant  at  will  to  the  mortgagee,  to  all  pur- 
poses,  and  the  mortgagee  also  must  account  for  them  on  re- 
demption. 

19.  This  was  an  aetioii  of  trespass  for  taking  away  com.  8wn«.  127, 
The  defts.  justified  takbig  at  mMmentt}  special  pleadings  at  ^jJ^'^'if 
laige.   In  these  the  defts.  traced  their  tide  from  the  fee  sim-  ^^om.  d! 
pie  estate  down  to  their  lease  for  years,  and  say  on  the  death  ISSd^Wiltoi 

of  A  which  put  an  end  to  the  lease  before  harvest,  but  after 
»)vving  the  land  the  defts.  surrendered  to  the  pit.,  but  after- 
wards, when  the  corn  was  ripe,  they  emcred  and  took  itavray 
as  they  lawfully  might ;  and  judgment  lor  the  defts. 

In  this  case  there  was  a  proviso  in  the  lease  for  ninety-niae 
years,  if  thiee  lives  named,  ooutuHied  so  long,  under  which 
lease  the  defts.  held,  and  indirecdy  agreed  that  the  land  should 
not  be  used  for  tillage,  and  if  it  was,  the  lessor  might  re-enter. 
And  the  court  decided,  that  the  right  to  re-enter  for  condition 
broken  could  operate  only  during  the  term,  and  vanished 
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Cu.  76.  wbeo  that  ended  ;  and  that  the  pit.  never  having  been  in 
Jirt*  6*    possession  by  right  of  re-entry,  for  the  condition  broken  conld 
v^v^/  heve  no  advantage  of  it ;  and  as  the  deft,  hnd  ploughed  tnd 
sowed  the  land,  he  bad  in  law  and  justice  a  right  to  reap  and 
take  the  emblementi, 
el's  Lktb  m      ^  p'finl  hops  from  old  roots  they  are  unhlemcntSy 

«.  Aiwood  —  annually  nianurcs  the  land  ;  as  where  a  woman,  tenant 

2  Com  D.     for  life,  married  the  pit.,  the  deft,  being  remainder  man,  ilio 
Craiae'^  *    hops  were  grown  out  of  ancient  roots  oa  the  land — ilie  wile 
died  Aug.  1 9,  and  before  the  bops  were  severed.   The  court 
held,  that  the  hops  belonged  to  her  husband,  and  not  to  bini 
in  remainder,  for  they  grow  by  manurance  and  industrj  of  the 
Toll    194     °^"®''»  making  of  hills  and  setting  of  poles  ;  and  are 

196.— Co. '  apples  or  ntits  which  grow  of  themselves.    Gras«5  and 

Lit.  65, 66.    fruit  imnroved  go  to  the  heir,  as  the  natural  and  artihcial 

parts  cannot  be  distinguished. 
1  Rol.  728.        ^  2\.  Flax  and  hemp  are  emblements,  but  uot  trees,  where 
lae^i  Mor        plants  acorns,  oak,  elm,  ash,  or  other  trees  \  nor  are  things 
£.888.— Tolk       produce  annually  of  theroselTes,  withottt  the  labour  of 
tor  IM.       man,  as  grass,  though  improved  by  the  labour  and  industry  of 
the  lessee.    So  if  one  increase  the  natural  produce  by  sowing 
hay  seed,  by  trrnrlitng  &c.,  these  are  not  emblemen!'?,  bin  go 
to  him  in  ri  innnder ;  nor  are  garden  roots  emblements 
"which  cannoi  be  taken  up  without  the  soil  of  the  heir."  But 
quaere,  and  see  Flax  kc. 
s  Bi.  Com.      ^  32.  Emblements  growing  are  distinct  from  the  real  estate 
iML^'*^  in  the  land,  and  are  subject  to  some  of  the  incidents  of  per- 
sonal  estate.   They  might  have  been  devised  before  the  sta- 
tute of  wills,  and  on  the  death  of  the  owner  tbey  vest  as  asaeH 
in  the  fx»^rutor,  so  they  may  be  f"r>rfeited  in  outlawry  in  per- 
sonal actions  ;  but  they  are  not  objects  of  larceny,  and  he  who 
9  Eip.  62, 64.  jg  entjticfj  xq  them  may  have  trespass  against  one  who  takes 
them  away. 

— o^^R.^  Sf'  4  Wherever  any  one  is  entitled  to  emblements,  he  bee 
55^  A  right  to  enter  on  the  land  to  cut  them  and  take  them  away. 

2Saand.401,  $24.  In  trespass,  quart  claiuum  frtgit^  for  taking  com 
Pearle  r.      growing,  It  IS  ttot  sufficient  for  the  deft,  to  allege  he  was  pos- 

'       sessed  of  a  parcel  of  corn  there,  and  that  ho  entered  into  the 
land  to  reap  it,  but  he  must  shew  a  special  title  to  it,  and  so 
as  to  anv  other  easement  in  the  land  of  another.    Here  the 
o^viier  oi  the  land  brought  quart  clausum /regit, 
Stit  stodOen    ^      ^  principle  when  a  tenant  for  Kfe  dies, 

t.  Hamy.    bis  executor  may  enter  upon  the  land  in  eonvenieot  time  to 

remove  his  cattle  and  effects. 
Dyer  31.         ^  26.  After  regress  made,  the  disseizee  shall  have  the  com 
though  severed  by  the  disseisor,  as  be  has  no  right  to  it. 
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^37.  TIU  toatf  going  crop.  Id  this  aciMMi  of  trafpaiB  it  Cb.7^» 
was  decided,  that  a  cuatora  tbattenaota  by  deed  or  parol  have  Art,  6« 
the  way  gobg  cropt  is  good :  that  where  their  terms  are  v.^"v-^p^ 

known  to  expire  at  a  certain  time,  they  sow  before  and  reap 
after,  as  in  an  action  for  carrying  nway  corn  &c.,  a  custom  is  worthtT  Dal- 
pleaded  that  in  such  a  parish,  lime  out  of  mind,  every  tenant  Iwoo.  Cited 
there  for  years,  ending  May  1,  in  any  year,  may  take  to  his  l^^^^^f^ 
own  use  when  ripe,  "  his  way  going  crop     that  is,  all  com  rivaie  18,  19* 
sown  before  May  1st,  then  growing  on  the  land,   not  exceed- 
ing a  reasooable  quantity  thereof/'    according  to  the  course 
and  usage  of  husbandry  in  the  same  parish     and  ripe  after, 
and  the  party  then  stated  he  sowed  a  reasonable  p^rt  of  the 
land  in  proportion  to  the  residue  &cc.    Lord  Mansfield  and 
the  court  said,  the  custom  is  good.    "  It  is  just,  for  he  that 
sows  ought  to  reap,  and  it  is  for  the  benefit  and  eiicourage- 
ment  of  agricuhure.'*    It  is  indeed  against  the  general  rule  of 
law  concerning  cnMrnenis,  which  are  not  aUowed  to  tenants 
who  know  when  their  term  is  to  cease,  because  it  is  held  to 
be  their  fault  or  their  folly  to  have  sown,  when  they  knew  tbdr 
interest  would  expire  before  they  could  reap ;  but  the  custom 
of  a  particular  place  may  rectify  what  otherwise  would  be 
imprudence  or  folly.    The  lease  being  by  deed  does  not  vary 
the  case.    This  custom  was  confirmed  as  being  good,  unani- 
iDously  in  the  Exchequer  Chamber.    Proved  by  parol  &£c. 
In  Pennsylvania  the  lessee  lor  years  may  prove  the  general 
custom  of  the  State,  by  which  tenants  are  entitled  to  £e  way 
going  crop,  though  no  such  right  be  given  by  the  lease  $  0 
Bin.  i85,  Stultz  V,  Dickey. 

28.  In  this  case  the  deft,  as  landlord,  distrained  shocks  Wiiles  131^ 
of  wheat  for  rent,  and  the  pit.  replevied  them.  The  deft.  ^^^J.'* 
avowed  taking  for  rent,  and  set  forth  the  grounds  of  his  ^' 
avowry.  The  pit.  pleaded  in  bar  a  judgment  and  execution 
against  one  Saunders,  who  at  the  time  of  sowing  seven  acres 
of  wheat  was  lawfully  possessed  as  tenant  at  wilTto  the  deft.» 
and  the  officer  took  on  the  execution  the  said  wheat  so 
growing  and  sold  h  to  the  ph.,  of  which  the  deft,  had  notice, 
and  the  pit.  being  so  possessed  and  entitled,  did  suiTer  the 
said  wheal  to  grow  on  the  place  where  Str., until  it  wns  ripe  and 
fit  to  be  cut,  and  did  cut  the  same  alierwards  and  made 
ii  lulo  cocks  or  bUucks,  wherof  tlie  said  seventy  shocks  were 
parcel ^  And  the  said  cocks  or  shocks  being  so  cut,  the  pit, 
flofiered  the  same  to  lie  on  the  said  seven  acres,  until  die  same 
in  the  course  of  husbandry  was  fit  to  be  carried  away  And 
so  being  there  &cc.  the  deft,  of  his  own  wrong  took  and  car- 
ried it  away,  under  the  pretenre  of  a  distress  Sic.  On  de- 
murrer to  this  plea  the  court  licld  it  was  good,  and  that  it  was 
not  necessary  lo  say  how  long  the  wheat  lay  on  the  ground,  to 
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Ca*  76.  be  midfl  kc*f  and  that  a  teotnt  at  wQ!  is  Entitled  to  the  emSU' 
At.  6.  HHSiitf  if  his  estate  end  hj  his  death,  or  by  the  act  of  the  lea- 
s^^M^^i^  iof  after  sowing,  and  before  the  com  is  ripe,  and  that  if  hie 

emhhmrnfa  be  sold  on  fieri  fana<t  to  another,  he  mey  enter  and 
cut  tlje  corn  when  ripe,  and  dry  it  a  reasonable  time  on  the 
ground  and  Cdri y  it  away.  In  liiis  case  Saunders,  the  r'ebtor, 
died  after  the  oMcer  received  the  JieH  facicu,  aod  before  he 
executed  it ;  and  held  to  be  well  executed  on  these  emble- 
meets  he  left.  But  qusre,  if  the  Jkri  faeiat  had  been  no 
Imhi  00  his  soods,  bat  the  lien  attached  before  he  died.  The 
jury  must  judge  if  removed  in  a  reasonable  time. 
*  ^  29.  As  to  the  remedy  it  mny  ftjrthpr  be  obser\'prf,  thnt 

thnuzh  the  general  remedy  is  r/iiare  clausum  fregtt  lor  the 
owner  of  the  land,  against  him  who  claims  emblements,  and 
takes  them  without  title  to  iheiii ;  and  though  if  one  have  em- 
blements, and  another  actually  takes  them  away,  the  former 
may  have  trespasa  m  tt  ormtr ;  yet  the  general  remedy  for 
him  entitled  to  them  is,  ehher  lo  enter  and  take  tbem,  notwith- 
standing opposition,  or  to  bring  an  action  on  the  case,  as  in  the 
cnse  of  disturbance  in  the  enjoyment  of  any  other  easement  in  the 
land  of  another.  And  if  he  be  sued  for  entering  and  taking 
them  away  in  quare  clausum  fregit^  as  he  will  be  if  the  owner 
of  the  laud  deny  his  right,  his  only  defence  against  such  actioa 
is  a  special  title  to  the  emblements  specially  pleaded.  And 
WilKaips  in  notes  on  the  case  of  Peane  e*  Bridges,  in  Sann- 
ders,.  says,  **it  seems-  to  be  an  established  rule  of  pleading, 
,  that  wbmteff  the  deft,  in  trespass  eloKrasi  fragit  justiBes  the 
trespass  by  reason  of  some  title  or  casement,  which  gives  him 
a  legal  right  to  do  tiie  act  which  is  the  subject  of  the  action, 
he  must  set  forth  his  title  or  rit^hl  to  enjoy  the  easement  spe- 
cially, so  that  the  pU.  may  have  an  opportunity  of  traversing  it. 
Williams  thus  speaks  of  easements  in  regard  to  emblements, 
and  very  properly,  for  the  right  to  take  diem  is  but  the  right 
I  have  Id  enter  upon  A*s  land  generally  in  his  possession,  and 
there  cut  down  and  take  away  standing  corn  &cc.  there  grow- 
ing ;  for  if  I  am  in  the  actual  possession  of  the  land,  1  am  ten- 
ant of  it,  and  the  corn  is  not  an  emblement.  It  is  such  only 
when  he  actually  possesses  the  land,  and  I  am  entitled  to  the 
growing  com,  and  hence  if  he  deny  my  right  to  it,  clausum 
fregit  is  his  remedy,  and  if  I  am  disturbed,  my  remedy  is  au 
action  on  die  case,  as  in  this  case.  On  the  3mb  of  April  last, 
A  owned  a  certain  larm,  and  i  was  tenant  at  will  of  it,  and 
then  sowed  five  acres  of  barley  upon  it,  to  which  field  of  bai^ 
ley  a  lane  led  from  the  highway.  On  the  Ist  of  June  last,  A 
determined  his  will,  as  he  legally  might,  and  put  mc  off  from 
the  farm,  and  actually  entered  upon  it  himself  and  took  pos- 
session, became  taxable  for  it  &£c.    On  the  1st  of  August  last, 
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Oiw  barley  was  ripe  and  6t  to  be  cut,  I  then  proposed  to  enter   Cb.  76. 
and  cut  it ;  A  loibid  me,  and  to  exclude  me  put  a  fence  across   -^'irt.  6, 
the  lane,  the  only  passage-way  to  this  barley  field,  the  usual  v.^'v^w 
kind  of  obstruction  opposed  in  such  cases.    Now  it  seems 
clear,  that  my  only  remedy  is  either  to  take  away  his  fence, 
and  enter  and  take  away  the  barley,  and  if  sued  Justify  as 
above,  or  to  bring  a  special  action  on  the  case  against  him, 
stating  my  title  to  the  emblements,  and  of  course  my  right  of 
entry  and  his  obstruction  specially,  as  I  must  if  I  am  disturbed 
in  the  enjoyment  of  a  way,  common,  or  any  other  easement  in 
bis  land. 

<^  30.  In  the  case  of  Wiggleswortli  v.  Dallison,  above  stated,  J^jjJuhSa!* 
the  "ph.  who  claimed  the  corn  as  emblements  in  the  defi's. 
land  brou|bt  trespass,  but  it  was  for  the  deft*s.  actually  cutting, 
and  carrying  away  the  com  cut.  The  pit.  admitted  the  land 
was  the  deft*8.  soil  and  freehold,  and  that  the  pit's,  possession 
ended  when  his  lease  expired,  and  long  before  the  mowing  of 
th*'  corn  ;  so  that  this  very  admission  excluded  the  pit.  from  a 
clausum  fregit,  and  his  action  of  trespass  was  for  mowing;  and 
carrying  away  his  corn,  a  personal  chattel.  But  in  the  case  Tramperv. 
of  actually  mowing  and  taidog  away  the  corn  by  the  tenant  of 
the  land,  in  Tmmper  o.  Carwardioe,  cited  Doug).  902,  the 
ph*  claiming  the  com  as  emblements  brought  an  action  on  the 
case,  and  m  another  count  joined  trover,  and  recovered  ;  and 
even  in  this  case  of  mowinj;  &tc.  the  corn  by  the  tenant  of  the 
land,  it  is  doubtful  at  least  if  the  action  ought  not  to  bean  notion 
on  the  rase  on  tort,  joining  trover  if  necessary,  as  in  Trumjier 
V,  Carwardine,  rather  than  trespass  vi  el  amu,  as  in  Wiggle* 
worth  V,  Dallison  ;  for  it  may  be  a  question  that  if  one  having 
emblements  growing  on  the  land  of  another,  and  in  his  pos- 
session generally,  haa  sufficient  possession  to  support  trespass. 
But  Oknd  v.  Bnrdwick,  5  Co.  116,  and  Cro.  £].  460,  was 
trespass  by  the  pit.,  claiming  emblements  in  the  deft's.  land 
for  mowin«;  and  rHrr\in<?  thoin  jnvay,  and  no  question  made  as 
to  the  torm  of  ilic  ariKjn.  Hut  Latham  r.  Atwood,  Cro.  Car. 
615,  was  ciisc  in  trover,  by  liie  ph.  claiming  hops  as  emble-  j^jj^^^, 
meats,  against  the  owner  of  the  land  who  took  and  carried  them  Atwood. 
away,  nor  was  here  any  question  made  as  to  the  form  of  the 
action.  9  Johns.  R.  108^  1 13,  was  trespass  against  the  owner, 
but  in  this  case  the  pit.  purchased  on  execution  the  whole 
interest  of  the  owner's  tenant. 

6  31.  On  the  whole,  the  rases  in  the  books  nrr  both  wavs.  ''pcTrespw*, 
Then  he  who  has  his  emblements  mowed  or  ( m  down,  and  ,^4  ImJiio.* 
carried  away  by  the  tenant  of  the  land,  and  prt  feis  an  action, 
must  decide  on  bringing  case  or  trespass  on  principle.  Case 
is  dearly  safest  to  recover  the  value,  and  if  cut  before  ripe  it 
will  make  no  di^rence,  because  this  action  will  embrace  the 
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Ch.  76.  p^t's.  whole  case  j  trespass  may  do  if  the  pit.  goes  only  for  th« 
Jlrt.  6.  carrying  away  his  chattel  after  severed,  oa  tlie  ground 

his  property  iu  it  remains,  and  not  for  the  act  of  mowing,  reap* 
iog,  or  cutting  down  tbe  corn  kc.  For  it  Ib  very  questioiiablo 
if  trespMs  m  et  ormif  liet  for  tbe  tct  of  mowing  kc  the  con 
by  the  tenant  of  the  laud,  as  be  is  in  posseseion  of  it  to  every 
purpose,  as  fencing  it,  {^ying  taxes  for  it,  taking  the  grass  and 
fruit  ;tniofii^  the  corn,  and  every  th'm^  on  the  lain!,  hut  the  corn 
or  enibleiiu  Ills,  and  he  who  claims  thcin  lias  no  possession  of 
the  laud  whatever,  but  so  far  and  so  far  only  as  to  enter  upon 
it  occasionally,  to  hoe  or  weed  his  grain,  and  Lu  cut  it  and 
carry  it  %way  ;  2  Esp.  62,  speaks  of  trespass. 

Storgao,  1  voL  Essays  383  and  388,  says,  that  if  tenant 
for  life  sows  the  lan<l»  and  dies,  his  executors  shall  have  the 
eomy  and  they  may  take  it  from  off  the  groaod  of  him  in 
remainder ;  and  if  trespass  bo  brought,  this  is  ?ood  evidence 
to  disclmrj^c  the  deft.,  on  not  fruUty."  But  ou  what  praiciple 
in  pleading  can  such  a  special  easement  in  anolher's  land  be 
given  in  evidence  on  tlie  general  isifue,  aud  if  it  can  be  so 
given  in  evidence,  the  tenant  of  the  kod  never  can  know  the 
defence  till  the  evidence  conies  out  in  tbe  trial.  And  Serjeant 
Williams*  opinion  is  otherwise,  aa  in  bis  note  on  Pearle  e. 
Bridges. 

aBnctoDDtf.  §  32.  If  the  husband  sow  his  land  and  die  b^^fore  sever- 
ance, and  his  widow  is  endowed  of  that  land,  she,  ntid  not  tlic 
executor,  shall  have  the  emblements  ;  but  if  the  land  liad  ii;one 
to  the  heir,  the  executor  would  have  had  them,  liy  the 
commoo  law  if  tbe  tenant  in  dower  sowed,  and  died  befiire 
severance,  the  revenibner  bad  tbe  crop ;  but  by  statute  of  H, 
VlII.  the  common  law  is  altered  in  favour  of  widows,  and  they 
were  by  that  act  placed  on  the  same  ground  as  other  tenants 
for  life  were.  And  as  this  si:;!i;fe  was  in  amelioration  of  the 
commou  law,  it  is  conceived  it  was  here  adopted,  on  the  [icn- 
eral  principle  on  which  our  ancestors  adopted  the  ancient 
£Dgliiih  biaLulub  upplicabie  to  Uieir  condition,  as  this  was  in 


10  Johns,  fk  ^  33*  In  error  on  cwikrari  from  a  justice.  The  tenant  is 
whitma^b  V.  ^ntided  to  emblements,  where  the  termtimtiott  of  bis  lease 
Cttttirif.  is  fixed  and  certain ;  as  where  tbe  owner  of  the  land,  A,  leas* 
ed  to  one  Hilton  for  one  year,  from  April  20,  1810;  and  June 
10,  I9I0,  A,  by  endorsement  on  tfic  lease,  nerced  to  lei  him 
have  it  for  the  next  year  ;  and  Hiluni  sowed  the  ground  with 
wheal,  and  ui  May  1812,  was  ousted  under  the  act  of  forcible 
entry  and  detainer.  Held,  Hilton  was  not  entitled  to  the  crop 
ripe  Aug.  1813 ;  the  pit.  was  tenant  of  A,  tbe  owner.  Indg'' 
mcnt  reversed. 
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^  34.  Replevin  far  six  ncrcs  of  wheat  and  twelve  of  rye,    Ch.  76. 
claimed      I  rFjblcineiits ;  ;illrged  to  be  taken  Aug.  20,  1809.   Art,  1» 
The  Heti.  a\uwed  he  look  !lie  wheat  and  ne  as  a  distress  for  ^^^^n/-^^ 
fent  in  arrear,  at.d  slated  didt  one  Graves,  lor  one  jear  next  i<' Joims.  n. 
Mare  tbe  taking,  &c.  enjoyed  said  farm  on  which  &c.  under 
t  leue  to  him  firoin  the  deft*,  reaerving  rest  $30,  pajrablo  '* 
April  1,  1809,  at  the  and  of  the  lenn*  and  the  deft,  agreed  to 
renew  the  leaae  for  another  year,  provided  he  did  not  want 
thp  farm  for  his  own  use.    Nov.  19,  1808,  Graves  endonecl 
a  surrender  on  the  lease,  and  surrendered  the  farm  to  the  de(t«, 
to  hold  as  if  the  lease  hod  never  been  made,  Graves  holdk 
iog  liimself,  however,  hable  to  paj  the  year's  rent,  and  agreed 
the  deft*  ndj^  taJce  all  lawful  means  to  recover  it  according 
to  the  leaae.   Gravea,  coatimiing  in  poaaeasioo  till  the  fall  of 
1808,  aowed  wheat  and  rye,  and  in  October  sold  the  wheat 
ko.  then  growing,  to  Baia,  tbe  pit. ;  he  eodoaed  it  with  a 
fence.    Nov.  180S,  Graves  rjditted  possession  and  surrender- 
ed to  the  deft ;  he  in  Aug.  1809,  took  possession  of  the  wheat 
and  rye  before  reaped.    Bain  brought  replevin  ;  deft,  justifi- 
ed as  above,  as  a  distress  for  rent:  Held,  1.  liy  the  surren- 
der the  lessee's  estate  was  extioguislied  ;  hence  the  lessor  had 
no  right  to  diatTBin,  aa  tbe  relation  of  landlord  and  tenant  had 
oeaaed :  3.  That  his  only  remedy  was  on  Graves'  agreement 
10  pay  rent :  3.  Baioi  tbe  pit.,  bad  no  right  of  action  for  the 
wheat  and  rye,  as  they  became  the  defi's.  property  after  the 
expiration  of  the  lease,  Graves  not  being  entitled  to  the  crop 
a§  emblements  :   4.  The  deft,  did  wM  in  his  avowry  state  the 
estate  of  which  he  was  seized,  so  held  bad,  though  the  ph. 
pleaded  over,  and  verdict  on  tbe  issue  joined.    So  judgmeuc 
waa  acreated. 

JVolaf.  Fonna  of  declarationa  and  pleaa  Ice.  To  tre»> 
paaa  pmn  ^autum  f regit,  and  carrying  away  com  &c. :  1. 

Plea,  not  guilty  :  2.  Plea,  staled  a  lense  for  ninety-nine  years, 
if  R.  K.  and  M.  K  so  lon^  lived,  so  justiOcation  taking  away 
as  emblements.  Rep!.  3  Wils.  127  to  139. 

Art.  7.  Property  found  ^c.  §  1.  Property  found,  includes 
things  of  various  descriptions  picked  up  on  land  and  water } 
aa  mings  dereliet,  wteclta,  things  JloUamt  jeUam,  and  Ugan, 
ArMMire-lroec,  eatraya,  gpoda  waived,  salvage  or  veaaels  (oiwd 
deserted  at  sea,  lie*  lie. 

^2.  it  is  often  no  easy  matter  to  assertatn  to  whom  this 
kind  of  property  belongs,  and  of  course  who  hns  the  lezjal  right 
to  sue  for  it  and  recover  it,  m  this  or  that  lonn  of  action,  or 
to  bring  an  action  on  the  case  in  trover  or  otherwise,  for  the 
detention  of  it  or  for  injuries  done  to  it. 

S.  Often  several  peraoos  have  diflerent  intereata  in  this 
load  of  property,  and  ia  dispnted  proportioaa,  and  often  oqe 
has  a  Uen  upon  it  while  another  ia  the  owner. 
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Ch.  70.  f  4.  TInrler  tins  head  we  may  place  two  kinds  ol  property, 
Art.  7.     to  w  ii  :  property  derelict :  2.  Property  not  derelict,  but  gone 

v^-v-^ito^  from  the  owner  against  his  will,  aiui  found  at  large  by  another. 

Of  the  first  kind  but  very  little  exists,  for  it  is  very  rare  that  a 
man  so  abanikniB  hit  property  as  to  maka  it  deraliot  to  bw« 
If  he  ieave  it  on  sea  or  laod  without  security,  or  a  mark  tQ 
preserve  his  right  to  it,  it  is  generally  of  oecesntj,  not  with  as 
mteat  to  rettiro  it  to  the  oonmion  stock  \  hot  wiUi  a  view  to 
reclaim  it  whenever  he  can.  In  the  case  of  the  ship  Mary- 
ford,  Tihove  cfnted,  ev^n  «;pitin2;  fire  to  n  prize  on  the  hitdi  seas, 
where  the  captors  had  aot  bauds  to  preserve  it,  was  uot  deemr 
ed  a  dereliction. 

5.  But  when  property  is  derelict  it  ceases  to  have  any 
particular  owner,  and  is  open  for  auy  one  to  take  it  to  him- 
self, like  Hdi  in  the  sea  or  wiU  beasii  in  the  Nicest,  eceefit  the 
municipal  law  makes  a  dispositioD  of  ft* 

s  Bl.  Com.  9.  ^6.  Property  ffereltrt.  Property  being  acquired  by  the 
first  taker  and  preserrod  by  him,  or  his  transfer  of  it,  1^  law 
remaros  the  owner's  property  or  the  property  of  the  possessor, 
or  of  the  last  possessor,  until  he  does  some  act  which  shews 
his  intention  to  abaiidon  It.  But  when  he  does  this,  it  be- 
comes again  common,  and  liable  to  be  "  appropriated  by  the 
occupant.*'  As  if  one  be  possessed  of  a  jewel  and  casts  it 
into  the  sea,  or  into  the  public  highway,  this  is  such  an  ex- 
press dereliction  of  it,  that  a  property  will  be  vested  lo  the 
first  finder  who  will  sciae  it  to  his  own  use ;  but  if  be  hides  it, 
this  manifests  his  intention  to  preserve  his  fightt  end  the  finder 
acquires  no  property  In  it.  So  if  one  lose  a  ihbg  by  aocideat, 
there  is  no  intentlnn  manifested  to  abandon,  and  his  property 
in  it  remains,  and  he  mav  recorer  it  of  the  finder  in  rase,  in 
trover,  &,c.  discharging;  iiis  ///■«,  if  any.  property  now 

becomes  derelict  by  the  denfh  of  the  owner,  because  the  Jaw 
in  all  cases  has  iippuiuicd  a  sueceedin£^  owner  ;  and  wherever 
tiie  iurmer  ownership  wholly  ceases,  the  law  assigns  the  thing 
to  a  succeeding  owner,  the  next  ocoupanl  or  finder,  or  the 
pobKc.  This  representative  is  pointed  out  by  the  kws  of  de- 
scent and  suooession ;  the  finder  is  he  who  first  asiaea  upeR 
the  vac  an  I  or  derefiet  thmg,  and  the  public  is  the  state  or  na» 
tion.  The  only  material  question  here  to  be  oonsidefed  is, 
when  is  the  finder  or  public  entitled  to  the  thing,  and  subject 
to  what  liens,  or  what  condition,  or  in  what  proportion  ;  to  the 
whole,  no  doubt,  when  the  former  ownership  is  totally  at  an 
end,  and  to  no  part  when  not ;  and  as  between  him  and  the 
public,  one  or  the  otiicr  is  always  the  case,  as  the  public  has  uo 
salvage.  Hence  the  public  takes  nothing  ar  takes  all ;  but  as 
between  hhn  and  another  individual  the  case  is  difilerent ;  for 
the  toner  owner  may  be  entitled  to  the  thing  he  has  loet,  or 
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ffmporarUy  abandoned,  to  have  it  again  conditionally,  or  on  paf-  Ch.  76. 
ing  salvage  to  the  finder  ;  and  thf  finder  may  be  entitled  to  this,    Art.  7. 
and  ns  a  security  for  his  salvage  or  recompense  for  his  finding  s^^r^^ 
anil  |ireserving,  may  have  a  litn  on  the  thing  found,  inlaw,  and 
so  lo  tliis  when  the  thing;  found  belonj^s  to  the  pwhiic.  In  Eng- 
land and  in  many  countries,  the  king  is  viewed  as  the  new 
owner  iD  tbe  plaiiea  of  the  publie ;  but  Ibere,  in  fact,  it  is  a 
kind  of  trait  jfor  tbe  poblie.   But  bere  the  pobUc,  tbe  state  or 
nation  is  sdely  and  directly  thii  new  owner.  Tbe  same  prin- 
eiple  which  makes  tbe  kbg  io  England  this  new  owner,  as  of 
jettem,  fiottmn,  ireasvre-irove,  he.  wiil  make  tbe  public  so 
here.  Then  as  to  the  finder,  the  inquir}'  i?,  when  is  he  entitled 
to  all  of  tiie  thine;  found,  when  bound  to  restore  it  to  the  for- 
mer owner,  and  to  receive  a  salvatre  for  finding  and  preserv- 
ing it,  or  to  deliver  iL  lu  ilio  pulilic,  receiving  a  like  reasonable 
gah^pge.    lleuce  come  three  kinds  of  rights  in  regard  to  pro- 
perty foond :  1.  Tbe  rigbu  of  the  finder :  9.  Tbe  rights  of 
the  public :  3.  Tbe  rights  remauing  to  tbe  firior  owners— bis 
xigbts  mtb  meile  remaining  in  all  cases,  except  of  propertf 
derelict,  or  by  bim  designedly  abandoned. 

^  8.  As  to  moveables  found  on  tbe  surftee  of  the  eartb«  or  2bi.  Com. 
in  the  sea,  and  not  claimed  by  any  one,  they  arc  supposed  to  402. — <> Com. 
be  abandoned,  and  to  hclnn^;  to  the  first  Under,  as  being  in  a  ^*'*' 
state  of  nature,  except  they  be  waifs,  estrays,  wrecks,  or  hid- 
den Licasure  ;  these  belong  to  the  king  in  England. 

^  9.  But  as  uoliung  is  wreck  but  goods  cast  by  tlie  sea  on  5  Co.  106  io 
land,  all  goods  reioainuig  on  tbe  sea,  as  fioUam^  jetsam,  and      case  of 
ligan,  are  not  meek ;  and  are  within  tbe  admiralty  jurisdio-  3 
tion ;  but  become  wreck  and  subject  to  tbe  commou  law  jii-  ^  Coi'iut 
risdiction,  as  soon  as  cast  opon  hind.   See  post  36,  &c.  Ch.  1^* 
77,  a.  6. 

^10,  And  the  king  has  fiotsam^jeUam^  and  /^an,  when  the  1  BI.  Com. 

ship  perishes  and  the  owner  is  not  known,  nrrordin'„^  to  Coke : 

J    1      II         I  1         I  Co.  76,eHe« 

and  also  all  wrecks,  estrays,  treasure-trove,  and  all  other  prop-  Briltoo. 

erty  in  the  county,  without  an  owner,  belongs  to  tlie  king;  but 
such  property  found  in  the  sea  belongs  to  tijo  finder.  But  in 
this  case  in  Coke,  it  was  held  that  JLoinam,  jetsanif  and  Itgan^ 
ibvnd  m  or  near  die  sea,  belong  to  the  king,  for  tbe  sea  is  of 
hie  aUegpance  and  paieel  of  his  crown. 

^  1 1.  **  To  constitute  wreck,  the  goods  must  come  to  land;**  1  bi.  Com. 
if  they  remain  at  sea,  they  are  called  ^'elsam,  or  goods  cast  »^fS»i,S9^ 
into  the  sea,  and  sunk  and  under  water ;  or  Jloisam,  or  float- 
ing on  the  surfiice  ;  or  Ugan,  that  is  sunk,  but  tied  to  a  cork  ' 
&c.  To  tho=re  tbe  king  is  entitled  only  when  no  owner  appears 
to  claim  then:  ;   for  though  cast  overboard,  without  mark  or 
buoy,  he  is  not  by  this  act  of  necessity  cousirued  to  have 
abandoned  them.    In  all  these  cases    the  rational  claim  of 
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Ch.  76.  the  king  is  loiuided  oa  this,  that  the  true  owner  cannot  be  as- 
Art,  7.  certained." 

V-<^'*X^      §  li.  By  tlie  law  oi  the  colony,  wrecks  were  prciserved  ior 

Mass.  Colony  ^6  OWner. 

—im  ^  adopted  llie  English  law,  u  to  traarnvMnm, 

295.  that  is,  as  to   maoey,  coio,  gold,  silver,  pkte,  or  bdlkNi,  Ibuod 

hid  in  tho  earth,  or  e  nnr  private  place,  the  owner  thereof  be- 
ing ooknown,"  which  in  fin^and  belongs  to  the  king ;  "  but  if 
the  owner  be  known,  or  afterwards  found  out,  it  belongs  to 

him  **  ^ho  if  it  be  found  in  tho  sen,  or  upon  the  earth,  nnd 
no  owner  appears,  it  belongs  to  ihe  finder  one  who  hidi  s 
does  not  mean  to  abandon  ;  and  if  never  knouii,  iheii,  and 
then  only,  the  king  shall  be  eniitled.  But  he  who  scatters  his 
goods  into  the  sea,  or  upon  the  public  surface  of  the  earth, 
abandons  his  property ;  and  the  Mer  hi  entitled  to  it }  hut  if 
the  owner  appear  end  ckhn,  then  it  appears  he  lost  it  by'o^ 
eident,  or  was  fiiroed  to  leHnquish  it  for  a  time.  Formerif 
treasn re-trove  belonged  to  the  inder  ;  as  was  also  the  nde  «f 
Ae  civil  law*  But  afterwards  treasure-trove,  or  bidden  treas* 
Mres,  were  assigned  to  the  king;  *'  such  as  is  cnfiually  lost,  and 
unclaimed,  also  snrli  n^^  is  dcsi<^nedly  abaadoued, atlU  femaior 
ing  the  rislit  of  the  iortunalc  findrr.** 

13.  By  tl«o  Goiiiin  constiiuiion  all  things  found  were  pro- 
claimed three  times,  ia  three  places  ;  and  u  year  was  allowed 
to  the  former  owner  to  claim  the  propeitv. 
1  Ki  Com       $  H.  Estrays  **  are  such  vahiaUe  animals  as  aro  fonnd  wan* 
i>i>7  —        daring**  in  any  place,  the  owner  unknown.   -These  the  law 

Henly  r^^'    ^^^^  ^  ^  ^  pTOChimatMn. 

WaUh.— 5  One  who  takes  an  estray  mtist  feed  it,  and  keep  it  from  dam- 
BM.a70.      age,  nor  can  he  work  it ;  but  may  milk  a  cow  &c.,  for  that  is 

necessary  ;  and  the  owner  of  a  stray  may  seize  it,  on  tender- 
-  ing  satisfaetion.     And  one  has  a  hen  on,  and  may  detam  a 

stray  beast,  till  paid  for  the  keeping. 
Mn'«  Prov       §  15-  By  MassachuseHs  province  law  of  1698,  it  was  pro- 
Law  cif  i()U8.  vided,     that  whoever  shall  hiid  any  money  or  lost  goods, 
Feb     1799  the  owner  is  not  known,**  the  i^oder  in  six  days  sbooM 

 statutps  of  gi^o  certain  notice  thereof  in  writing  to  the  town  clerk  %e»y 

Blaine,  cb.  and  thc  samc  89  to  straj  beasts,  aO  to  be  appraised  in  the  mas- 
456^  oppli'^  ^  ^     9  ^        owner  of  either  appeared 

'         .  within  one  year  next  after  such  publication,  and  proved  has 

right  or  title  to  the  same,  he  had  restitution  of  the  samc,  or 

the  value  tlicreof,  paying  charges,  settled  by  thc  justice  who 

ordered  the  ajipraisenient.     But  if  no  owner  app^^ared  in  a. 

year,  stioh  strays,  lost  money,  or  goods  were  hall  to  the  liiKier 

and  half  to  the  j)oor  of  the  town. 
Maw.  Act  16.  This  act  of  1789,  was  a  mere  revision  of  the  above 

Ftb  13  178©. 
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act  of  the  province,  limiting  howrvrr  the  value  of  the  monny  Ch.  79, 
or  goodij  found  to  6j.  or  upwards,  and  notic  c  la  ten  days,  in-  Art,  7. 
stead  of  six.  Each  of  these  acts  extcaded  lo  money  or  goods  L^*v"v^ 
lost,  and  bj  a  fiiir  conMradHNi  not  to  tho  hk^  leas,  and  per-  charter  of 
haps  not  to  goods  hidden  or  waived ;  ^et  where  the  owner  ^*  ^ 
aercr  appeared,  (and  then  only  was  there  a  change  of  prop- 
erty,) neiUier  the  finder  nor  the  public  could  scarcely  ever 
know  whether  the  money  or  goods  were  lost,  hidden,  waived, 
or  designedly  abandoned  ;  and  hence  in  prnctice  these  arts 
extended,  and  do  extend,  to  ahnost  all  goods  and  monies 
found  ;  and  have  been  so  practised  upon.  These  acts  extend- 
ed not  to  the  high  seas,  for  the  king,  in  his  charters,  reserved 
^zclastvely  to  himself  the  adnuralty  jurisdiction,  which  accru- 
ed to  the  United  States  July  4,  1776.  The  act  of  1789  also 
directed  notice  to  be  posted  in  the  lown»  and  cried,  if  a  crier 
in  it,  and  if  forty  shillings  value  or  upwards,  notice  lo  be  post- 
ed in  the  two  next  adjoining  towns,  within  one  month  next  after 
such  finding  If  a  stray  beast,  a  withe  to  be  put  about  its 
neck  in  ten  days  lie.,  (except  sheep  ;)  the  appraisement  of 
lost  goods  and  stray  beasts,  to  be  in  two  months,  and  before 
any  use  or  improvement  thereof  is  made  to  its  disadvantage.** 
Section  fourth  directs  the  town  clerk  once  hi  eveiy  two  months 
to  transmit  to  the  re^ster  of  deeds  in  the  county  Stc.,  copies 
of  his  entries  of  lost  money,  goods,  and  strays,  (except  those 
delivered  to  the  owner;)  and  the  finder  forfeits  the  value  &c., 
if  he  neglect  lo  give  the  notice  &c.,  required.  These  entries 
in  the  registries  bring  all  the  information  in'a  county  on  liie 
subject  together  to  one  point,  where  the  loser,  in  two  mouili& 
at  nirthest,  may  find  it. 

By  sectwn  sixth,  no  strays  to  he  made  between  April  1$ 
nod  mvember  1,  unless  the  beast  be  taken  damage  feasant 
in  some  inclosure,  and  impounded  for  that,  or  some  other  su^ 
ficient  cause." 

This  act  provides,  that  any  iiorse,  or  horse  kind,  taken  up  Act  3am  1% 
as  a  strav.  and  appraised  as  aforesaid  at  )$20,  or  less,  may  be  1816. 
sold  ui  public  aucuuu  after  the  expiraLiou  of  two  months  after 
such  appraisement,  having  given  lour  days*  previous  notice  of 
the  time  and  place  of  sale,  and  the  clear  overplus  to  be  paid 
into  the  town  treasury  for  the  owner  Izc,  if  he  apply  m  one 
year,  &c. 

By  these  laws,  if  a  man  take  a  stray  out  of  the  State,  he  Toulmin** 
forfeits  £50  ;  if  he  take  up  one  not  on  his  plantation,  or  place  Kentucky 
of  residenro,  oi  when  not  legally  qualified,  $10,  or  a  mouth's  .^JJ^gJ^ 
imprisonmeut ;  and  if  he  take  up  one  and  fail  to  comply  with  Virg.  Body  of 
the  law  be  forfeits  $10  with  costs.  Act  of  1748  also  regu-  sea. 
btes  the  driving  of  cattle  into  and  out  of  the  Stata ;  some  ex- 
oeptions,  and  act  of  1785. 
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Ch.  76.      ^  17.  These  colony  acts  of  1641  and  1647,  profided  that 
iiflrf.  7.    whales,  and  such  like  great  fisfat  ciel  opoo  any  shore,  should 
\^y^j  he  safely  kept  (or  improired  ^ere  it  cao&ot  he  kept)  by  the 
Mb%<<.  Colony  town,  or  other  proprietor  of  the  land,  till  the  General  Court 

Arts  of  I  mi,  should  take  order  for  the  same. 

whales  These  statutes  clearly  shew  that  the  king's  prerogative, 

Tpriiaiim      whirh  makes  this  kind  of  property  his  in  England,  was  not 
understood  to  extend  to  ihc  British  colonies  in  Amerira.  For 
if  it  did  the  General  Court  would  not  have  taken  any  order, 
or  pass.  (1  any  law  on  the  subject ;  and  il  iiot  to  this  colony, 
then  not  to  the  others,  as  the  king's  prerogative  must  have 
heen  and  was  unifomt  in  these  and  sudb  like  easee. 
tn.  Com.       %  18.  The  king  in  Enghmd,  has   royal  fish,  which  are 
^  — ["lo^*  whales  and  sturgeon,"  as  a  branch  pf  his  ordinary  reTemie ; 
ni  ,T  II.  *     and  these,  when  either  is  thrown  ashore,  or  caught  near  the 
coasts,  arc  the  property  of  the  king,  on  account  of  their  STipe- 
rior  excellence     this  risiht  "  is  expressly  dainied  and  allow- 
ed in  ihe  slatntr  fh  preros^adva  rei[(is. 
American  ^^'^  Briiish  colonies  in  America  received  charters 

Cbartert.  (yom  the  king  of  their  lands,  in  the  nature  of  c;riiMl>,  on  tiie 
idea  he  was  proprietor  ;  but  as  these  charters  also  respective- 
ly created  governments,  they  were  not  construed  as  his  grants 
to  individuals  were,  that  is,  as  not  excluding  atms  of  the  sea, 
and  navigable  rivers,  but  as  including  them.  And  it  was  solely 
on  this  idea  that  Massachusetts  cokmy  passed  the  hiw  of  1641, 
ri'^  to  flnts-ground,  mentioned  in  a  former  chapter.  For  if  the 
king's  charters  had  not  included  the  flats-ground  in  tide-rivers 
and  arms  of  the  sea,  tliat  law  of  the  colony,  controlling  and 
disposing;  of  such  flats-ground,  had  hccn  a  nullity  and  an  i  n- 
proper  attempt  in  the  colony  legislature,  to  declare  what  should 
be  done  with  the  kiiig's  Aats-grouud  iu  such  places.  But  it 
Was  never  denied  on  the  king's  part,  by  him  or  by  any  of 
his  officers  or  governors  in  ue  colonies,  that  that  hiw  had 
Ibrce,  on  the  contrary  all  parties  reosiinined  it,  and  practised 
'upon  it,  as  a  proper  and  valid  law.  The  same  was  the  case  in 
ihe  colony  of  Plymouth,  and  it  is  beheved  in  the  colonies  m 
eral.  Then  the  ground  in  the  channels  of  navigable  rivers, 
and  arms  of  the  sen,  and  in  flats-ground  In  these,  between 
high  and  low  water  marks,  were  granted  by  the  charters  to 
the  several  coloiiie>,  and  reserved  by  them,  in  their  grants  to 
ixHlivj(iu;ils,  on  the  common  law  principles  on  which  llie  king 
or  government  in  England  reserved  such,  except  so  far  only 
as  the  said  cdony  statutes  varied  the  case.  And  this  idea  is 
eonfirmed  by  the  reservation  the  king  made  in  this  charter  of 
W.  Se  M.  &C.,  of  a  right  to  all  his  subjects  to  fish  in  these 
'  places ;  (see  fisheries ;)  fdr  if  not  granted  by  him  io  his  char* 

ters,  they  remained  his,  and  then  any  such  reservation  had 
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lbea»  idle  and  ibionL  And  tliBte  colour  fcws  iie  ]mf  espial-  Ch.  ti. 
ly  dear,  ibat  the  txAony  gofemmencs  reeerved  ia  their  grants  Jirt  7* 
to  bdtviduabor  towiia»tliiMe  gioiaDdaa^ 

lava  eoald  have  had  no  operation. 

Yet  the  king  considered  himself  as  entitled  to  treasure-troTe»  • 
estrays,  wrecks,  he.  in  America,  if  he  should  see  fit  to  claim 
tliem  ;  for  lie  granted  these,  in  1639,  to  Sir  Ferdinando  Gor- 
ges, in  the  Province  of  Maine  :  and  as  the  kins;  judged  he 
had  ilii-in  to  grant  there,  no  drjiibt,  he  held  he  had  them  to 
gruiit,  if  he  saw  fii,  iu  adjomuig  British  colonies  in  Aiuenea. 

20.  According  to  Malyne,  if  a  ship  be  fiMiod  at  sea,  and  Malyne'a  L«t 
w>  owner  appeara  for  a  year  and  a  day,  the  finder  haa  half  ^^'^  2?^  ^ 
and  the  prince  half.  - 

^  21 .  From  the  wieiy  of  kwa  and  principles  in  ragaid  to 
this  kied  of  property*  now  under  cooaideratiao,  there  appears 
to  arise  some  degree  of  confusion  and  uncertainty,  at  first 
view ;  bnt  from  the  whole,  and  other  laws  and  rules  in  these 
cases,  perhaps  the  SoUowing  rules  and  prkcipies  may  he  ikiriy 
extracted. 

First.  Tiie  king  was  a  sovereign  proprietor  of  all  the  colo- 
ny lands,  and  had  admiralty  jurisdiciiou  on  the  high  seas  ;  for 
fay  the  highest  Judidal  power  in  the  natiott  in  oSony  wSun, 
vested  in  the  king  in  oouneil,  the  Indian  title  was  deemed  ii^ 
admiaiShle,  in  a  trial  of  the  right  of  soil,  as  was  the  caae  about 
the  year  1769,  in  the  cause  of  Doooei «.  Jefiines. 

Second.  The  king,  as  such  proprietor,  gave  charters,  and 
granted  these  colony  land-?,  niid  therein  the  power  of  govern- 
ment, and  the  tide  nnd  iia\  iLcable  rivers,  and  arms  of  the  sea, 
within  the  limits  ot  eacii  colony  charter,  reserving  in  these,  as 
above,  a  right  to  his  subjects  generally  to  fish  m  ilicni. 

Third.  The  [)owers  of  the  governments  here  in  the  colo- 
nies from  the  beginning  were  understood  to  be  exclusiTw  of 
many  royal  prerogatives,  and  to  limit  odiers,  which  the  king 
had  in  England.  For  instance,  gold  and  silver  mines  there  l^'^J^^^^ 
have  ever  been  a  royal  prerogative,  or  right  of  the  crown.  In  en(  dtaiiwii 
the  colonies  his  right  to  tbem  was  limited  to  one  fifth  part. 
And  Massachusetts  colony  as  early  as  1641,  granted  niinp*;,  sub- 
ject to  ffiis-  riirht  for  twenty-one  years,  to  those  who  should  dis- 
cover tiieui.  Again,  thousrh  the  king's  prerogatives,  in  rp2;ard 
to  his  execution  of  the  powers  of  government,  generally  ex- 
tended to  the  colonies,  yet  but  few  of  his  fiscal  prerogatives 
extended  to  them,  so  as  to  be  exeieiaed,  where  the  oohuy 

2 sterna  operated,  aocordmg  to  their  true  qpirit  and  meaning ; 
erefoce  hie  prerogativea  in  regard  to  eorodiea,  tithes,  m»f 
frntts,  and  tenths,  game  in  forests,  fines,  and  forfeitures,  (except 
for  crimes,)  or  doodands,  (except  a  few  colonics,)  or  the  eua- 
tody  of  i d eou  never  extended  to  the  ooiooies.  The  reason  was^ 

VOL.  111.  18 
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Ch.  76.  eartain  laws  on  diese  sabjects  existed  in  Engluidt  in  ft?or  ot 
Jhi,  7.    the  king ;  no  laws  made  in  Englaod  were  extended  herey  tm- 
lew  by  act  of  perfitmentt  or  by  our  adopting  tbem ;  and  no 
aueb  act  or  adoption  ever  transplanted  any  of  these  laws  to 

the  colonies,  except  possibly  in  some  few  ^litary  instances. 
1  Bl,  Com.       Fourth.  Certain  6scal  prerogative??  did  extend  to  the  colo- 
ssi, 293,  but  Dies,  to  which  the  United  States  succeeded  on  the  separation 
Ar*ft^r!^n-  coiintrjcs;  ns  wreck,  recognized  to  be  in  the  king 

tidereii  ill  an-  by  J7  E.  11,  and  itieretbi  e  ii  nv  tlie  United  States  regulate  tins 
place,  subject,  which  could  not  be,  il  wrecks  had  been  the  rights  of 
the  several  colonies,  for  then  they  must  have  retained  lliese 
rights,  as  also  jeUam,  flotsamj  and  li^an ;  because  property 
found  on  the  hi|h  seas,  where  the  kmg,  by  bis  chaiterB,  re- 
served bis  maritime  jurisdictioD  exclusively,  as  beibte  stated  ; 
and  where,  on  the  settlement  of  tbe  colonies,  be  acquired  no 
new  right  or  jurisdiction  ;  but  on  these  seas  every  tlnng  re- 
mained to  liini  as  before,  and  alike  on  all  these  seas  ;  and  also 
he  became  entitled  to  all  the^e  things,  not  only  as  the  trustee 
of  the  nation,  hut  as  of  pi  ijM  rty  in  fact  belonging  to  it,  be- 
cause bona  vacantia,  oi  guotls  in  uhich  no  one  else  could 
claim  a  properly  ;  to  these  also  the  L  niicd  Slates  is  the  suc- 
cessor by  right,  though  they  may  not  chum  tbem,  but  let  tbe 
flnder  keeptbem,  wfaMsre  no  owner  appearst 

FifUi.  Wbales,  sturgeon^  treasure-tro?e  or  bidden  treasures, 
wails,  and  estrays,  were  and  are  Ibus:  Tbese  species  of 
fropvttf  Ibund,  and  without  an  owner,  (for  when  one  appears, 
they  are,  and  ever  have  been,  his,)  were  found  on  the  shores 
and  lands  within  the  colonies,  and  not  upon  the  high  seas,  or 
on  ancient  English  erround,  where  the  king's  prerogatives  grew 
up  with  ilie  ancient  English  laws,  Bxiug  the  rights  to,  and  reg- 
ulating these  things.  These  bona  vacantui  must  even  by  tlie 
king,  by  his  officers,  be  claimed  by  tbe  laws  of  tbe  land  where 
tiiey  are  found ;  tben  by  wbat  laws  could  bis  officers  claim 
tiiem  In  tbe  colonies,  for  bim  or  bis  use  f  No  part  of  tbe  Eng* 
liab  laws  relating  to  them  ever  were  extended  to  tbe  colonies 
■by  act  of  parliament;  no  statutes  were  ever  passed  in  them, 
enabling  the  the  king's  officers  to  claim  the  goods  so  found 
for  him  ;  nor  were  any  of  the  English  law*,  to  these  purpo- 
ses, ever  adopted  in  the  colonies  in  practice,  a  few  instances 
possibly  excej)ted.  It  appears,  as  before  stated,  that  Massa- 
chusetts, from  iter  early  existence,  has  disposed  of  stray  beasts, 
lost  goods,  and  money,  as  she  pleased,  half  to  the  finder  and 
balf  to  tbe  poor  of  tbe  town,  without  any  regard  to  royal  pre- 
rogatives ;  so  of  whales  smce  1641,  thrown  on  nny  shore  in 
the  colony  or  province.  The  colony  of  Plymouth  did  the 
same.  And  in  tbe  Province  of  Maine  all  these  articles  were 
granted  to  Gorges,  and  by  bim  to  Maanchnsetts.    And  the 
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king,  ia  his  charter  to  Rhode  Itiland,  granted  liberty  to  seise  Ch.  7(3. 
woA  tak«  wlial«i  and  great  fiih.  Gooda  waifed  perlnpa  never  Jirt,  7. 
In  a  kgal  techpioal  sease  exMHed  in  Ifae  colonies;  traamre*  ^^v^^ 
tiovn»  or  hidden  treasures,  in  ^old  and  silver,  never  was  an  l  Bl.  Com. 
object  in  them  ^  aa  in  old  countnes,  where  people  have  in  civil 
'tod  foreigD  wars,  and  especially  in  Gothic  and  feudal  eonfests, 
buried  their  money,  plate,  and  bullion,  hoping  to  recover  them 
in  hetipr  times.  Tfie  same  reason  and  principles  which  exclud- 
ed tile  royal  eiaims,  or  rather  prevented  their  ever  rommg  m- 
ID  existence,  in  Maine,  Plyiuoutli,  Massachusetts  &^t.,  in  re" 
gard  to  these  royal  fish,  sliay  bea&ls,  goods  waived,  and  treas* 
uremove,  nmst  liave  eicluded  nmilar  claims  in  the  other  dot* 
oniea,  an  that  the  lung  had  not  these  things,  nor  can  the  Unit- 
ed States  therelore  succeed  to  them.  But  whales  are  here 
like  other  fish  0|wn  to  the  persons  who  first  seize  them.  Stray 
beasts  have  been  generally  dispceed  of  by  colony  lawi*  a  part 
to  the  finder  &ic.  ;  there  then  is  but  one  question  remaining, 
that  is,  what  is  done  with  ireasiue-trove  or  hidden  treasures, 
when  iouud,  and  no  owner  appears?  They  must  belong  to 
tJie  liuder,  if  no  law  be  found  to  dispose  of  them  otherwise  ; 
because  "  Uy  liie  law  of  uaiui  e  diey  belong  lo  the  first  occu- 
paal  or  finder,  and  an  continued  tioder  the  imperial  kw  aa 
did  also  wrecks,  royal  fish,  waifa  and  estrays ;  and  in  these 
leqpects  the  law  was  ahered,  and  these  things  aaagned  to  the 
kings  in  Europe,  in  feudal  times,  and  on  feudal  principles* 
Though  the  kw  is  jost  that  aasigna  them  to  the  public,  allow- 
ing the  finder  a  reasonable  reward,  or  salvage,  for  his  time, 
trouble,  fatigue,  rh]:,  and  expenses,  (royal  fisli  excepted)  as 
always  has  been  done  in  regard  to  money  and  goods  lost,  and 
stray  lieasts  ;  but  if  treasure-trove  come  under  the  descriji- 
tioii  oi  money  or  goods  lost,  it  is  already  disposed  of  in  Mas* 
sachusetts,  and  some  other  States,  if  not  in  all  of  thenu  Itia 
trne,  Inddeo  treaiore  ia  noc^  strictly  speaking,  k)et  treasure ; 
bot  generally  it  cannot  be  known  whether  hidden  or  hist  |  then 
when  fiiund  it  may  neturaUf  enoogh  be  considered  as  proper- 
1f  loat ;  however  It  may  be  sometimes  so  designedly  hidden 
as  to  make  it  apparent  it  was  not  lost,  and  henre  not  lost 
money  or  ?oods.  It  may  he  that  in  such  a  case  it  will  heiong 
wholly  to  tiie  hnder. 

^  22.  This  act  of  New  Hauipshire,  of  1791,  (old  law  revis-  Act  of  New 
ed,)  provides,    tljai  the  person  finding  any  money  or  goods,  5|2l!ff**i»J 
or  finding  and  taking  up  any  stray  beast,  whereof  the  owner  ' 
in  not  imown,"  shall  advertise  lic^  then  cooicrmiog  to  tbe  acta 
an  Maffimrbiwrttrj  aalo  tbe  fisrms,  and  then  difpoain|  of  tbe 
whole  to  the  town,  charges  deducted.    This  act  mchidea 
all  money  and  goods  found,  and  not  being  limited  to  money 
sir  goods  ke^^iofiludei  wiufii  end  treeaare-ttnve*  iUiothingi 


Digitized  by  Google 


140 


CASE  ON  TORTS. 


Ch.  76*  Ibmid,  see  also  Jus.  Inst.  L.  2,  th.  1, 139  tw.,  ail  or  haif  the 
Art*  7,   finder's,  according  lo  drcumstancas. 

^-y*^     ^  23.  Oa  the  whole,  rxanuung  tbo  English  and  colony 

lawSy  il  will  appear  that  of  property  found,  in  tlie  colonies,  in 
or  upon  the  land,  the  kins^  only  had  wrecks  ot  the  sea  c  ast  on 
shore  ;  aud  ol  goods  or  property  found  in  or  upon  Uie  high 
seas,  he  had  jetsam^  or  goods  ca:>l  over-boarti,  and  sunk  un- 
der water  ;  flotsam,  or  goods  afloat  on  the  surface  ;  and  hgao^ 
or  goods  sunk,  but  tied  to  buogrs  Ice,  to  save  them.  And  to 
wrecks  at  sea,  now  in  the  UoiMd  States,  to  these  goods  now 
found  on  the  high  seas,  bnd  brought  into  them,  by  the  finder, 
and  no  owner  known,  the  United  States  now  succeed.  The 
idea  seems  to  have  been  that  the  property  of  the  wreck  vest- 
ed in  the  king  wliiK  at  sea. 
Man. Colony     ^24.  Nor  did  Massachusf  tts  or  Plymouth  colony,  at  any 
Law,  A  l>.    time,  acknowledge  the  king's  or  any  lord's  right  to  estates  es- 
Q^b  Co'lony'  ^  vrant  of  heirs.    For  boih,  before  ie47,  passed 

L«w»  I688A-  hiws  for  vesting  such  estates  in  the  colonies ;  the  colony  was 
ivl"  ht*^^     understood  to  be  the  sovereign  making  the  original  grant.  And 
'      if  one  leave  no  relations  but  aliens,  his  lands  escheated  to  the 
1  i.ihns.  Ch.  lord  in  England,  here  to  the  colony.     The  escheat  to  the 
R.M^.         i^rd  in  England  was  on  feudal  prmciples,  wliich  never  exist- 
ed in  the  colonies.     Only  the  government  can  decide  a  for- 
eign colony  has  become  an  independent  state ;  till  such  decis- 
ion is  made,  the  Judicial  courts  must  view  it  as  a  cokmy. 
Cb.  IM,  a.  a.    $  35.  Salvage.   In  many  of  these  cases  of  property  found, 
i'l'^ii^fih  *  reasonaWe  rewaid  to  be  received  by  the  finder,  of 

227,au4B,4Jj  owner  where  known,  or  of  the  public,  where  that  can 
6U.  claim  in  the  place  of  the  owner.     And  the  only  material 

question  what  is  a  reascmable  reward,  or  what  is  a  rea- 
sonable salvage.  ' 

^  26.  lliere  have  been  already  many  cases  in  the  United 
States,  In  which  this  questkm  has  arisen.  And  from  the  wide 
extent  of  their  sea  coasts,  there  |irobab1y  always  will  be  many 
cases  of  this  kind.  Such  cases  as  have  been,  can  here  be  slat« 
ed  bet  in  part  and  very  briefly  ;  and  only  the  principles  or 
grounds  whereon  to  ascertain  this  rewnrd  or  salvage  ran  be 
here  mcniioned.  As  to  all  goods  found,  the  finder's  remedy 
usually  js,  either  an  appropriation  of  the  thing  found  to  Inm- 
self,  as  where  no  owner  appears,  and  no  public  claims,  or  to 
retaro  it  as  havmg  a  lien  upon  it,  till  paki  his  salvage  or  re* 
ward  for  finding  and  preserving  the  thing,  by  one  or  the  oth- 
er. But  by  statute  or  by  usage,  the  finder,  to  get  his  part  of 
the  thing  found,  must  commonly  observe  some  legal  process, 
as  notice,  8ic.  ;  and  as  ro  prnporty  roTm(?  on  the  high  seas,  he 
must  sue,  or  libel  in  the  admirahy,  to  have  it  adjudged  to  him 
in  whole,  or  to  have  a  salvage,  or  to  have  it  sold  and  to  have 
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his  pan  of  the  proceeds;  aod  if  no  owner  appear,  the  court   Ch.  76. 
retains  his  part  kt  i  reasonable  Ihne ;  and  where  the  fimter  Jlri.  7, 
has  a  lieo,  and  the.  thing  ibund  b  taken  from  him  before  his  y^'y^^J 
salvage  is  paid  him,  it  is  reasonable  he  have  his  actioD  to  re- 
cover it.   OftoB  case  in  trover  is  the  proper  action. 

27.  Jluicrican  rn.^ef(.    In  (his  case  Captain  Ingersoll,  and  jngerwll  v. 
six  hands,  in  a  sloop  ol  i)2  tons,  bound  to  the  West  Indies,  sbiitAUiioo, 
vessel  and  cariro  worth  £2047,  found  tlie  ship  All)ion  and  P'^^^q 
cargo,  wortii  aUaiidoiied  i\.  iat.  38    10,  VS.  long,  nya.— 

66  80'.  Evidence,  the  depositioo  of  the  master  and  IuIb  Steo  Wheat 
crew  in  the  said  sloop  from  necessity ;  the  owner,  master,  and 
crew  of  the  said  sloop,  all  Ubelied  the  Albion.  Though  the 
British  owners  of  the  Albion,  in  Bristol,  in  England,  bad  not 
been  heard  from,  tlie  British  consul  was  allowed  to  claim  for 
them  J  by  order  of  the  judge  ilie  property  found  was  apprais- 
ed, and  taken  into  the  marslial's  study  ;  on  the  trial  all  the 
circumstances  of  the  vessel  finding,  and  of  vessel  found,  were 
proved  by  the  libellanis,  to  shew  their  labour,  fatigue,  risk,  and 
expenses,  and  the  small  hope  there  was  left  to  Sie  owners  of 
the  property  found  of  ever  recovering  it,  and  the  consul  pro- 
duced counter  evidence*  The  salvors  were  detamed  m  uieir 
voyage  21  days,  and  vacated  their  pohcies  of  insurance  hf 
deviating  to  save  tlie  Albion. 

The  judge  took  the  apprisement  £3352  Qs,  9d* 

Deducting  for  duties  and  charges,  (pro-  )    iQnn  n  g 
ceeds  in  court,  5 


0  9 

Awarded  to  the  salvers  (property  being  ^  ^  j  1 7  G  0   4 » 
sold,)  one  half  i  * 

and  the  other  half  to  the  original  owners,  ii  any  should  appenr. 
The  court  made  a  further  order  to  divide  the  salvage  among 
the  owners,  master,  and  crew  of  the  said  sloop.  Where  an 
appeal  lies,  the  evidence  need  not  be  in  writing,  even  in  the 
admiral^.  It  was  not  decided  what  should  have  been  done 
with  the  owners*  moiety  if  none  had  appeared. 

^  38.  In  this  case  of  die  Mary  Ford,  it  was  further  urged  by  Case  of  the 
the  salvors,  that  a  liberal  sahrage  ought  to  be  allowed,  to  ^^nn/ord, 

•  J  .  •  !  ^ri  slaleti  above, 

indure  men  to  nm  risks  in  savin!!;  snrh  property  found  upon 

the  high  seas  ;  that  in  this  case  they  ought  to  have  the  wlmln 
property  snved,  but  the  court  decreed  ^16,000,  aliotit  one 
third  for  salvage.  No  salvage  for  a  re-capture  by  a  neutral 
firom  a  friendly  power* 

^  39.  In  this  case  the  Neptune  was  taken  up  Feb.  17D4,  j^'^'jj^.^ 
by  the  Sally.    The  roaster  and  crew  were  bound  from  St.'iuiw'icL«. 
Bartholomews  to  New  York,  and  found  the  Neptune  in  lati- 
tude 39^.  N.   She  and  her  cargo  were  worth  about  ^4000 1 
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Cb.  76.  she  was  a  mere  wreck,  b  t  tempestuous  season  of  the  year, 
Aft*  7.  and  in  dangerous  waters,  and  the  Sdljr  deviated  so  as  to  avoid 
s^^^^,/  ber  policies  in  order  to  save  the  Neptune.  The  salvage  aDow- 

ed  was  $1600. 

Ilionidike  h  ^  30.  In  this  case  Glover,  master,  and  his  crew,  six  hands. 
Bales  of  Cot-  ^^^^  Boufdcaux  lo  Beverly  in  a  scliooner,  with  a  cargo  all 
ton,  180ft.'  worth  about  .f8500,  May  2,  1805,  N.  I..  4o  ,  W.  Lon.  42% 
found  seventy  or  eighty  hales  ol  couon  utioat  oo  the  ocean  in 
bad  weather,  a  heavy  sea,  and  by  six  hours'  exertioo  saved 
eleven-bales,  and  brought  them  to  Beverlv,  whole  worth  about 
f 900,  libelled  in  the  District  Court  of  Massachusetts.  Tho 
jndge  ordered  the  cotton  to  be  surveyed,  appraised,  and  sold, 
and  the  duties  deducted  $108,  leaving  $792;  he  further 
ordered  half  of  the  rfsidar  to  be  paid  out  of  court  to  the 
salvors,  <I^39G,  and  the  chaf i<es  to  be  paid  out  of  the  oiiier 
bail,  and  what  remained  to  be  kept  in  court  for  its  further 
order.  The  claimant  on  the  first  trial  not  sufficiently  proving 
his  property,  one  of  the  crew  of  the  schooner  was  eianuned 
on  the  stand,  though  directly  interested,  being  one  of  the  sal- 
vors, but  thb  of  necessity  ;  no  owner  appeared;  no  disposition 
was  made  of  iheir  part.  Owners  afterwards  appeared.  Sal- 
4DiOnMi,  American  for  rescuing  a  neutral  vessel  from  a 

87.  French  privateer. 

ActofCofi-      ^  31.  This  act  of  Congress  gave  as  salvage  on  re-captured 
fnX'*****^  vessels  the  English  proportions,  to  wit :  one  eighth  if  in  the 
enemy's  possession  less  than  twenty^four  hours ;  one  fifih  if 
twenty-four  hours,  and  less  than  forty-eight  hours ;  ona  third, 
if  more  than  forQr-eight  hours,  and  not  ninety-six  hours;  if  above 
ninety-six  hours  one  half.  Chitty*s  Law  of  Nations  104,  107. 
SCnuich  42,       32.  To  entitle  one  to  salvage  it  is  not  necessary  the  des- 
4'rninch      truction  of  the  thing  would  have  been  inevitable,  but  for  the 
347.-2  Cro.  means  used  to  save  it ;  but  the  danger  must  be  real  and  im- 
minent :  2.  Salvage  does  not  imply  a  contract.  Half  for  sal- 
vage in  Delaware  hay.   Goods  saved  not  Gable  to  the  ordi- 
nary revenue  laws.   One  third  of  the  gross  value  of  vessel 
and  cargo  allowed  for  salvage,  and  one  third  of  the  salvage  10 
the  owners  of  the  saving  ship  and  cargo.    A  vessel  in  distress 
is  abandoned  at  sen  hy  all  but  one  man,  left  by  desiirn  or  nc- 
cidenl,  he  is  discharged  of  his  contract  as  mariner,  and  entillcd 
'  to  s  lU  a;:e.    If  apprentices  are  salvors,  they  are  entitled  them- 

selves to  their  shares. 
Ls'cnncir     ^       £n^«tA  clusi  ifc.   Several  nations,  ancient  and 
Ma^Maioav.  inodern,  have,  by  law,  6xed  the  rate  of  salvage  for  goods 
ship  Blai-     fonnd  at  sea.   In  ancient  Rhodes,  one  half,  one  fifth,  and  one 
mm  cited.  ^  ""^  allowed.    In  France  one  third  formerly  &c.  The 

See  s.  3A.  *  ssmc  hss  ofteo  been  the  case  of  goods  on  land,  one  third  for 

^Kk.  148. 


Digitized  by  Google 


PROPERTT  FOUND  te. 


148 


salvas^e  is  usually  the  raost  that  is  allowed.    If  a  salvor  embes-   Ch.  76, 
Zle,  he  lin  ttMis  his  salvasre.  2  Cr;iiKh  240  to  271.  ^rt.  7. 

^  34.  The  laws  of  Oleron  ailowod  the  salvors  a  icasonable  Vi^-v-^/ 
salvage  for  their  services  aud  expenses,  of  which  the  couris  Mnlyne'sLei 
urere  the  judges.  This  priociple  tbe  English  and  United  im— 2^Part. 
Slates  have  adopted,  sod  it  runs  through  all  the  cases  of  goods  er— i«wt  of 
found  at  seSf  cast  oo  shore,  exposed  to  fire,  or  arrested  from  ^p^'"^^ 
prates  or  enemies.    So  that  in  these  cases  some  salvage  is  to  168.— 
alwnys  due  to  him  who  finds  and  preserves  another's  propprfy,  2Salk.664v— 
ol  course,  and  the  proportion  is  the  only  quesiion,  aiu!  the  Eng-  ^'J47'_^** 
lish  and  our  law,  ns  w  t  ll  as  the  laws  of  most  countries,  have  1  Molloy^^ 
wisely  lefi  it  lo  depend  on  ilie  circumstances  of  each  particular  ^i'^*"" 
case.  In  some,  the  time,  trouble,  risk,  and  expense  of  the  finder  293, 294,°4J7. 
are  inconsiderable,  and  the  property  found  and  presenred  may  — i  'bl  cmb^ 
be  of  great  value,  and  small  bulk,  and  not  in  a  baaardous  situa- 
lion ;  then  a  small  proportion  would  be  a  reasonable  compensa« 
lion  to  liim.    In  another  case,  his  time,  servIop<?,  risk,  and 
expense  may  be  very  great  in  saving  a  small  property,  and  on 
the  point  of  being  utterly  lost  ;  in  this  case  near  the  wliole 
might  be  no  more  than  a  reasonable  reward.    Hence,  there 
can  be  no  fixed  rules  of  apportionment  between  the  finder  and 
ifae  owner.   Tbe  laws  of  Oleron  were  made  A.  D.  1150,  by 
Richard  II.  of  England. 

In  applying  the  above  principle,  61  ackstone  justly  observes, 
that  though  the  salvors  must  be  paid,  tbe  merchant  and  trader 
must  not  be  ruined. 

But  very  few  cases  are  to  be  found  in  the  English  books  on  ^^alyne  sLei 
this  subject  of  salvage,  for  taking  up  and  saving  property  found  ^"wi^^£^ 
at  sea.   In  Malffiu^t  Lt^MereaUma  is  the  case  of  a  vessel,  Mer.  147. 
diat  took  up  a  hundred  pipes  of  oil  and  sack,  afloat  near  the 
Isle  of  RhetB,  aud  one  third  was  allowed  for  salvage.   And  in 
Beaw*  Lex  Mer.  is  the  case  of  the  Dutch  East  Indiaman,  got 
aground  near  Dunkirk,  and  was  deserted,  and  nftrm  nrds  was 
taken  up  afloat  by  a  [lilot-boat :  and  the  adniirnhy  in  Holland 
allowed  one  half  for  salvage.  But  in  neither  of  the'^e  cases  arc 
the  circumstances  so  stated,  as  to  euable  \xs  lu  foim  a  correct 
opinion  as  to  the  reasonableness  of  these  allowances. 

3fi.  Tbqs  it  appears,  that  in  regard  to  monies,  goods,  or 
effects  lost  by  the  owner  on  land  or  water,  or  for  a  time  onljr 
abandoned  by  him,  and  found  and  preserved  by  another,  there 
grnw  up  new  and  special  interests.  The  owner  retains  a  right 
lo  the  property  subject  to  salvage  ;  there  is  a  lien  upon  it,  and 
he  cannot  recover  it  from  tlie  finder  till  this  is  paid  ;  and  the 
finder  has  his  special  interest  in  it,  and  a  legal  lien  upon  it, 
acquired  solely  by  finding  and  preser\'iog  it,  and  may  reuin  it 
even  against  tbe  owner,  till  he  is  ressonably  satisfied.  After  the 
owner  has  offered  to  pay  this,  he  may  have  agiunst  the  finder  an 
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Ch.76«  Mio&oBtlMeueiD  trover,tadin  mom  oMMio^ 
Jbi*7»    of«ctbn$  andiftbs47imrt8kflitlromCiie6iMlerwit^ 
K^y^J  tb«  reuoBable  salvagei  or  ofisriog  to  faj  it,  he  may  have  a 
like  action ;  or  if  the  owner  or  stranger  nateriaUjr  tii|iire  it  m 

the  hands  of  the  finder,  while  his  legal  lien  remains,  he  may 
have  an  action  on  the  case  to  recover  dnmnzes,  for  the  pro- 
perty is  his  security  for  hh  salvns^o,  and  tliis  injury  may  miite- 
rially  weaken  or  even  destroy  ihia  secuiity.  In  Mason's  case, 
2  Cranch  240,  27  J ,  a  »lave  was  a  salvor,  and  his  master  had 
his  share.  The  parties  concerned  were  aliens,  and  held,  b/ 
Iheir  consnt  oat  eourti  bed  jorisdictioiu  Stopping  to  save 
to  a  demtioii  and  fieatet  the  polioiee.  A  Kbertl  salvage  is 
a^knred  to  encourage  oiea  to  ran  risks  to  save  lives  and  pro- 
nertjr  in  jeopardy.  Olie  half  allowed*  4  Craoob  347,  367. 
now  goods  saved  from  wrecks  are  not  stibjed  to  rtveono  for^ 
Jieitures,  4  Cranrh  317,  Peiscli  t>.  Ware. 
M«"  Colony  ^  36.  As  to  wrecks  and  great  fish,  it  is  clear  the  English 
Law  itHl^,  ],as  never  been  adopted  in  Massachusetts  ;  for  as  early  as 

l86^a.  6.~  164!  and  1647,  the  Colony  legislature  passed  la tvs  in  these 
Ch.  66,  a.  2,  words  :  It  is  ordered,  decreed,  aud  by  this  court  declared, 
a  ^  <Mher  vessels,  be  it  fneod  or  eneiDy,  shall 

77,  a.  6, ilflL  mflbr  shipwreek  upon  our  ooasis,  there  shall  be  no  violeaee 
or  wrong  offered  to  their  persons  or  goods,  but  their  penoas 
shall  be  haiboured  and  reeeived,  and  their  goods  preserved  in 
safety,  tiU  authority  maj  be  certified  and  shall  take  further 
order  thereon ;  also  any  whale,  or  such  like  great  fish  cast 
upon  an\'  shore,  shall  be  safelv  kept,  oi   iiiijirov^M!  when  it 
cannot  lie  kept  by  the  town  or  oilier  proprietor  of  the  land,  till 
liidtctmeiit    ^he  General  Court  shall  take  order  for  the  same.**    Thus  it 
for  plunder-  appears  the  Colony  claimed  a  right  lo  regulate  wrecks,  but  to 
4  Weatw  M.  ^^'"^  owooT  appeared,  is  not  so  elear.  And 

M.  thus  it  also  appears,  that  bjr  the  grant  of  Maine  to  Gorges,  by 

the  king,  he  claimed  the  right  of  wreck  on  tbe  Coloaf  shores* 
Con<niiar        ^  37.      the  7th  article  of  this  Convention  it  was  agreed, 
vl^^f^^.  ^^^^  v/hen  there  shall  be  do  consirt  or  vice-consul  of  the  kia^ 
of  the  French,  to  attend  to  the  saving  of  the  wreck  of  wKf 
Frf-nch  vessels  stranded  on  the  coasts  of  th(*  United  States,  or 
not  so  near  the  place  &ic.  as  the  competent  judge  of  the  coun- 
try may  be,  sucli  judge  shall  immediately  proceed  to  peribroa 
Lue  office  prescribed  in  the  convention. 
^^p**^      And  then  this  act  directs,  that  "the  district  judge  of  the 
H?7^!Ieet.  UoitMl  States  of  the  district  in  which  tbe  wredc  shall  happen, 
1  ^Mah^e    sfaatt  pfoceed  therein  accordiag  to  the  tenor  of  the  said  artick^ 

u^lud  wii°  ^"^^^  ^^^^^    ^^^^^^      ^       ^  ^  officers  of  tbe 

fully  destroy,  customs  within  whose  districts  sucb  WMCks  shall  happen,  to 
iagabipiite.  ^«  aoijce  tbereot  as  soon  u  umj  be  to  the  said  Jud^  and 
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to  aid  aad  assist  him  to  perform  the  duties  hereby  tssi^d  to  Cr.  75. 
lum.**  Jin.  8. 

^  SS*  b  appears  bjr  llut  coiifwitea  md  act,  tbtt  the  Fed-  wv-"w 
go?efiiiiMal  cfzerciws  junadiedoa  af  tp  wneka  of  TwaA 
mmtikt  and  as  this  jorisdictkm  of  wreeks  eaooot  bo  difidod 
between  the  general  and  Stale  gofttiiiiiioot8»  it  aeems  clear^ 
to  feUoir  that  the  general  government  is  now  understood  to  have 
the  jurisdiction  of  wrecks.    If  iny  ship  be  wrecked  and  sold  4joh«i,lL 
arcordin^  to  foreign  laws  to  A,  the  property  ischaogod,  and  I  8C 
cannot  have  trover  nj^ainst  A. 

^  39.  host  inoiif  ij — asiuaipsit  for  reward  for  findine;.    The  6  Man.  R. 
deft,  lost  $150U  iVora  his  pocket-book,  and  publislied  in  the  f^j^^i""!? 
Boston  Gazette  an  advertisement,  and  offered  $200  reward  ielv.  194.*^ 

to  any  peiiOD  wIm>  ihoold  fiml  and  MOM  tho  aaiBo.*'  Tho 
pit.  fbnndnnd  reftotod  n  part  of  tbom  |  bold,  be  was  onthlod 
to  tbe  reward  r«lly  tor  tbe  ^  le|al  offect  of  tlie  advar- 
dtoment  is  a  promise  to  pay  pro  rata,  according  to  the  sum 
restoredi  if  part  of  the  whole  sum  lost  should  not  be  r^ained*'' 
This  is  usunl]}'  for  the  laser's  interest,  a*;  it  tenda  to  roOMyfO  O 
temptation  to  a  tinder  ol  a  part  to  coik  t  al  it. 

fVreckf  at  the  common  law,  belonged  wholly  tothe  king.  By  4  Bac.-Abr. 
this  statute,  if  any  man,  doj,  or  cat,  came  alive  out  of  the  ves-  IW.— 
sel  to  land,  goods  Uc.  not  wreck,  if  the  owner  claim  in  a  year  I'Ifjjiiist  ^'fil 
and  a  day  and  prove  his  right,  otherwise  tbey  belong  to  tbe  i67.->o  co. ' 
king.  Many  have  thought  due  ect  not  aoeording  to  coo-  J^; 
Rianoe;  bat  3  Ed.  ID.  o.  IS;  13  Anne,  stat.2,cb.  18$  4  l^;^^^ 
Geo.  L  cb.  12,  and  36  Geo.  II.  c.  19,  have  introduced  many  3  bI.  gom. 
bomaoe  regnlations.   Wreck  is  claimed  by  auit  at  eommon 
law ;  flotsam  Ilc.  in  the  admiralty ;  such  goods  do  not  pay 
duties.  4  Bac.  Abr.  160;  6  Com.  D.  Wreokt  and  Marteo'a 

liHw  of  Narions,  166,  107,  169. 

Art.  B.  General  pnncijtlts*  I^roperty  incident,  at  heir'  See  Ch.  tl^ 
ioomsj  fitfureSi  fye.  ** 

^  1.  Froperijf  incident.  There  are  various  kinds  of  prop* 
erty  that  have  often  a  tire^d  exisienee }  in  themaelvea  tbey 
ore  oiften  mere  petaanal  cbattela,  and  tbe  objeetaof  mere  pei^ 
eeoal  actioDa,  aa  eaae  bi  trover,  ke ;  ancb  are  lime-bilna,  waSS^ 
stones,  fish,  dorea,  deer,  keya ;  ao  deeds  and  ebeata ;  ao  pumps, 
chimney-fneeeai  |^s ;  so  stoves  and  funnels,  and  many  other 
things,  as  wiD  appear  in  this  article.  Yet  tliese  srtme  things 
by  becoming  incident,  fippendant,  or  appurtenant  to  lands  and 
real  estate,  beromi'  a  part  of  it,  and  the  objects  of  real  ac- 
tions, recoverable  in  them,  and  subject  to  nusance  and  waste, 
&LC.  as  real  estate  is.  As  to  all  lliis  kind  of  properly  incident, 
personal  itself,  and  real  as  fixed  to  land,  the  only  question  of 
any  diffi^ihy  to  be  determined  usinlly  is,  wbetfaer  ao  fised  e» 
incideiit  ornot,  for  if  not,  h  i«  dearly  the  objec^  of  mere  per* 

toim  III.  19 


« 


Digitized  by  Google 


14B  €AS£  ON  TOETS.  « 

Cm.  76.  sonal  actions,  as  other  personal  property  is  ;  and  if  so  fixed  to 
,drt.  8.  the  real  est;  te,  then  this  kiod  of  property  is  clearly  the  object 
oi  i  eui  actions,  and  if  takeix  away  from  the  owner  or  possessor 
of  iCt  or  if  it  be  lojured  in  his  bandt,  and  he  is  sboui  lo  bring 
an  actiao,  he  must  very  frequeody  be  in  doubt  liow  to  oonsid* 
er  it,  whether  as  personal  or  real,  and  of  course  whether  to 
bring  a  personal  or  «  real  action.  It  is  thereibre  the  main  ob- 
ject of  this  article  to  show  when  it  is  real  or  personal ;  or  in 
other  words,  when  it  is  separate  from  the  real  estate,  and  so 
personal,  and  uhcn  so  annexed  to  it,  as  to  be  a  part  of  it. 

§  2.  It  is  ofien  the  case  tlmt  a  thing  passes  and  hns  a  new 
owner,  merely  because  it  is  incident  to,  or  inseparable  ivom 
some  other  liiiug  j  so  liuti  ii  necessarily  passes  with  it ;  and 
the  question  whether  anne&ed  or  not,  personal  or  real,  may  as 
properly  be  examined  in  a  consideration  of  the  principles  of 
persond  actions,  as  in  a  oonsidenition  of  the  principles  of  real 
aelicms.  These  thmgs  incident  appendant,  appttrfemuit,or  an- 
nexed, in  fiict  have  no  one  general  name,  that  of  an  heir- 
loom, or  a  member  of  the  inheritance,  is  the  best  general  ex- 
pression in  relation  to  this  kind  of  property,  but  the  expres- 
sion, At/; -/oo?/?,  is  imperfect }  and  the  expression,  is 
ktely  much  used. 

boineiimes  things  incident,  appendant,  or  appurtenant,  are 
all  immoveable  property,  as  the  mill-site  is  to  the  adjoining 
land ;  and  whenever  tm  thmg  is  mseparably  annexed  to  ai^ 
other,  it  is  not  grantable  without,  as  common  appendant  lo 
land,  and  common  of  utopen  to  a  bouee ;  destroy  the  land 
or  the  house  and  the  coomion  or  cifoeer  ceases  to  exist. 
In  this  operation  of  auiexii^  one  kind  of  property  to  an- 
Co*l^  isn^  other,  to  make  the  former  incident  &:c.,  it  is  a  well  settled 
122.— 7 Mass,  principle,  that  the  thing  incident,  or  fipptirtenant,  to  another, 
Ciir*T7^— i    "^^'''^  ^-^  f'^  in  its  nature  and  kind  ;  in: wee  tnrhary  may  be 
181.—    appiii  tenant  lo  a  liouse,  as  in  its  nature  fu  and  proper,  but  not 
Co.  L.  121. —  lo  land  j  SO  a  seal  in  a  church  to  a  iiouse,  but  not  to  laud, 
in^i  Co*         ^  ^  another  weU  settled  prmciple  that  the  thing  which, 
as.^  Roi.   and  lo  which,  it  is  mcident  or  appurtenant  must  agree  in  nn- 
ture  and  qoaliqr ;  or  be  of  a  nature  and  qualiij  to  be  united ; 
170^'oa^  ^  <'>i»9>  ^'"V  ^     though  one  be  corpereal  and  the  other 
96,  Tyrring'  not ;  therefore  a  thing  incorporeal  may  be  appendent  or  ap* 
^'«Mfle.    purtenant  to  a  thing  corporeal,  as  an  odseiPiMm,  «  etSoM,  eofli- 
mon  <^-r.,  to  a  manor  house  or  land  ;  so  a  thine;  corporeal  may 
be  appendant  or  inridcnt  To  one  that  is  incorporesiK  as  land  to 
^         an  office  ;  but  om'  c:orpoioal  tiling  cannot  be  aj>])*  nnant  ornp- 
punuiiani  lo  aiioUier,  as  lynd  lo  land.     So  a  mcatlow  carmot 
be  apj>iirtenant  to  pasture,  nor  a  pasture  to  meadow,  and  pre- 
scription does  not  make  a  thing  appurtenant  which  does  not 
agree  m  quality  with  the  odier ;  nor  generally  can  a  thiqg  in- 
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eofpoged  bo  incident  to  another  inoofporeal  thing,  as  one  of-  Ch.  76. 
fice  to  another.   And  wlien  a  thine  appendant  or  appurtenant  »^rt.  8. 

is  once  ?<^vrred,  tliere  is  an  end  of  the  mnncxion,  and  if  the  v.^v^/ 
severed  thiiig  was  ork^inally  personaly  as  a  imli-stone  &Ui*f  it 
becames  persoiKd  n^nin. 

-  $  3.  The  kvv  makes  a  distinction  between  appendants  and  Co.  L.  120—. 
appurtenants.    The  former  are  by  prescription  only,  but  the  '/^'H'^j^' 
hner  nay  be  created  hj  grant  at  dits  d^y,  in  aonie  eases,  as  r  s.-. 
eommon  of  tw^bmy  may  be ;  both  are  called  perietuntia,  ^f'^'^j^**^^ 
and  pan  by  the  grant  of  the  thing  to  which  they  are  annexed ;  ^i,^*^*^^ 
aeisin  of  the  principal  thing  gives  seiim  of  eithef  as  inctdeni 
CM-  accessory. 

'5  4.  Cases.  In  a  grant  of  land,  fish  in  a  pond,  deer  in  a  n  46, 
park,  doves  in  a  dove-house,  keys  of  doors,  and*  millstones  ^'J^'^^l'^^^ 
taken  off  to  he  picked,  pass  as  appurtenant ;  though  these  2  Bl  Coin.'^ 
things  are  in  themselves  personal,  yet  they  are  so  ?innexed  to  427,430.— 
the  inheritance,  tiiat  tliey  cannot  pass  without  11,  hy  purcliase  ^^''^^  4^)/ 
or  descent ;  so  deeds  and  the  chests  in  which  they  are  kept,  ' 
are  heoMoooiSy  and  so  are  chinmey-pieces,  pumps,  old  dor> 
mant  taUee  and  benches  be*,  and  general]^  because  these 
dni^s  cannot  be  taken  ;\v\  ay  or  separated  Wttbout  damage  to 
or  dismeaDberiog  the  freehold ;  the  will  cannot  separate  diem 
because  they  immediaiely  descend  10  the  heir  with  the 
beritance. 

5.  So  glass  annexed  to  windows  by  naih,  or  in  other  4 Co.63i 64| 
manner  by  the  lessor  or  lessee,  is  parcel  of  the  liouse  and  in-  *^mI«I»o- 
heritance,  and  goes  to  the  heir,  and  not  to  the  executor,  and  if  5  Bac.  At»r. 
removed  by  the  lessee  it  is  waste.  So  if  wainscot  work  be  an-  *IS. 
nexed  to  boose  by  the  lessor  or  lessee,  by  great  or  small  nails, 
by  screws  or  iiods,  put  through  the  posts  or  walls,  or  fasten- 
od  in  any  ether  naBner,  It  beeoraes  parcel  of  the  house,  and 
goes  to  An  heir,  and  if  the  lesMe  remove  it,  he  is  also  guilty 
of  waste. 

^  6.  But  a  garden  and  curtilage  may  pass  as  incident  to  a  1  Cro.  89, 
messuage  ;  rtp  wbern  A  was  seized  of  a  messuage  with  a  gar- 
den  and  curtilage  belonging  to  it,  both  joined  togetlier  and  in- 
cbsed  by  a  wall ;  and  there  was  no  way  to  the  garden  but 
through  the  messuage ;  and  he  devised  the  messuage  to  his 
second  son,  but  did  not  mention  the  garden  or  curtilage,  nor 
ssy  widi  appurtenances ;  and  there  was  a  questioo  if  the  gar- 
den or  cartilage  were  devised ;  and  on  argument  the  court  de- 
cided that  th^  passed  with  the  mesauage,  as  incident,  or  as 
appertaining  to  it.    In  their  nature  and  quality  they  agree  } 
lor  It  is  natural  and  oonwaon  to  annex  a  gsrden  and  cml^age 
to  a  messuage  or  house. 
^  7.  So  flats  may  pa^  as  appurtenant  to  a  wharf  ^  see  Ch* 
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Ch.  75.   50.  n.  4,  ante,  Doane's  CBie;  tfaough  ''land  caiuiOC  pUSU 

AtL  8.     appurtenant  to  land." 

Vi^"v^ta^  %  8.  This  vvn?  an  action  of  replevin  for  a  lime-kiln,  a 
^  NiUttff*  *^^''^®^*    Avowry  for  reut.    The  pit.  replied  in  bar,  liiat  tiie 

Smitb.  said  kilo  was  affixed  to  the  freehold,  and  so  not  liable  to  be 
distrained  for  rent ;  the  deft,  demurred  generally  ;  aod  the 
eourt  decided  that  the  ph's.  bar  was  bad ;  for  it  was  a  deparl* 
ure  from  his  declaration  ;  for  that  treated  this  Unie-kila  as  A 
chattel,  and  this  might  have  been  the  fact,  as  lime  may  bo 
burnt  in  a  portahir'  oven,  and  the  kiln  need  not  nrrrssari]}'  be 
affixed  to  a  frceliold  ;  but  the  bar  fixes  it  to  the  free  hold, 
and  it  is  incunsistent  witli  the  declaration,  and  it  is  a  niaiter  of 
substance,  and  bad  on  a  general  demiurer.  This  case  proves 
the  same  (hing  may  be  personal  or  real|  according  to  cucum* 
stances. 

II  Co.  4a, «.    ^  0.  So  things  may  be  inddent  to  some  purposes  and  not 

to  others,  as  trees  &c. 
Lifford'A  ^  K>.  In  this         A  was  seized  in  fee  of  a  farm,  nnd  Icas- 

r''*f!  *"c.*  ^^'^  P^^'        "^iii^i  exrppt  timber-trees,  oaks,  5s:c.  t:row- 

Harlakf'n-  in^  on  the  land  of  more  thaii  uventy-one  years'  irrowifi,  for 
J*'!'*  —  life,  who  entered  and  became  seized,  and  A  seized  of  die  re- 
latt  io  iii.  versioD  conveyed  to  B,  lo  the  use  of  A's  son  In  tail  male,  who 
became  seised  of  the  reversion  in  tail^  and  by  whose  com- 
mand the  deft,  entered  to  shew  some  of  die  trees  to  D,  and 
sold  him  six  of  tbcm  ;  two  questions  were  made.  1st.  What 
thine;  was  excepted  by  the  exception  of  the  trees  ?"  2d. 
What  thing  passed  by  the  said  coaveyance  of  the  rever- 


sion ?" 


Judgment  for  the  deft. :  and  the  court  held,  Ut.  That  the 
trees,  tliougb  excepted,  remained  parcels  growing  out  of  the 
inheritance  of  the  land,  nor  were  they  clutttels,  and  would 
bave  descended  to  the  h^  of  A,  if  no  conveyance  had  been 
made  of  the  reversbn. 

Second.  When  one  lease*?  his  land  for  life  or  years,  the 
genernl  interest  of  the  timber-trees  remains  in  the  lessor,  as 
part  of  the  inheritance,  and  the  lessee  has  but  thi>  must,  the 
fruit,  and  the  shade  ;  bui  die  kswr  cannot  errant  iheni  without 
license  from  the  lessee,  who  hab  the  said  mast,  fruit,  shade, 
and  loppings,  for  fuel  and  fences ;  whilst  annexed  to  the  land. 

Third.  *'  The  lessor,  after  be  has  made  a  lease  for  lifts,  may« 
by  deed,  grant  the  trees,  or  reasonable  estovers  out  of  them, 
to  another  and  his  heirs,  and  it  shall  take  elbct  after  the  death 

of  tbp  lessee." 

Fourth.  V>y  ilu  exception  of  the  trees  the  soil  was  not  ex- 
cepted, hut  only  sutficient  nutriment  for  their  growth. 

Fifth.  The  lessee  had  the  feed  under  them,  and  only  thecir* 
cuit  of  the  root  is  recovered  in  waste. 


Digrtized  by  Google 


« 


PROFERIT  INCIDENT,  AS  HEIR-LOOHS,  %ut.  149 

Sixth.  The  lessee  has  all  the  benefit  of  ihe  trees,  the  fntit,  Ch.  76. 

and  all  young  birds  bred  in  them,  he.  Art,  8. 

Seventh.  Though  by  firtion  of  law,  quoad  the  lessee,  the  ^^y^^ 
tree  was  divided  from  tlie  freehold,  yet  in  fact  as  to  ail  others, 
it  was  parcel  of  the  lessor's  iohchtance. 

Eighth.  **  If  tenant  in  tail  sell  tlie  trees  to  another,  now 
they  are  a  chattel  io  the  Teodee,  and  his  executor  shall  have 
them,  and  in  such  case  by  a  fiddon  of  hiw,  they  are  severed 
fiom  the  land  ;  but  if  tenant  in  tail  die,  before  actual  sever*  , 
ance,  as  to  the  issue  in  tail,  they  are  parcel  of  the  inheritance, 
and  shall  witli  it,  and  the  vendee  cannot  take  them,  and  yet 
quoad  tlie  tenant  in  tail  himself,  they  were  severed  for  a  time." 

So  in  this  case,  as  to  the  lessee,  by  a  like  fiction,  the  trees 
were  divided  for  a  lime  i  but  as  to  A,  the  lessor,  uud  ail  uih- 

ers,  they  remabed  parcel  of  the  inheritance. 
Ninth.  But  if  one  lease  a  manor,  and  except  one -acre,  and 

then  grants  the  reversion,  the  acre  does  not  pass ;  but  is  sev« 
ered  forever,  as  a»  arm  severed  from  the  body  ;  but  the  trees, 

though  oxoppted,  are  srrowns:  out  of  the  land,  are  nourished 
by  it,  and  arc  not,  in  tiuih,  divided  from  it  ;  hrnce  if  one  sell 
his  land,  and  except  the  trees,  and  the  purchaser  buys  iho 
trees  afterwards,  they  are  again  made  parcel  of  the  inherit- 
ance," though  absolutely  divided  for  a  time  ;  but  if  an  acre  or 
a  house  had  been  excepted,  and  the  purchaser  had  afterwards 
bought  either,  it  could  not  he  parcel  a|;ain. 

Tenth .  The  said  trees  passed  as  powing  out  of,  and  attendant 
on  the  inheritance  in  the  reversion  ;  as  if  A  have  a  manor  and 
a  fish-pond  in  it,  and  lease  tlie  manor  and  except  the  fish,  and 
afterwards  A  grants  the  reversion  to  R,  he  shall  have  the  fish 

as  things  attendant  on  the  iDhcrtiauce."  So  as  to  aiiilstones, 
keys  of  doors,  windows,  rings,  &c. 

Eleveoth.  The  trees  here  not  pass  as  thmgs  leased,  but  as 
tbiop  annexed  to  the  inheritance,  and  not  leased* 

Twelfth.  When  A,  "  the  lessor,  excepted  the  trees,"  and 
afterwards  meant  to  sell  them,  the  law  gave  him  and  the 
intended  buyers,  power,  as  incident  to  the  exception,  to  enter 
and  examine  them.  As  if  I  have  a  bridge  or  conduit  m  an- 
other's ground,  the  Inw  gives  me  n  power  to  enter  and  repair 
either.  So  if  I  grant  lu  A  my  trees  m  my  wood  land,  he  may 
come  upon  it  with  carts  to  carry  them  away  ;  for  it  is  a  maxim, 
that  my  grant  carries'with  it  all  things  necessary  to  make  it 
eftctual. 

^11.  But  according  to  this  case,  11  Modem  Reports,  trees  n  Mod.  iia, 
growing  cannot  be  called  goods  or  chattels.  Harr^. " 

12,  T^essee  for  life,  or  years,  has  a  generR!  property  in  4  Co.  82.^ 
hedges,  bushes,  trees,  &ic.  not  timber-trees,  and  if  lie  cut  down 
such,  he  has  them,  so  he  has  dotards  thrown  down  by  the  wind. 
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Ch.  76*      %  13.  So  if  the  lessor  or  any  one  cut  timber-trees,  the 

Art.  8.     lessee  has  his  action  in  respect  oflii^  loss  of  his  frnit  or  shade  ; 

s-^^^v^,/  henrn,  the  Ifssor  is  the  teal  owner  of  the  trees,  as  part  of  his 

41  Co.  48.  land  and  inhd  itancc,an<l  yet  ilie  lessee,  even  for  years,  who  has 
but  a  chuuei  interest  iu  ihu  land,  has  such  an  interest  in  the  trees 
that  he  may  have  bis  actioD  agaiost  on^>  even  the  lessor,  who 
deprives  bim  of  the  benefit  of  theiD,  as  of  bis  fhut,  shade, 
lopphigSi  8m.  and  this  interest  continues  no  longer  than  the 
trees  are  annexed  to  the  land,  and  it  is  said  this  action  shall 

2  Com,  Ti  be  trespass.  But  it  seems  to  be  well  settled,  that  if  tenant  in 
U  Co.  jjjjj  grant  trees  to  A,  they  go  to  him  tind  his  executor,  and  if 
tenant  in  tail  die  before  severance,  A  cannot  lake  them  after- 
wards. Tlius  it  appears  this  grant  to  A  makes  the  trees, 
though  standing,  a  chattel  that  goes  to  his  executor ;  and  if  A 
be  not  tenant  of  the  land,  and  a  stranger  cut  them  down,  liv- 
ing the  tenant  in  tail,  A*s  remedy  must  be  an  action  on  the 
case,  or  perhaps  trespass  for  cutting  his  trees,  but  not  qwiirt 
clausum  fregity  as  he  has  no  exclusive  interest  in  the  soil. 

11  Co. 79,84,     ^  14.  This  was  an  action  on  the  case  in  trover,  for  carry- 


^^c^m*7       away  and  converting  timber,  in  which  many  points  were 

140, 14i. —  *  decided,  and  among  others,  that  if  trees  be  blown  down  by 

Co.  L.  220.    tempest,  the  lessor  in  whom  the  general  property  remains  may 

take  them,  or  maintain  this  action  for  them. 

11  Co.ai,8e.    ^  15.  So  if  A  disseise  B,  and  infeoff  C,  or  lease  to  bim, 

— ^  ^Q"^^'  and  he  ctits  down  trees,  and  B  re-enters,  though  be  cannot 

6.3  — Pro. "    ''^^^  trespass  against  C,  as  he  comes  in  by  title,  yet  B,  the 

Car.242,274.  disseizee,  may  have  case  in  trover  asjainst  him,  for  the  pro- 

r*'  periy  in  the  trees  is  rc-continned  in  B.    The  same  as  to  a 

Latch  270. —  ,    i  -      •  o     r  t  •  i 

4 Co.  62,64,  £^ecf»^»d  disseizor,    oo  il  tenant  by  curtesy,  or  in  dower,  cut 

Herbken>  down  trees  and  use  tliem,  he  in  reversion  or  remainder  may 
Mod.  i9.^r  *^  trover  for  them.   So  if  tenant  after 

I  Roi.'  108  possibility  Sec.  cot  trees ;  so  if  tenant  for  life,  remainder  for 
— ^  ^lia^V'  '  ^''^  down  trees,  &tc.  he  in  the  reversion  shall  take  them, 
ton's  rnll.^  or  have  this  action  on  the  case  in  trover  for  the  trees,  though 

6  Co  II,       he  cannot  Ikivo  wnsfc  during:  thp  snmo  remainder.     So  the 
JT*'  ^I'L*?*  .  lessor  may  have  this  action  tor  the  bark  of  trees  cut,  iliou^rh 
JBrowni. 289.  couverled  at  tho  iniic  ol  ciiuinj^,  and  though  lie  does  not  seize 
— the  trees  before  he  sues,    lint  if  there  be  lessee  for  hfe,  or 
99  "IV?!!.^'  y^^rs,  without  impeachment  of  waste,  he  has  an  interest  in  the 
Cm.  Jott.    timber-trees ;  and  if  be  cut  and  convert  them  to  his  own  use, 
2^0? *Ab7        lessor  cannot  maintain  this  action ;  for  the  entire  property 
45!i._3  Kast     in  the  lessee,  when  they  are  severed  from  the  inheritance 
li.-i  — Cfo.    bv  the  act  of  the  party  or  of  the  law,  and  if  the  lessor  sell  the 
,       tree?,  nnd  mch  lesspp,  without  impeachment  of  waste  cut 
them  down,  tlie  vendee  cannot  have  case  in  trover  for  them  ; 
for  the  sale  was  void  asjainst  the  lessee.    So  if  a  stranger  cut 
them,  such  lessee  may  bave  case  iu  trover  or  trespass  for 
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them;  such  lessee  has  such  an  interest  in  the  trees  that  be   Cn.  75, 
maj'  assien  his  tenn,  excepting  the  trees.    Yet  he  has  n^t  an    Art.  8. 
absolute  property  in  them,  for  if  he  do  not  cut  them  down  ^>,<^> 
during  his  tenn,  he  &hal]  not  iiave  them,  hut  the  lessor  simlt 
have  them,  as  annexed  to  his  freehokl.   If  one  buy  staudiiig 
trees*  eo  m  ehattel,  ami  then  boy  tiie  fee  of  tfae  laiid,  thej  lo- 
mite  and  flo  to  hb  lieir.  ToUer  196. 

§  16.  If  A,  tODCiit  in  lee,  letee  the  hud  for  years  to  B,  ^^^^^ 
czeeptiDg  (be  trees,  ihe  trees  are  thereby    fevered  from  the  ^ 
possession  of  the  land  during  the  term  ;  then  after  the  lessor 
grants  the  trees  to  the  lessee      after  the  end  of  the  term,  the 
lessee  has  "  an  absolute  and  divided  property  in  the  ti  (  ls,'* 
and  they  do  not  re-unite  to  the  reversion,  and  do  not  i  ciniii 
to  the  lessor  with  the  estate,  for  being  severed  whin  sold  to 
the  lessee,  he  acquired  on  absolute  chattel  interest  in  them, 
though  growmg  on  the  Uod ;  see  Cb.  122,  a.  2,  rule  12,  and 
»  to  bb  oxeeutor.  So  if  one  aeU  land)  reienring  the  troes ;  Toltor  iMr 
ibr  they  are  severed* 

17.  According  to  this  case,  if  I  sell  a  piece  of  hud  to  A,  \ 
and  reserve  all  the  trees  ibrever  standing  and  growmg,  and  ^vl^rf^  ^ 
liberty  to  take  them  away  forever,  all  the  trees  growing  or  that 
shall  grow  upon  the  land  forever  will  he  mine,  and      much  of 
the  land  as  is  necessary  to  nourish  tliem,  arid  if  any  one  cut  them 
and  carry  them  away,  even  tlie  grantee  of  the  land,  I  may  main- 
tain qunre  clmisvm  frcgit.    And  if  I  grant  the  estate  to  A,  in 
fee,  and  he  the  same  day  convey  to  me  the  trees  standing  and 
growing  Ibrever,  widi  liberty  &c.  forever,  both  deeds  shall  be 
considered  as  one  transaetioo,  and  the  same  construction  at 
in  that  of  soch  grant  and  reservation,  and  though  no  consider- 
ation be  expressed  in  his  deed  to  me.    A  leased  to  Bfor^Co. 
thirty  years,  except  all  woods «nd  underwoods ;  held^  the  soil 
itself  was  excepted. 

^  l^.  ir  A  plant  a  tree  on  the  extremest  limits  of  his  land,  l  Raym.  7W.' 
and  the  tree  growing;  exT<  nds  its  roots  into  tiie  land  of  B,  A 
and  B  are  tenants  in  common  of  this  tree  ;  but  if  all  the  roots 
grow  in  A's  land,  though  the  bouechs  may  shadow  B's  land, 
vet  the  property  of  the  whole  tree  is  in  A.  It  is  believed  we 
Ittve  DO  soch  principle  of  tenants  in  common. 

^19.  If  A  be  tenant  in  fee  of  one  quarter  part  of  an  eslito,  M].ir,p.ai. 
and  B  tenant  in  common  with  him  of  the  other  three  quarters 
finr  years,  without  impeachment  of  waste,  and  A  cuts  down 
trees,  and  B  takes  them  away,  A  may  have  an  action  of  the 
case  in  trover,  for  B  might  cut,  not  being  punisliable  for 
waste ;  yet  tmes  having  an  inheritable  properly,  nnd  B  not 
having  any  interest  in  the  inheritance  cannot  take  them  when 
cut  dow!»  by  him  who  has  tlie  inheritance.  So  B's  possession 
bein|^  tortious  ii»  not  the  possession  of  A. 
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Ch.  76.       ^  20.  il  oue  devise  his  mill,  a  millstone  will  pass,  tliough 
Art.  8.   taken  out  to  be  picked,  as  ineldeDt  to  the  mill.  6  Mod.  187. 
^^>/^^     f  31.  Penonal  tku^     ike  Jamd  mi  mmeated.  As  where 
Buii.  N.p.a4|  n  tenant  erects  a  bam  oa  the  lessor's  land,  *'and  puis  it  on 


CatttDi 


blocks  and  timbers  Ijiog  on  the  ground,  but  not  fixed  to  it,* 

according  to  the  custom  of  the  place  so  to  fix,  and  carry  away 
at  the  end  of  the  lessee's  term  ;  helH,  that  this  is  moveable 
property,  and  the  tenant  may  take  il  away  j  and  so  he  might, 
says  Buller,  without  such  custom. 

^  22.  So  vats,  coppers,  tables,  &ic.  fixed  to  the  freehold  by 
Clip.  8SS.  the  tenaat  during  tbe  term,  fiir  tbe  conveoienee  of  trade,  may 
ZJiul"  cl'  ^  ^f^^ooyed  by  him  during  the  term,  end  may  be  taken  ibr  m 
JmS^mS^  debts ;  for  though  the  general  rule  is,  that  things  fixed  to  the 
Fmai.  freehold  caooot  be  removed  ;  yet  of  late  years  this  has  ad- 


1  Salic. 
Poole'f 


2  Stra.  1 142, 
Harvey  r. 
Hamy. 


SEtiitSato 
47,  Owes  V. 
Maw—Iol 
larlOS. 


A?k  many  exceptions,  and  many  things  are  now  allowed 

477!— II  VIo.  to  be  carried  away,  which  could  not  be  formerly  ;  as  marble 
Abr.  166. —    cliiinney-pieces,  sjrates,  iron-ovens,  jacks,  rlock-i  ascs  fixed  to 
OR£k.01.    ^j^g  house  go  to  tiie  executor  he. and  still  more  Gxtures  for 
the  benefit  of  trade,  as  brewing  yesaeb,  coppers,  fire-engines, 
^  and  ciderHBiUs,  and  such  like  thbgs.  This  as  between  huid<- 
lord  and  tenant,  and  tenant  for  life,  or  in  tail,  and  the  refer^ 
sbner ;  but  the  rule  still  holds  as  between  heir  and  executor ; 
see  Toller  1 07. 

§  23.  Hangings,  tapestry,  and  iron  backs  to  chimneys,  be- 
long to  the  executor,  and  he  may  maintain  an  action  on  the 
case  in  trover  ior  them  ;  but  posts,  rails,  wiudow-shutters,  keys, 
anvils,  millstones  fixed  &c.  go  to  the  heir.  Toller  197. 

^  34.  In  this  case  a  tenant  In  agriculture,  ereeted  at  his 
own  expense,  and  for  the  mere  use  of  tbe  fitfm  a  beasl-bouse, 
carpenter's  shop,  a  fuel-house,  cart-house,  pump-house,  and 
fold-yard  wall  of  brick  and  mortar,  and  tiled,  and  let  info  the 
ground  twelve  or  eighteen  inches.  The  court  held,  th:it  he 
could  not  remove  them  even  during  the  term ;  and  though  he 
leave  the  farm  as  he  found  it.  In  this  case  most  of  the  prior 
cases  were  cited,  and  a  clear  distinction  taken  between  such 
exertions  for  the  benefit  of  trade,  and  the  mere  use  of  tbe 
form*  , 

^  25.  This  was  an  action  on  the  case  in  trover,  against 
Bailey,  for  an  iron  stove  and  funnel.  Samuel  Greenleaf  own- 
ed the  house  in  wliich  it  was,  and  lived  in  it,  and  in  the  winter 
put  up  tllis  stove  uiid  funnel  in  a  room  in  wliicii  tliere  was  a 
fire-place,  and  in  the  suninicr  it  was  put  itito  anoliier  nioni. 
The  stove  when  up,  stood  ou  it^  owu  feel  in  the  middle  of  the 
floor,  and  its  funnel  was  carried  into  the  chimney,  but  loosed  and 
not  plastered  in»  Dec.  9, 1799,  the  stove  and  funnel  bemg  thus 
up,  Greenleaf  sold  the  house  to  colonel  Little,  making  no  men* 
tionorreserfationof  the  stove.  Greenleaf  remainedinpossessioo 


S.  J.  Cuurt, 
April  1801, 
Williams  r. 
Bailey. 
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and  sold  die  siuvei  aud  the  court  decided,  that  it  did  not  pass   Ch.  76* 
lo  Lhtle  with  tJie  houae^  but  tbat  it  waa  mere  fiifmture*  Bat  Ari.  8. 
A  aeiiad  io  fea  of  a  fuUiag-Hnill  Ice.  iBortgaged  the  estate  to  S^y^J 
the  Union  Bank  in  fee }  held,  a  kettle  in  it  used  for  dying 
cloth,  set  in  brickwork,  peased  to  dioiD.  16  Mass.  R.  169.  See 

§  26.  This  was  an  action  of  trespass  lor  breaking  and  enter-  7 
hvz  the  [)lt  s.  house  in  Standisb,     and  taking  ii  om  the  chim-  432,Goddar4 
ney  ot  said  house  two  irou. stoves,  the  plt*s.  property  ;"  these 
were  6xed  to  the  brickwork  of  the  chimneys.   The  ph.  had 
takeo  the  houae  from  the  deft,  tn  ezecmioD  for  debt,  about  six 
.  montha  after  the  stovee  bad  been  placed  io  it,  though  the 
hooae  had  been  boik  many  years.  The  appraisers  considered  . 
them  as  fixtures.    Curia,  there  is  no  doubt  these  stoves  were 
a  pnrt  of  the  house.    Judgment  for  the  pit.    The  decision  of 
the  Chief  Justice,  in  Harvey     Harvey,  above,  was  otherwise, 
if  the  iron  backs  in  that  case  were  fixed  to  the  chimneys  ;  and 
so  in  Williaais  v.  Bailey,  the  funnel  was  not  plastered  into  the 
cbiiBBej,  but  the  ose  was  the  same  as  when  so  plastered. 

$  37.  That  was  trespass.  1st  count  Ibr  breaking  and  en-  9  Mtm.  R. 
tering  the  pit's,  close  in  Boston,  pulling  down  and  carrying  away 
two  wooden  buildings.  2d.  For  breaking  down  the  pit's.  towmA 
loioe.  **  One  building  was  a  barn,  and  the  other  a  shed  used 
as  a  blacksmitlrs  shop,"  no  cellar  under  either,  fuul  no  damago 
done  to  the  soil,  other  than  Hone  by  taking  up  two  or  ilirre  posts 
ou  which  the  end  of  the  baru  rested.  Townsend  had  a  deed 
from  Weld,  he  from  Taylor,  and  gave  bim  a  bond  of  defeas- 
ance ;  so  the  pit.  was  mortgagor.  He  bad  recovered  judg- 
ment ibr  possession  on  his  bill  in  equity  against  Weld  and 
Townsend.  After  this,  and  before  be  took  possession,  the 
deft,  in  possession  still,  as  mortgagee,  erected  said  barn  and 
shed.  Judgment  for  the  deft.,  for  he  might  law^fuUy  take  them 
down  and  carry  them  away,  as  personal  estate,  tlie  niaitiials 
of  which  erected  were  his  own.  And  tlie  court  held,  diac 
time  buildings  were  not  so  connected  with  the  soil  that  they 
could  not  be  removed' without  prejudice  to  it.  Here,  loo^  a 
way  over  the  other  land  of  the  debt<»  was  set  off  on  execu- 
tion to  the  creditor,  and  held  to  be  legal*  The  court  also 
held,  the  pit.  had  not  possession  to  support  dttusum  /regit ^  as 
none  can  do  tlii?,  "  but  he  who  has  possession  in  fact  of  the 
land  ;"  also,  "  one  who  has  leased  his  lands  for  years,  or  even 
at  will,  cannot  maintain  trespass  against  a  straneer,  for  nny  in- 
jury Lu  the  possession,  while  iu  tlic  actual  occupuiiuu  of  his 
tenant ;"  that  Townsend  was  legally  in  posseasMMH  when  be 
moved  the  buildings,  and  remained  so  till  possesskm  given  to 
tbe  pit.  on  a  writ  of  possession  00  said  judgment ;  hence  if 
tbe  deft,  bad  no  ri|;ht  lo  remove  the  btm  and  abed,  the  pit's. 

toIm  ui.  20 
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Cn.  Jan. 

4-7,  Whilsfer 


Cro.  Jan. 
604,  Fm- 

comb  r. 
Ttaoouti. 


6  Woods 
Cob.  27, 28, 


proper  remedy  was  an  sction  on  the  cue  in  Ibe  natnn  of 
mste,  or  a  qiecial  action  <«  the  oaae. 

^  38.  The  court  cited  Lawton  v.  Salmon,  1  H.  Bl.  359, 
in  notes,  and  Lord  Mansfield's  ofiinion,  that  improvements 
made  by  the  tenant  during;  his  term,  may  be  removed  by  him, 
](  he  docs  not  thereby  prpjudicc  the  estate  of  the  landlord." 
It  is  enough  for  tlie  tenant  to  say,  said  Lord  Mansfield,  "  1 
leave  you  ihe  land  as  I  fouod  it."  And  see  Fitzherbert  t. 
Shaw,  Ch.  78,  case  in  the  nature  of  waste.  So  it  has  been 
lield  a  cider-mill  erected  uii  die  land  i^ucs  to  the  executor. 
Toller  198. 

^  29.  The  king's  grantee  of  the  herbage  of  a  forest  mvf 
indose  or  distrain,  or  may  have  trespass  for  damage  done  to 

the  grass  ;  but  not  for  destroying  the  trees  or  the  fruit  of  tbem  ; 
but  if  injured  as  to  them,  as  by  the  loss  of  their  shade  lic^ 

can  there  be  any  action,  but  an  action  on  the  case. 

30.  Replevin.  In  this  case  Hyde  was  seized  in  fee  of 
twenty  acres  of  wood-land,  part  of  the  manor  of  Elvedon, 
where  divers  timber  and  oilier  in  i  -  grew  sparsim  in  said  ma- 
iKJi  ,  ami  leased  the  site  and  dciiie»ne  of  the  luaiior,  except 
all  tiic  wood,  uiideiwood,  coppice,  and  hedge-rows,  which 
then  were,  or  any  time  afier  during  the  term  should  be,  on 
the  premises,  with  free  ingress  &c.,  to  carry  the  same  away 
&c.,  (leaving  sufficient  firo-oote»  hedge-bote,  plough-bote,  1^) 
to  Martin  Id  ux.  for  their  Uves,  with  liberty  for  them  to  tahn 
said  botes.  Paslow  had  purchased  the  inheritance  of  the  ma:* 
nor,  and  tlie  issue  was,  if  the  soil  of  the  20  acres  was  bi^  free- 
hold. Held,  the  soil  was  excepted,  and  passed  not  with  the 
fee,  and  in  an  exception  of  wood  and  underwood  the  soil  is 
excepted,  but  in  an  "  exception  of  all  tiiiiber-Uees,"  the  soil 
is  not  excepted,  "  but  only  so  much  as  is  sufficient  loi  the 
vegetature  and  growing  of  the  Uces  excepted  ^"  heuce  except^ 
ing  wsM  trees  eiKcepts  not  the  soil. 

$  31.  A  leased  a  tenement  including  a  close  of  wood,  com- 
monly called  o  wood,  excepting  all  saleable  wood  now  grow- 
ing, or  which  shall  grow  hereafter,  which  have  been  sold  by 
the  lord  of  the  premises,''  with  ingress  &c«  And  held,  the 
soil  of  the  wood,*^  passed  to  tlie  lessee,  and  was  not  excepted. 
Same  rule,  excepting  some  trees  ns  sneb  as  the  lord  had  sold, 
excepts  not  the  soil ;  then  by  such  a  partial  excc})tion  of  tlie 
trees,  tlicy  become  severed  from  the  soil,  and  a  chattel,  and 
as  to  them  replevin,  or  case,  or  other  personal  action  lies. 

^32.  If  A,  tenant  in  fee,  grant  tiees  growing,  or  houses 
standing  on  land  in  his  possession,  to  B,  he  may  ent  and  take 
them  afUr  A's  death }  it  must  be  because  by  the  gnmt  of 
the  trees,  of  houses^  thou^  standing,  they  were  in  law  severe 
ed,  and  became  a  chattel  |  but  otherwise  if  the  grant  bo  by 
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tenant  in  tail,  iliey  must  be  rciiiovf  <l  while  he  lives.    But  if  Ch.  76, 
tenant  in  tail  grant  his  cinblcmeiiis  of  corn  growing  on  the    jiri*  8, 
iaiul,  alter  iiis  death,  Uie  donee  may  cut  them  down  and  car-  v^y^^ 
ry  them  away,  for  the  corn  is  a  chattel,  and  not  part  of  thft 
hiDd ;   ao  tre  th0  trees  m>  granted,  but  on  tbe  death  of 
tenant  m  tail,  whose  estate  in  them  was  bttt  for  his  life,  but 
without  impeachment  of  waste,  the  trees  become  again  part 
of  the  land,  and  his  grant  of  the  trees  is  only  in  virtue  of  his 
exemption  from  waste  in  cutting  them  by  himself  or  another, 
and  thongh  a  chattel  in  the  hands  of  the  grantee  before  the 
death  of  the  tenant  in  tnil,  yet  not  after;  but  aller  they  again 
become  a  part  of  the  land  and  inheritance. 

$  33.  Pales,  posts,  and  rails  for  an  inclosure  of  land,  go  to  2  Com.  9. 
the  heir  slu  part  of  tlie  land,  and  not  to  the  executor,  as  well  l-JI. — 12  H. 
as  furnaces,  and  coppers,  and  other  such  things,  fixed  to  the  vllii^ftoe? 
fteeboM ;  hut  otherwise  if  soTered  m  tiie  testator's  life  time  ; 
ifaef  then  go  to  the  executor  as  personal  estate ;  pictures  and 
^aases,  fixed  instead  of  wainscot,  go  to  the  heir ;  a  cider-roill 
is  pMomd  estate,  and  as  such  goes  to  the  executor ;  but  salt- 
pansr  go  to  tbe  heir ;  so  a  term  of  years  to  attend  the  inherit- 
anro,  as  appurtenant  to  it ;  so  doves  in  a  dove-housc,  fish  in  a 
|u)iul,  apples  and  other  fruit  growing  at  the  testator's  death  ; 
so  loiHtjstones,  evidences  of  land  titles,  all  are  parts  of  the  Toiler  W7v— 
real  estate,  and  go  to  tlir  In  ir.    Thus  these  thincs,  mostly  in 
themselves  personal  piuj>ei  iy,  are  deemed  part  of  llie  real,  as  lal.—oo  1^ 
ittddimt  to  land,  accordmg  to  the  use  of  them ;  the  heir  has  a  ^» 
fight  to  the  house  and  estate  enthre  and  ndefaced.  Toiler 
197;  3yeiii.606. 

f  34.  So  freehold  estates  in  knds  are  sometimes  actually  s  P.  w. », 
deemed  personal  estate,  to  answer  the  purposes  of  justice ;  as  Wetter  v. 
where  an  executor  in  trust,  for  an  infant,  changed  an  estate  oJUfSTSa 
for  years  into  an  estate  for  live??,  and  the  infant  died  intestate ; 
it  was  held,  the  lease  should  [to  10  tlic  nHministrator  of  the  in- 
fant, and  not  to  his  heir ;  this  depended  on  the  reason  of  the 
case. 

§  3a.  This  was  trespass  for  breaking  and  ejitering  a  certain  2  Eart  88,91, 
yard,  and  divers  builoings  Arc.,  of  the  pH's.  in  Battlebridge,  rinton  «.  * 
putted  down  and  earned  away ;  deft,  sufibred  judgment  b}  ^  ^^^""^ 
delbult  as  to  the  brmUng  and  entering,  and  pleaded  not  guil- 
ty as  to  the  rest.   Held,  this  plea  is  supported  by  shewing  the 
building  taken  away,  which  was  of  wood,  was  erected  by  the 
tenant  of  the  premises,  on  a  foundation  of  brick,  for  the  pur- 
pose of  carryinir  on  his  trade,  find  though  his  term  was  expir- 
ed, he  continued  in  po'-*:p«sion  of  tin    [jreniises  nt  the  time 
when  Sic.  By  the  defatilt  lie  admitted  he  was  a  trespasser  as 
to  the  breaking;  and  eiiu  1       liut  not  as  to  the  de  bonit  €t9^or* 
Us,  and  lu     much  he  is  eniiiied  to  judgment. 
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Ch.  76.      %      Properlj  am  pimdmimf  w  jtmtlk  In. 
*  dSrt.  8.    iMb-looflM.   1  Ld.  Rajm.  728. 

v^f^-v'^     ^  37,  A  rtone  lor  gnnding  bark,  affiiml  to  a  nilli  fltlM  « 

Ls^ Mi-flDil1,  is  not  a  part  of  the  freehold,  but  i9  penoaal  piop* 
2;^^'  artf.  3d.  A  perscm  who  haa  sold  lueh  pfqperQru  M  a  com- 
Yenuj.      petent  witness  for  the  vendoo  of  it»  ia  a  wait  ag^uflU  for 

taking  it  away 

1  W  IU7111.         3S.  A  tree  Ix  lnno:sto  the  pcriiinn  or  persons  in  whose  land 
787,  Waier-    it  grows.    And  niuj  of  several  tcnniii^  in  couunoii  oi  a  tree, 
may  maiutaiii  aij  action  against  the  oUiers  for  culLiug  it  dowa. 

^  39.  Jleinarkn.  It  is  very  difficult  to  extract  from  all  the 
c  Wt  as  to  fixtmt  m  the  booki  any  one  princnle  m  whicli 
th^  hive  been  deckled ;  Aough  being  fixed  or  MMcned  to  the 
too,  hoii8e»or  Irediold,  aeems  to  have  been  the  leadiag  one  in 
aome  etaet,  yet  not  the  011I7  one;  for  Mvely  neither  a  wSS^ 
atone  taken  cmT  to  be  picked,  or  a  dove  in  a  dove-house,  nor 
salt-pans,  are  so  fixed  ;  yet  they  arc  a  part  of  the  inlieritance 
and  go  to  llie  heir  ;  so  deeds  of  it ;  so  are  windows  r,nrl  doors 
of  a  house,  ihough  only  hunj*  and  not  fastened  to  the  Imikims^, 
as  is  often  liie  case  ;  and  nil  these  are  very  properly  e  pan  of 
the  real  estate,  and  inlierituuce,  and  pass  wiili  ii,  because  not 
the  mere  fixing  or  &8teniog  to  it  is  alone  regarded,  but  the 
me,  oaturoi  and  intention*  The  dove,  or  title  deed,  is  m  ftd 
no  more  a  part  of  the  niherittDce>but  is  as  sefMsale  from  Uaa 
a  chair  or  table  ;  so  u anally  the  ssk-ptn  ke* 

It  has  been  held  in  some  eases,  that  garden-roots  and  othet 
roots  withm  the  soiK  tboi«gh  tnauid«  and  produced  bjr  the  in- 
dustry of  man,  niul  his  maniirine:,  arc  not  emblentcnts  that  zo 
to  the  executor,  hut  parts  o(  tlie  iidicritance  that  go  to  the  heir, 
and  the  reason  usually  given  is,  that  they  cannot  he  t^ikiii 
away  by  the  executor  or  tenant  wiiosc  lease  is  ended,  widiout 
turning  u|)  (he  soil  of  the  iieir  or  lessor.  V'el  lliis  reason,  dis- 
turbing bis  soil,  is  not  dways  regarded,  for  fiax  growing  is 
held  to  be  personal  estate  and  an  enibleaieiit,  yet  when  poBed 
always  disnubs  the  sofl.  The  tenant^s  boildingB,  m  Elwes  e« 
Maw,  deemed  immoveable  estate,  were  fixed  and  placed  12  or 
]  8  inches  in  the  soil,  and  so  not  moveable  witboat  disMrbhig 
it,  so  held  a  pnrt  of  it ;  yet  buildings  in  the  same  mamier  fix« 
ed  and  placed  to  carry  on  one's  trade,  have  been  held  person- 
al estate,  and  moveable  j  tlie  sole  HifTrK  uce  has  been  in  the 
use  and  intention.  See  Emblements.  In  Taylor  v.  Town- 
scud,  one  building  erected  by  the  morteaeee  iii  possession 
was  a  bam,  and  so  a  useful  part  oi  liie  esiaie  yet  deeiiied 
peiaonal  awl  moveable  by  him,  because  not  placed  in  or  fixed 
to  the  soil,  yet  as  muoh  so  as  the  se]t>pan,  as  deer  in  a  pai^ 
keys  of  doors,  or  miUstones  separated  from  the  null 
ipuiioveihle  aiid  mk  potsonel 
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it  is  evident  a  standing  uec  is  a  part  of  the  real  estate,  or  Cb.  7G. 

is  personal  estate,  accordiog  a&  it  is  owned,  and  not  because  ^rt*  9* 
fixed  k  iIm  toil,  for  it  ii  to  a  aU  oatWi  erai  when  dMond 


In Lcwtoair*  Sabioii,  Loid  Haoifieldlhoiii^h  wit  •imni^ 
ifce  tanant  left  the  eilsta  it  Im  Sanmd  k;  iHrtlllit  princ^im 

jmM  regarded  in  Elwes  v.  MiW. 

On  the  whole  it  is  not  so  much  the  fixing  as  the  nature  and 
use  of  the  ihinjr,  vfewed  a  fixture,  that  governs  in  these  de- 
cisions ;  tl)erelore  the  decision  m  Wiiliams  r.  Bailey,  was  er- 
roneous ;  as  it  was  HpriHod,  not  with  a  view  to  the  nature  and 
use  of  llie  iron  stove  and  funnel,  but  solely  vulh  a  view  to  its 
being  not  plastered  into  the  cbimuey,  a  circumstance  quite  im- 
BMtefiily  It  it  «it  ooiiTeiiientJy  used  without  tnoli  pnttering. 
Bat  14  Matt.  R«  362,  held,  large  nMcUiiet  m  t  mimifectnry 
tbit  eould  not  be  mofed  out  of  it,  without  bemg  taken  to  pie> 
cat»  ware  aoc  fixtures,  hut  attachable  at  personal  etiite,  be-  ^^^^ 
cause  not  fixed  as  a  part  of  the  holding  ;  and  if  the  ownerof  wtil 
it  mortage  it  with  the  appurtenances,  and  remain  in  posses- 
sion, surli  machines  may  be  attached  by  his  creditors.  See 
Elwes  V.  Maw,  Ch.  76,  a.  8,  s.  24  j  Taylor  r.  Townsend.  a. 
8  ;  Wells  t.  Bannister,  Ch.  69,  a.  4,  s.  9  :  Ryali  v.  liulle, 
Ch.  32,  a.  1,  s.  11  ;  Ch.  68,  a.  4,  s.  8,  V  inton  v,  Bradford  ; 
Ch.  75,  a.  8,  s.  35,  Lyman  v.  Lyman,  a.  30. 

Abt.  9.  i^ud^M  preperitf  m  Mtt  mrHtU^  prmeipally  has  s^e  ch.  133. 
fX^rmee  U  mtkuh^  v4dA  are  if  two  torCt.  —2  Com.  d. 

i  1.  Domettio  and  tame  by  aature,  aa  honet,  iheep,  horn-  e^^^'l. 
ad  eattle,  henti  ducks,  geete,  and  other  poidtiy.    In  thc^se  a  Actions  m  i» 
man  may  have  as  absolute  property,  aa  in  any  maniraate  things,  j^jj'^^'^ '  ^ 
because  these  continue  in  his  possession,  and  will  not  stray  gf,  igg^ ^ 
horn  his  house  or  person,  unless  by  accident,  or  frauHnle'itly 
enticed  awny ;  in  either  of  these  cases  the  owner  does  not  lose 
his  property. 

2.  To  steal  these  or  take  them  away  may  be  felony,  for  i  Hale's  P.O. 
they  are  property  and  serve  for  food.  ft^t* 

%  8*  If  thtaeanniaia  have  young  ouqs,  they  Mow  the  modi-  a  H.  com, 
ar,  and  hekng  to  ikt  ownar  of  the  female ;  naffnt  jefrnter  ^P: 
venifm;  generally  it  it  odMrwite  by  the  faelith  hw  at  to 
the  human  taeeiet;  to  where  the  male  is  known ;  hence    if  a  Com  391.^ 
viUnn  many  a  fiee  wonan,  her  ittae  it  bond    by  the  civil  l^**^ 
}vLvr^ partus  sprjnifvr  venirem,  among  persons  only ;  as  to  villan- 
age  by  birth,  the  English  law  considers  cm]y  the  condition  of 
the  father,  whetlier  free  or  villein ;  sccus  tlie  civil  law.   "  Our 
rule,"  says  Dr.  SuUivan,  "  seems  more  agreeable  to  reason, 
as  the  husband  is  master  of  the  family,  ihe  head  of  tlie  wife  ; 
yet  the  civil  law  was  consistent,  for  it  allowed  no  matrimony 
but  between  free  perions;  a  cohahiUttien  between  two  fbvea, 
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Cr  76»  or  beiwoen  a  i1a?a  and  a  free  penon,  waa  oolf  contiAermmt 
Art  9.    to  which  the  law  did  not  give  so  much  credit  as  to  deem  the 
^^y^^  father  certain ;  therefore  the  issue  could  not  well  IbUow  the 
father^s  condidon.    "  But  in  England  if  the  father  was  free 

or  slave,  the  issue  was  so  ;  for  our  law  admitting  such  mar- 
riasjos  us  good  ones,  upon  the  maxim,  iciiom  God  hnth  joined 
let  no  mnii  mnilcr,  rave  them  an  entire  credit  and  in  the 
case  oi  a  bastard,  born  of  a  nief,  tiie  English  law  iiivariably 
in  favor  of  liberty,  presumed  the  father  a  freeman,  and  so  the 
child  always  following  his  conditioa  was  no  villeui.  It  has 
been  said  by  some,  that  when  we  had  slaves  in  Massachusetts 
we  followed  the  Civil  law  in  this  respect ;  but  as  we  allowed 
shves  legally  to  marr}',  it  is  very  difficult  to  see  why  we  de- 
pin  tcd  from  the  Enz!r>li  Jind  adopted  the  Roman  t nit'  ;  tliough 
obiter  opinions  have  been  giveOi  yet  no  direct  decii>ions  have 
been  found  on  the  point. 

^  4.  AnimaU  wild  by  naturCf  or  fertc  natura.  In  these  ani- 
mals a  man  can  have  no  absolute  property,  at  least  while  they 
are  alive*  Some  of  these  are  not  objects  of  property  at  all,  and 
in  others  there  cab  be  only  a  qualified  property,  that  is,  a  prop- 
erty subsisting  at  one  time  and  not  at  another  ;  and  this  in  the 
fust  place  hy  industry  :  2d.  By  reason  of  their  weakness  : 
3d,  By  privilege,  hy  industry  hy  making  them  tame,  or  one's 
aSalk.  S91.  confining. iheni  in  his  own  luHiiiidiate  power,  as  fish  in  a  pond, 
which  may  be  called  suos ;  but  uol  deer,  uulei>s  tamed,  or  re- 
claimed, or  in  a  park. 

5  Bi  Com.      ^  ^«  ^^'^        ^""^       hares,  pigeons,  or  doves, 

—7  Co.  be.  I  acquire  a  qualified  property,  and  this  qualified  profH 
^•■jj^^-  erty  in  them  I  do  n'^t  lose,  though  they  go  or  fly  at  a  distanoe^ 

Tn'iUr  VM.—  ^*^y  retain  their  disposition  to  return  to  their  pnrk,  warren, 
Fjocb.  L.      dove-iiouse  &tc.,  which  is  known  hv  their  custom  of  re- 

turning:; htrt  if  t))PV  sirav,  \sith')(i(  mv  know  ledge,  and  do  not 
return  in  the  usual  manner,  any  man  uiay  lake  tiiem. 

a  BI.  Cum.  ^  6.  Second  rule.  If  my  deer  be  marked,  and  goes  and 
3!^j  — returns  at  pleasure,  be  still  is  mine ;  but  otherwise  if  long  ab- 
nsTpfenoft  "^"^  without  returning.  "  So  if  a  wild  swan  be  taken,  mark- 
9  p.js!  —  ed,*  and  turned  loose  in  the  river,  the  owner's  proper^'  in  him 
Gillci  r.  Ma-  remRins  :  otherwise  if  he  leave  the  neighbourhood."  And  so 
p  ify  f7;  if  I  hive  bee-^.  f  thfrchy  acquire  n  qunlifipd  ['•rojH'rty  in  them; 
jiowthey  and  a  swarm  ol  bees  that  flies  from  my  iuve,  la  mine,  as  long 
cTio  ncMjrre      ^       pursuc  aud  keep  sij^lu  of  ihem. 

§  7.  Third  rule.   I  may  have  a  qualiBed  property  on  ac- 
tii^iri,  s  15.  count  of  the  weakness  of  the  animals :  as  where  birds  buiUl 
WW.  *Q      trees,  and  have  young  ones  there,  these  are 

mine  till  they  can  fly  away ;  as  I  have  it  in  my  power  to  do 
what  I  please  with  them,  the  law  vesta  the  pfnperty  in  ma. 
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%  6.  Fourth  nde»  I  ham  a  qualified  property  m  thea  hj  Cb«  76* 
leaaoD  of  their  beiog  in  my  laml ;  tfaerefinre  lif  one  kill  a  bare  Art,  9* 

in  my  land,  though  u  ild  by  nature,  and  not  tamed|  it  is  mine ;  v^*'^'^^.^ 
but  if  he  hunt  her  into  the  land  of  a  third  peraon*  and  kill  her  ^^^^j^'J 
there,  it  is  the  hunter's,  unless  I  immediately  pursue,  for  then  Moody  — 6 
jny  local  property  continues,  juhI  my  remedy  is  trespass.        Bac.  iWi^l 

So  I  have  a  prnperty  iii  my  monkey  or  parrot,  thouGjh  wild  ^V™* 
by  nature,  anu  not  tamed  ;  and  can  liave  trover  lor  liieiu,  tiiey  r.  34.— ii 
being:  articles  of  merchandise.  Jiarbeyrar  and  Fleia.  To  ac-  Kast670/— 

2  dsn  91 

quire  property  iu  tiieiu  oae  must  take  them,  or  be  siLuaLed  Lu  jam! 

doit.  •  9as,'oriM 

^  9.  A  man  baa  abadlute  property  in  tame  beaeta*  bjr  tbeir  ^^^^^^^ 
nature :  3d*  He  baa  a  qualified  property  in  wild  bouts  tam>  s  Mk.  sm^* 
ed :    And  3d,  he  has  a  poaaetaory  property  by  reaaOD  of  his  Sution  r. 

close,  in  wild  beasts,  because  they  are  in  it ;  and  he  need  not  ^|^|^  ^ 
in  his  writ  say  they  are  bis,  but  only  that  the  close  is  his.    If  stud.  15.— 
B  find  a  hate  in  his  own  land,  and  in  hunlinfr  kills  it  in  the  J^*-  ^^J^ 
land  of  B,  still  it  property  ;  so  if  A  start  a  hare  in  the  jjaUaiTsfa  — 

land  of  B,  and  hunts  it  into  C's  laud,  and  there  kills  it,  tliis  is  ftay'^R.  14C 
A*s  property  ;  but  if  lie  start  a  hare  in  a  forest,  and  hunt  and  ^Df^'Si^SJ' 
luU  it  ill  auuther's  giuimd,  u  la  liic  property  of  the  owner  of  4a, ».  ' 
tbe  forest. 

$  10.  Evety  man  baa  a  natural  right  to  aeixe  a  iM  beaat, 
Ibwl,  fiab,  or  maect,  not  previously  seiied  by  anotber.  Wben  &  40l^'4il. ' 
man  bas  so  seised  tbem*  tbey  bec  ome,  while  aliTe,  his  quali- 
fied property;  and  when  dead  his  absolute  propertjr«  but  tUa 

right  may  be  restrained  by  laws,  and  often  is. 

^11.  It  is  said  in  the  Enj^llsh  books  that  there  are  four  2  Coiii.  d. 
kinds  of  rloirs  in  whirfi  a  man  may  hnvo  n  f]fialified  property,  iiMi. — Cr©. 
tIz.,  a  uiasliiT,  a  hound,  grey  or  blood  iiound,  a  spaniel,  aud 
a  tumbler  ;  and  case  in  trover,  or  trespass  lies  for  tlieia. 

^12.  The  eleuieuts,  as  air,  light,  hre,  and  water,  are  flue-  2  Bl.  (km* 
tuatio^  in  their  natiu-e  ;  a  man  can  have  00  absolute,  but  only 
a  ^pMbfied  proj)crty  in  tbem;  tbey  are  of «  vague  and  fugitive  na* 
lure;  bispropeny  in  tbem  can  last  no  longer  tban  tbey  are  in  ao« 
tual  use  and  occupation ;  tbebenefitsof  these  can  be  approprialed 
only  by  occupancy.  As  to  fire,  there  generally  can  be  but  one 
^estion  about  it,  that  is,  wiu  n  a  person  negligently  keeps  it,  or 
maliciously  applies  it,  to  the  danniGjeof  anotlicr ;  this  bas  already 
been  considered  in  the  chapter  as  to  misfeasance  iicglifTfffre. 
As  to  air,  li^bt,  and  water,  which  are  m  their  nature  fluctuatmg, 
and  coaslaudy  movine:  about,  a  man  can  liave  no  permanent 
possession  or  occ  upancy  iu  any  giveu  portion  of  either,  and  in 
either  but  a  quahfied  property ;  nor  is  it  to  any  fixed  portion 
of  either  he. usually  claims  a  right ;  but  to  have  light  uoob- 
Cractedy  and  air  and  water  pure  and  uocomipted  within  his 
own  proper  Junils;  what  those  hmiiB  aie  must  in  every  case 
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Cm*  76,  depend  on  cifctunitaDees.  If  withm  tfaeie  other  be  obetraci^- 
Jhl*  9.    edy  or  reodered  impure  and  uowholeaome     me,  he  has  his 
s^^ty^f  ftctioD  oa  the  case  against  me,  or  any  one  else,  oe  priociples 
already  considered  in  the  chapters  mpecthig  nuttmen,  iigMtf 

toaier-courseSy  ^-c. 

e  Co.  104,        ^13.  In  this  case  the  court  held,  that  if  a  man  make  cony 
irMti*ftMtCh,  boroughs  in  his  own  land,  which  so  increase  that  they  destroy 
bis  oeigbboiir's  hmd  next  adjoioing,  that  bis  neighbour  cannot 
hevetBaetioDQotheeaseagiuiistmmwfaomel^  bor- 
bughs  I  ktto  sooD  as  the  ooniei  eome  on  this  oeighboui^s 
bnd,  he  may  kill  them,  for  they  mfatm  natura,  and  he  who 
makes  the  cony  boroughs  has  no  property  in  them,  and  he 
shall  not  be  punished  ior  the  damag^e  which  the  conies  do,  in 
which  he  has  no  property,  and  which  the  other  may  lawfully 
kill.  Also  resolved  in  this  case,  that  "  none  may  newly  erect  a 
dove-cole,  but  ilm  lord  of  the  manor ;  and  if  any  do  it,  lie 
may  be  punished  in  the  ket ;  but  no  aetion  on  the  ease  lim  bj 
any  panieolar  man  for  infiniteness  of  aetieos  that  may  be 
brought.  Same  case  and  points  settled,  Cro.  El.  547. 
Cm.  T.}.  876,    ^  14.  But  in  this  case  the  court  resolved,  that  the  oooy  is 
f*jJ*Jii*      ^  beast  of  warren  and  profitable,  and  not  like  to  vermin  ;  and 
it  is  lawful  for  the  owner  of  the  soil  to  keep  tliem,  and  he  has 
SCio.  196.    property  in  ihciu,  and  it  is  not  lawful  for  the  con^mouer  to  kill 
them  in  the  soil  of  the  owner.  * 

y  caut'l      ^  '  ^  ^  ^ 

Masons  *  fif^^  naturWy  until  hived  aod  reclaimed ;  and  until  so  ht?ed  lie. 

3  Binnoy     qq  property  can  be  claimed  io  them :  3.  If  A  find  a  swarm  in 

r^iin!.^*^   *       ^  ^'^'^       initials  of  A's  name, 

2  Bl.  Coa».  this  is  not  reclaiming  the  bees :  3.  Nor  does  this  act  of  A  vest 
in  him  any  exclusive  property  in  the  bees  :  4.  Nor  can  A 
have  trespass  against  one  for  cutting  down  the  tree  and  carry- 
ing away  the  bees ;  as  to  a  fox  &c.  3  Caines'  R.  175,  is 
clearly  wild  by  uaiuie. 

RmMm.  As  to  this  qualified  proper^,  the  lenedies  are 
generalhr  the  same  that  they  are  m  re^rd  to  absohite  pro- 
perty, if  taken  away  from  the  owner  or  injured  m  his  hands. 
If  taken  away  from  him,  case  in  troter  or  trespass  lies»  and  if 
damaged  In  his  possession,  the  remedy  is  an  action  on  the 
case,  as  for  a  nusance  or  soino  oihor  injury. 
Cro.  Jam.  ^  16.  In  this  cas0  it  was  held,  that  ercclini:  a  dove-house 

DeweU^i  and  storing  it  wiih  pigeons,  may  be  a  nusance  to  those  whose 
Sanders.  See  corn  they  eat,  and  not  a  common  nusance  to  all  persons.  And 
cii. ».  $n  idig  i2aae  it  seems  to  be  agreed  by  all  the  judges,  except 
Montague,  that  if "  pigeons  come  upon  my  land,  I  may  kill 
them,  and  the  owner  has  no  remedy.''  But  Montague  held, 
the  owner  has  a  proper^  in  them,  and  they  are  domestic, 
«  and  ha?e  entsMsi  reMrtendt,  and  ought  not  to  be  killed  | 
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anfi  for  killing  them  an  action  lies,"  and  Croke  says,  the  other  Ch.  76. 
is  the  belter  opinion.    See  Bowlston  v.  Hardy  on  this  point,    ^rt.  9. 
Ch.  72,  aud  other  cases  in  that  chapter,  as  to  damages  done  v^-v'*^ 
by  doves,  conies,  &cc. 

§  17.  Dovet,  If  doves,  being  by  nature  fene  natura^^  stray  3BM.Abr. 
away  ioto  another  person's  land,  and  there  do  damage,  his  reme- 
dy  is  lo  kill  them,  and  take  them  to  his  own  use,  which  was  the 
proper  reVef  according  to  the  eommoo  kw,  inasmuch  as 
the  birds  were  accounted  no  man's  property."  This  remedy 
seems  rather  to  bog  the  question  ;  and  is  supposed  to  be  the 
only  remedy,  because  the  doves  down  abroad  and  dninc:  mis- 
chief are  no  man*s  property }  that  of  course  the  owner  s  pro- 
perty in  them  ceases.  The  more  ancient,  and  perhaps  the 
tnie  opinkm  was  diflbrent ;  this  was,  "  that  pigeons  and  doves 
were  to  be  acootmted  tame  animals,  inasmoch  as  they  had 
ommtim  nwrUnUt  and  that,  therefore,  whoever  erected  such 
dove-houses  were  answerable  for  the  damages  done  by  them," 
the  pit^enrT^  nnd  doves,  3  Bac.  Abr.  G8G,  cites  Cro.  Jam.  362, 
when  r:oke  C.  J.  held  a  dove-house  a  eommoo  uusaoce,  . 
and  Cro.  fa^l.  548. 

^18.  It  will  appear  both  in  actions  for  taking  away  from  the  Remedy  lo« 
owner  these  animals  ftm  iiataiw,  and  in  actions  for  damages 
done  by  them  to  others,  the  main  question  of  difficulty  is,  wbian  cb^^tlVoi 
does  the  owner's  property,  qualified  as  it  is,  cease  in  them ;  for  m 
clear  it  is,  thai  if  that  be  at  an  end  and  totally  gone,  he  cannot  suq 
to  recover  thera,  though  he  may  be  answerable  for  the  damaios 
tliey  do  ;  on  the  other  hand,  if  his  property  remain,  he  may 
sue  to  recover  them  and  be  answerable  for  tiie  damages  they 
do  to  others.  Now  it  appears  to  be  contrary  to  all  the  best  au* 
thotities  to  suppose,  that  the  qualified  property  of  the  owner  of 
Dtgeons  or  doves  totally  ceases  when  they  fly  from  his  dove- 
house  into  his  neighbour*s  gardens  and  fields,  and  there  do 
damage ;  when  they  retain  the  onimttm  reveriendi,  as  they 
usually  do ;  and  when  it  is  this  very  disposition  constantly  and 
habitually  manifested  by  their  whole  conduct  that  is  the  evi- 
dence of  his  continued  property  in  them.  This  notion,  that 
there  is  no  remedy  by  action  for  the  mischief  they  do  others, 
is  objectionable  on  other  grounds.  The  owner  who  gaihera 
them  together  and  keeps  and  increases  them  is  really  the 
cause  or  author  of  the  mischief  they  do,  and  often  for  this 
mischief  to  kill  them  and  take  their  bodies  is  no  remedy  ade- 
quate to  the  evil.  A  small  flock  of  them  when  poor,  and 
scarcely  worth  killing,  may,  and  often  do  destroy,  in  seed- 
time, whole  gardens.  Again,  suppose  I  entice  an  animal  to 
keep  about  my  house,  as  a  bear,  a  wolf,  or  a  fox,  in  which 
I  neither  have  nor  claim  property,  and  be  often  roves  about  ia 
my  neighboors'  lands  and  destroys  their -sheep  and  poohry,  and 

vob  III.  SI 
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Cm.  76.  their  corn  and  fruit  ;  whence  can  anse  the  notion,  that  t  am 
9,     not  iidbiti  m  au  auiiou  ioi'  these  damage:*  y  but  shall  excu^ 
myBelf  by  saying  to  my  neighbours,  thb  beir»  this  wcHf  Off 
fox,  is  a  wild  animal,  and  you  may  Idll  him,  fbr  a  reoon- 

Cnse  ibr  the  damagta  bo  baa  dooo  you ;  aid  if  Una  wolf  or 
ar,  bus  destroyed  scores  of  your  sheep  and  youag  crea- 
ture?, and  be  not  worth  the  powdfr  and  shot  to  shoot  liim,  that 
is  the  law,  you  can  have  no  other  remedy  but  to  kill  hun.  On 
the  whole,  the  ancient  opinion  is  the  best ;  they  luay  be  killed, 
because  a  uusance  wheu  suileied  to  lly  abroad  and  destroy 
gardens  and  fields;  or  may  not  aa  actioii  ckarljr  lit  fer  CM 
damages  they  do  f 

f  19.  In  tbe  cbapter  as  to  fencesi  wo  bavo  aeeo,  that  an* 
oieotly  every  raan  was  bound  to  keep  even  bis  cattle  at  his 
peril,  so  that  they  injured  not  his  neighbours.  This  principle 
extended  to  all  the  creatures  or  animals  a  man  kept  ;  to  ience 
or  buiid  against  Uiem,  or  to  restrain  them  was  no  part  of  the 
system.  And  thiiy  principle  remains  the  bame  ia  most  parts  of 
Europe,  and  hence  fences  are  not  common*  But  several  cen- 
turies ago  this  principle  was  done  away  in  England,,  end  that 
of  fences  substituted,  and  thence  it  beeame  a  general  princi- 
ple there,  as  it  has  ever  been  here,  Ibr  eacfa-occupuit  to  Ience 
hi??  land  in  certain  proportions,  and  to  rely  on  fences  for  its 
protection.  But  the  general  principle  was  thus  altered  only 
in  regard  to  creatures,  property  restrainable  by  fences,  as 
horses,  callle,  and  sheep,  but  not  io  regard  tu  uiiimal^i  not 
festraioed  or  kept  witbro  bounds  by  coronBOD  feoeoa^  ibor  feet 
high ;  as  lo  tbem,  the  ancient  principle  every  where  ie  still  m 
force,  and  their  owner  must  keep  them  at  his  periL  And 
it  must  be  totally  inmiaterial  what  kind  of  animals  a  man 
keeps,  when  he  is  bound  by  law  to  keep  them  at  his  peril 
from  doing  damage  to  others.  If  T  keep  a  fox  in  any  way 
about  my  huildinc;?,  or  in  my  enrlosures,  and  he  destroys  my 
neighbours'  poultry  to  their  damage,  1  am  tbe  cause  ot  this 
damage,  and  it  is  wholly  immatervil  whether  I  ha? e  property 
in  the  fex  or  not,  any  more  than  in  the  bear  I  bring  aniong  a 
crowd  of  people,  and  let  loose  among  them  to  thrar  injury. 
Every  man  is  answerable  for  the  damages  done  to  others  ho 
is  ihe  rrmse  of,  directly  or  indirectly.  On  this  principle  an 
action  iit  s  ;i gainst  him.  1  have  no  property  in  another's  ox 
I  take  into  my  p:?sture  to  feed,  yet  I  am  habie  to  an  action  for 
the  damages  he  does  (0  others  by  my  negligent  keeping  of 
biflk  The  idea,  therefore  some  bold,  that  a  man  ie  not  Kane 
to  an  action  for  the  damages  done  to  others  by  his  pigeons^ 
conies,  kc«  because  they  may  do  them  after  his  property  m 
diem  oeaees,  has  no  foundation.  Even  if  bis  property  io  them 
eaa  ceaee,  until  they  entirely  leave  him,  his  groonds,  an4 
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buildings,  and  totnlly  lose  all  inclinaiion  to  return  to  liim  or   Cn.  76. 
them;  yet  it  is  upon  this  idea  printijuillv  ilie  notion  has  arisen,    Art.  10. 
that  a  man  is  not  liable  to  an  action  lor  the  damagres  done  to  s.^x^^w' 
otiiers  by  bin  auiiuals /era  naiur<Bf  when  out  ot  in::  enclosiues. 
On  the  whole,  it  is  veiy  clear  that  if,  fi>r  inilaoee,  my  neigh< 
bour's  pigeons  destroy  my  garden  or  grain,  I  have,  especially 
after  noiioe  lo  him,  either  remedy,  to  kill  them  on  the  princi- 
ples of  nusances,  or  to  sue  him  for  the  damages  done  by  them, 
as  animals  he  keeps  and  kx  which  he  is  answerable  on  the 
principles  above  stated. 

^  20.  By  the  law  of  the  Twelve  Tables,  if  A's  bear  broke 
from  iiini  and  did  damage  lo  B,  he  could  noi  sue  A,  lor  said 
this  Itw,  bis  feroi^  is  Irnitte,  and  be  ceased  id  be  A*s  as  soon 
M  he  escaped,  '^is  was  law  enacted,  the  teaaon  of  which 
WIS  imperfectly  understood.  The  inquiry  seems  to  have  been 
extended  only  lo  facts  oonmiitted,  and  A's  situation  after  the 
bear  brok^  loose,  whereas  A's  whole  condnrt  hi  relation  to 
such  beast  ought  to  be  considered.  His  bringins;  the  bear  into 
such  a  situation  is  the  real,  though  more  remote  cause  of  the 
misciiiel. 

%  31.  Whererer  UHiMlsor  things  are  attached  to  the  inhere 
inneey  tb^  go  to  the  heir,  and  not  to  the  executor }  as  deer 
in  a  park,  hares  or  rabbits  in  a  warren,  doves  in  a  dove-house, 
iisb  in  a  pond,  bees  io  a  hive,  for  without  them  the  inheritnnce 
is  incomplete.  Toller's  L.  of  £x.  192»  193,  same  rule  as  to 
fixtures. 

§  22.  Pursuit  alone  gives  no  riglit  of  property  in  animals 
jtr<£  naiura,  and  occupancy  ii>  cousuiuaialed  only  by  posses- 
aioo,  8  Ceines'  R.  175.  Trover  lies  for  wild  geese  which 
have  been  tamed  and  have  strayed  away,  but  have  not  regain- 
ed their  natural  liberty.  10  Johns.  R.  102. 

Abt*  10.   ^  i.  jB$  property  m  mneeumm  is  not  mteoded  Suits  by  cor> 
here  any  property  or  contracts  passing  from  one  to  another  by 
the  laws  respecting  descents,  inheritances,  or  distributions ;  ^te,*by  f^elr 
but  only  property  passinn;  b)  a  corjioi  ate  or  official  snores-  officers  4tc. — 
sioQ.  As  to  corporations  aggregate^  tiiere  is  sinctly  uo  succes-  a^|o'jJoi'(*c*| 
sioD ;  because  the  law  only  inquires  after  the  rights  of  the  corporations, 
corporation,  what  property  it  is  entitled  to,  or  what  contracts  —  V><'^^>o- 
it  has  a  right  to  enforce  without  ever  looking  after  the  num-  tom£  ^ 
hers  or  shiftings  of  its  members.    If  one  of  them  ceases  lo 
own  his  share  in  the  corporate  stock,  it  pnsses  to  another,  by 
the  laws  of  descent,  distribution,  or  common  conveyances. 

^2.  The  properly  then  which  can  pass  in  succ<  ssion  is  Mass,  Act, 
confined  to  mere  sole  corporatious,  or  to  certain  offices  to  all  j7fl^'lMaiii« 
the  purposes  of  actions.    This  in  England,  and  in  most  eld  Act  of  I7S1, 
monaichieB,  is  an  unportam  niticle  m  their  laws,  but  a  fiur  hsss  ^jjjjj^l 

HMfcAat,<SBal8,lW»ll-  ■Maine  Aet,Cli.  lM. 
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Cb.  "tG.  itnportanC  one  id  our  youug  republic.  Li  Eiiglaud  kc.,  them 
^rt.  10.  are  maoj  portions  of  property,  aod  nnoy  eootraols  TOtled 

ande  to  penoosy  as  the  Idng,  bWiops,  &c.,  not  ncrelj  m 
mat  for  ocbera,  but  this  bishop  &c.,  the  aole  corponlioa,  has 
m  bis  own  right  the  gnywiiig  profits  geoerally  of  the  prapeiCf, 
w  contracts  appertainbg  to  him,  as  such  corporation,  and 
sometimes  the  power  to  dispose  of  the  things  tlicmselres. 

Tn  the  United  States,  and  especially  in  IVlassac.liiiseits,  there 
arr  only  pnrsonasrcs,  and  a  very  few  contracts  to  be  consider- 
ed on  such  grounds. 

§  3.  The  actions  which  naturally  appertain  to  this  kind  of 
property  are  various,  and  of  various  kinds ;  whatever  the  fonnsof 
idion  mtj  be  that  may  be  applied  to  this  khHi  of  property  in 
recover  itf  or  for  mjuries  done  to  it,  foiaafaiing  m  the  owniBr^s 
hands  or  possession,  the  principal  object  must  always  be  to  havo 
correct  legal  ideas  in  regard  to  the  ownership  and  rights  of  this, 
as  well  as  of  other  species  of  property.  To  acquire  these  ideas 
the  subject  must  bp  considered  in  one  vic'v,  and  not  divided 
under  the  heads  ol  dhierent  sort^  of  a'^nnu-.  and  p»  i1k>[)S  un- 
der no  one  form  of  action  caji  it  aiore  |)roperiy  brought 
tiian  this  action  on  Uic  cj^e,  ol  bv  lar  more  extensive  use,  va- 
riety, and  importance,  than  any  other  form  or  division  of  n^ 
tions  in  the  Uw. 

4.  The  first  principle  to  be  observed  is,  that  the  United 
Stales,  and  each  State,  being  a  refmUic,  and  to  all  the  f»rp^ 
ses  of  actions,  corporaiumt  figgregtUe^  evmy  contract  aNkde 
to  either  the  United  Slates,  or  to  any  State,  an  aggregate  cor- 
poration, capable  of  suinjr,  which  in  contemplation  of  law  is 
guasi  a  moral  persnn.  thnt  never  dies  ;  and  a  contract  made  to 
either  to  dav,  is  sued  aad  enforced  always  afterwards  in  the 
name  in  which  it  is  given,  thai  is,  it  ought  always  to  be  given 
to  the  United  States,  by  that  name,  or  to  the  State  of  Con- 
nectieot,  by  that  name  $  and  either  is  ever  afterwinls  the  name 
in  which  it  is  aoed  and  enforced,  and  dierefore,  after  any  lapse 
of  time,  however  great,  nofneeeMMn  appears  in  the  name  or 
characterof  the  contractee.  The  same  prinei|ilehohisiB  rag^ 
to  our  towns  and  parishes,  and  counties,  in  some  cases,  being 
corporations  as^gregate,  speciallv  nnmed.  If  I  borrow  money 
of  the  town  of  Boston,  1  become  indebted  to  the  inhabitants 
of  that  town,  and  ou^ht  to  give  my  bond,  note,  or  other  con- 
tract, promising  to  pay  to  "  the  town  of  Boston,"  or  to  tiie 
inhabitants  of  the  town  of  Boston."  h\  either  case,  by  law, 
this  is  a  contract  to  the  inhabitants  of  that  tom,  and  I  majbe 
soed  to  ansiver  to  the  hdmbitflMi  of  dn  town  of  Bosum," 
at  anj  foture  day,  though  hf  deaths,  or  othenvise,  thej  be 
qoite  changed  between  the  making  of  the  contract,  and  the 
lime  of  the  aetimii  and  without  noticing  anj  snccoanon  of  io^ 
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Inibitants.   These  forms  and  principles  apply  to  all  contracts  Ch.  76. 

with  town?,  ffi^^trirtc,  ?>nd  pr^rJ'^lif's,  which,  by  law,  arc  nfrsrc-  Ari.  10. 

gate  corporaiioiis,  and  wiiij  couuiies  which  arc  such  cui  j  i  ra-  ^^V*^^ 
.tions  to  many  purposes,  and  may  be  sued,  in  many  rases,  by 
**  the  name  of  the  intiabiiants  of  the  county  of  A,"  who  by 
being  erected  into  a  coimty  are,  by  law,  entitled  to  aU  the 

pOV6V9  UmI  ilDIIHIIIltWa  of  •  CIMIIItj* 

^  5.  So  if  ft  tomiy  or  pmb*  or  my  ether  of  these  aggre- 
gate corporatioDs,  fats  praperty  real  or  penaBe]»  aod  en  injn- 
ty  is  done  to  it,  bouses  or  lands,  in  the  osliBe  of  watte  or  of 

a  nusance,  tbe  inhabitants  by  such  name  forever  will  be  enti- 
tled to  their  action  on  tho  r??sp,  or  other  form  of  action,  as  the 
wrong  may  be;  so  if  eniitletl  to  personal  f>i oj)priy,  and  anoth- 
er converts  it  to  bis  use  or  injures  it,  m  their  possession, 
whence  result  consequential  damages,  they  may  bave  case  in 
trover,  or  a  special  action  on  tbe  case. 

But  mMuMmn^g  tbeio  genera]  principles,  we  have  mm 
eaees  in  which  rights  by  suooeaiioo  esigt»  and  they  are  of  two 
Mnd0«  Iflt*  Mardjf  m  tnutf  as  where  ao  officer  repreaeotB  a 
county,  town,  par^,  &c.  and  in  fact  reoovera  to  their  use. 
9d.  Partly  in  trust,  and  partly  not  in  trust,  as  parsonages. 

^6.  In  our  Probate  Courts,  the  bonds  pven,  conditioned  MaN,Aet» 
for  a  faithfnl  ^rfflpnrmT  of  tiie  estates  of  persons  dprmsed,  MarpbH, 
are  given  to  the  Judge  of  Probata  &r..  for  the  time  beins;,  Th^subJ^xf* 
and  to  him  by  his  proper  name  aiul  udiiie  of  office,  and  to  liis  further,  post, 
successors       ia  the  office,  and  when  he  goes  out  of  office,  p,^!****** 
his  suecesBor  first  appointed,  or  any  successor  in  tbe  office  may  BondV^c  L 
joe  the  hondy  stating  how  it  was  made  |  that  llie  judge  to  P.  Laws  4ia 
whom  it  was  made  is  no  knger  in  the  offiee,  and  that  the  ph.  ^^^luc't^^i. 
ie  therein  his  soecessor.  Whenever  tins  bond  is  sned»  and  prop-  * 
erty  is  taken  in  execution,  real  or  personal,  it  must  go  in  suc- 
cession till  settled  among  those  in  trust  for  whom  it  is  taken ; 
we  have  a  few  similar  cases  in  regard  to  some  other  officers, 
and  trusts  which  foiiow ;   by  the  province  law  the  toWD  treas- 
urer sued  for  damages  done  l  o  burvinc-piaccs  &c. 

§  7.  Rights  by  succession,  mcrdij  in  irust.    By  this  act,  if  j^^j^ 
'^any  trespasses  be  committed  on  any  buildings,  or  inclosures,  Nor.n^ 
bcdboging  to  any  county,  town,  or -parish,  the  county,  town,  or 
perish  treasorer,  for  the  time  being,**  is  anihoriaed  to  sue  for 
damages  done  thereto ;  and  if  any  public  buildings  be  owned 
paitiy  bj  the  county,  and  partly  by  the  town,  the  county  or 
town  treasurer,  who  first  institutes  an  action  may  prosecute  for 
damages  thus  sustained  ;  which  damages  must  be  recovered 
solely  to  the  use  of  the  county  k,c.  owning  the  property.  And  j^'j^i^ 
if  such  a  treasurer  commences  an  action  as  aforesaid,  and  ' 
dies  or  leaves  his  office  pendiug  the  suit,  his  successor  in  it 
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Ch.  76.  may  be  admitted  to  continue  tad  prouocwto  the  same  actioaf 

Art.  10.   more  tully  stated  jiiesentlv. 

^^'V^^  %  3*  these  cascb  the  kiud  or  ioi  in  oi  uctiou  is  not  pre- 
icribedt  of  oourte  the  offieer  miit  bring  an  wtioii  qb  the  ctte, 
or  tiespass,  or  other  Idod  of  acikMi,  as  the  caae  may  be ;  and 
It  may  o^n  be  a  queatioii  if  dnra  be  e  peaaeMiaa  le  toppoit 

trespati  vi  et  amu, 

Mass.  Act,  9.  By  this  art,  pvery  sherifT  in  the  Stnte  mmt  crive  secu- 

1784^  Maine  treasurer  of  it,  faithfully  to  periorio  the  duties  of  lus 

Act  di.  91.  Maine  Act,  ch.  91,  s.  1. 

Mhss.  Act,  $  10.  So  by  ibis  act  tlie  treasurer  of  the  State,  of  each 
mi-MbiM  ^^'^^  ^  "  enpowered  to  sue  justices  of 

Aoi,  eh.  ao,a.  ^  peace*  for  fines  and  penalties  not  acooonted  for  by  them ; 
M>  and  m  all  these  eases  the  right  of  aetion  goes  b  sooeessMM, 

and  is  solely  in  trust  Ibr  the  State,  county,  town,  or  pariab. 

Mass.  Act,         ^  ^^'S  act  the  frrrtsnrer  of  tenanti  in  common  in- 

March  10,     corporated,  on  a  justice  \\  arrant  on  this  statute,  is  empowLi  cd 
to  demand  or  sue  for  all  debts  and  monies  Hue  to  them  ;  but 
5.  if  be  take  a  bond  or  note,  as  such,  to  him,  his  executors,  and 

adndnlstrators,  on  hb  death,  they  must  sue  it  and  not  fab  8uo> 
cesser,  for  the  act  does  not  give  the  ectioo  to  the  secoe»> 
sor;   hence  it  is  governed  by  the  priociples  of  comn^cm 
Co  L.4fi.—  Ift^t  and  was  so  before  the  act  of  1797,  hereinafter  staled, 
2  Bi.  Com.    which  are  these,  name!)' :   If  a  bond,  promise  or  contract,  be 
eT-Iw'— a  lo  pay  monies  to  the  treasurer  or  othpr  officer  of  an  as^- 

Com.  D.  133.  gregate  corporation,  by  his  individual  and  ofliriRl  description, 
D^ef48*T^  and  to  his  successors,  the  successor  nmy  have  tlie  action  ;  for 
~rsaik.79.^  the  contract  gives  it  to  him,  and  he  is  only  a  trustee  for,  and 
8  D.  b  £  represents  a  body  of  men  incorporated,  in  wbom  the  to 
ei^oiier's  ^  monies  continues :  but  if  in  such  the  soccesaor  W  not 
L.  of  Ei.  named,  he  cannot  sue,  for  then  neither  the  contract  oor 
flol.— Com.  common  law  gives  him  the  action  ;  but  the  contractee  must 
?Ro'n''Ahr~  sue  v  hile  he  lives,  and  after  his  death  bis  executors  or  ad- 
616*— 4  Co.  ministrators  named  in  the  contract  or  not ;  for  if  not  nnmed, 
^  the  common  law  gives  them  tlie  action  ;  and  it  is  not  muterial, 

nor  is  it  any  thing  to  the  party  contracting,  whether  tlie  con- 
tractee or  his  representatives,  recover  to  their  own  use  or  hi 
trust  for  other  persons :  but  if  the  promisee  or  obligee  be  a 
sole  corporation,  as  a  bishop  Itc.,  representing  only  himself,  his 
successor  in  his  office  or  place,  cannot  sue  the  contract  even 
if  he  be  named  in  it,  berause  the  law  gives  the  action  to  those 
^  ^  ^  who  have  the  rielil.  f  icnc  c  *'  a  lease  for  vears  made  to  A  and 
his  heirs,  or  to  a  sole  corporation  and  his  successors,  it  shall 
go  to  executors.*' 

A.  D.  1796,  ^13'  ^  ^  tenants  in  common,  inoorponted  ta  above,  the 
Sowdoin,  above  comstmction  was  adopted  in  practice  in  the  case  of  the 
trrn<  r  r.nrd.  exccutoTS  of  Govetnor  Bowdom,  treasurer  of  the  Kennebec 
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proprieton,  wdthscaumilofiif  Dr«ikfdiM|  CmtiL 
|p?fla  IB  hiM  for  a  eorpontkMi  Ml,  wad  to  his  wxtemn  or  Jbi,  10. 
wkaMtlMUnm  An  aggregate  mr^nsnSam  never  dies,  and  s^<^ 
tiht  ptwfecessors  wk»  Inrad  •  century        and  ifasir  imes* 

SOTS  now  is  being  are  one  and  tbe  sane  body  corporate," 
nrhich  mav  tnke  a  chattel  bv  surcpssion,  nnd  tnke  nn  ostnte  in 
fee,  thougti  sMc  rp«5ors  be  oot  named,  and  ihe  thing  rc^il  or 
personal  ^oes  in  succession  of  course  J  yet  in  any  suit  this  suc- 
cession need  not  be  noticed. 

\Vo.  And  when  there  is  a  sole  corporation,  as  the  master 
of  a  hospital,  who  repwnn  a  nanfatr  of  ptnoDs  as  the  poof 
bretliieD,  tfab  bw  the  tanw  pcfwen  «s  eorporatknis  aggregate 
In  tlM  teipaet ;  Atl  ii8» "  l>  ttJf  pcwomJ  ptopetty  chttteb 
m  BMcession henc«,  ft  bond  to  aieh  a  master  and  his  suc- 
cessors, is  good  in  law,  and  tlie  successor  shall  sue  it,  ^  Ibr 
the  benefit  of  the  ag^ee;ate  society,"  which  he,  in  law,  repre- 
sents. Bnt  in  a  sole  corporation  which  represents  itself  only, 
as  a  parson  Sic,  no  fhnttel  interest  can  go  in  snrresslon  ;  for 
tiie  wotii  suerciisorsj  when  applied  to  one  in  liis  politic  capacity, 
is  equiFaleut  to  heirs,  in  his  natural ;  and  as  a  lease  for  years, 
made  to  ▲  tnd  bk  heirs  goes  to  his  executors,  so  a  leue  kit 
years,  onde  to  a  hnlMii  «id  bia  aoeoenon^  Ido  paide  bansy 

nia  faia  asacuiQto  $  tba  faaMB  goadi  iod  chattab  aia 
lad  ia  hw,  of  too  perkfaable  a  nature  to  be  finiiiad  la 
Wn  or  faecoMors,  and  tf  to  successors  in  sc^  eorpondoDiy 
diey  must  be  in  abeyanety  a  thing  the  law  does  not  allow,  from 
the  death  of  the  present  owner  to  the  appointment  of  his  suc- 
cessor. But  a  chattel  interest  never  can  be  in  nhryance^  or 
"without  an  owner,  "  but  a  man's  riglu  theitia  when  once  sus- 
pended, is  gone  forever «ecu«,  when  his  remedy  is  tempo* 
rarily  su&peuded. 

%  14«  Thii  ii  not  ifaa  eaaa  io  oorporalioDS  aggregate 
where  die  rigbc  it  aever  sotpeiided,"  aor  id  tbe  other  tola  cor* 
foratioasy  above  maadooad,  who  are  rather  to  be  oonsidered 
aa  htadt  of  aggregate  bodict,  thaa  mbtMig  meiely  io  their 
own  right  The  chiMal  iaierest  in  such  a  case  is  really  vest- 
ed in  the  hospital,  the  agiffrepte  body,  though  the  head  is  the 
visible  person,  in  whose  name  al!  nrc  done,  and  in  whom 
•very  int^^rest  in  form  vests.  !t  won  Id  seem  on  the^e  princi- 
ples, that  if  a  bond  or  coniiact  be  made  to  tiie  treasurer  of  a 
county,  town,  parish,  or  of  tenants  in  common  incorporated,  as 
aforeaaad,  aggregate  bodies,  and  to  successors,  that  tbete  too- 
eeaotft  may  have  it,  Ibt  tba  baoadi  of  tbete  aggregate  tttoeia* 
tkmt  of  partont,  and  for  whom  the  treasurer  and  toceessors  m 
each  caset  are  mere  irutteea. 

In  the  ease  of  Governor  Bowdoin,  before  mantioned.'die 
bond  was  made  to  him  by  his  proper  name,  and  as  treasure 
of  tbe  Kennebec  proprietort,  and  to  hit  esacalort  and  admin* 
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Ch.  7(5.   istrators,  and  not  to  his  successors  ;  therefore,  on  the  ^hove 
Art.  10.  principles,  the  action  was  properly  broutihi  i)y  ins  executors. 
Vi^v^^     §15.  By  iljisruf,  lown  treasurers  aic  (  in powered  to  sue 
"^""^  recover  lines  to  ilie  use  of  the  poor  ot  the  town,  irom 
1786.  '      peraoDS  chosen  assefsdrs  and  other  town  ofieen,  who  refuse 
Id  flonrei  b  a  certain  ibnn  preacribed  la  the  aet,  aiating  the 
cJedkm  and  notice  of  die  clioiee  aad  refanlf  904  aMiiog 
such  a  sum  is  forfeited  to  the  use  of  the  poor  of  tlie  Iowd* 
Ma  s  Act,       ^  16.  By  ibis  act,  clerks  of  the  courts  of  aeamw  and 
Fob  16,1787.  common  pleas  eive  bonds  for  the  faithful  performance  of  their 
Ch.90,       duties,  and  also  regisiera  of  probate  courts,  10  uie  oounqr 
treastirers. 

Muss.  Act,  §  17.  By  this  act,  the  treasurer  of  the  State,  of  each  county, 
ActTas  to^^  town,  parish,  and  other  corporaiion,  fur  the  time  being,  is  em- 
Cuijuiy  powered  in  his  name  and  capacity  to  commence  and  prooe^ 
Ir^^K^n"  ^  judgment  and  ezecutioo,  any  soit  or  suits  at  hw, 
March  23,"'  aoy  boodsy  notes,  or  other  seonrilies,  which  have  been  or 
1786.>-Maine  shall  be  givon  to  tbom,  or  their  piedeoessoni  in  said  oipeclly  ^ 
AeUj  Ch.  99,  prosecute  to  final  judgment  and  ezeeolias  anj  suits 

which  have  been  commenced  or  shall  be  commenced  by  their 
said  preflerescor*:  in  s«id  enpneitv,  during  their  continuance  in 
office,  aud  pending  at  the  lane  ot  liioir  removal  therefrom." 
Successors        This  act  seems  to  authorize  a  State,  county,  town,  or  parish, 
may  sue,  &c.  succeeding  treasurer  to  commence  and  prosecute  suits  in  all 

wherein  iiis  predecessor  could  prosecute ;  also  to  take 
op,  when  pending,  any  suit  of  Ida,  and  to  poraoe  it  to  final 
judgment  and  exeootion.  This  eot  aaakes  no  dislinedoo  be« 
tween  those  securities  m  which  eoeeessors  are  named,  and 
tliose  in  which  they  are  not  named.  And  as  these  corporap 
tions  are  all  aggregate  ones,  the  action  is  made  by  this  act  to 
follow  the  rights  of  properly,  and  as  fbi"  is  a  public  act,  it  is 
enough  for  (he  swcrossnr  lo  state  that  iie  s'.icceeds  in  the  office, 
and  the  court  will  notice  and  rtpply  the  law. 
8  Woods'  ^  18.  And  if  A  make  a  ftoud  to  B,  to  pay  him  or  his  suc- 
cei»sor  i^20,  it  baid:^  A  and  his  e^^ecutors  and  adaiiuistralors, 
for  the  law  will  make  •  deed  opertie  where  it  can,  aoootdm^ 
to  the  right* 

F^'  20"^^'  ^  ^Moni^  panoMgm.  By  this  act  it  is  leoited,  thai 
Piiiw  sundry  well  disposed  persons  had  ma;!e  many  grants  and  d^* 
»onu-es.—  nations,  m  expressioos  shewing  their  intentions,  that  thef 
tlilnl^^  should  go  in  succession  ;  and  to  ascertain  how,  this  act  declares 
4o_gtatuip3  that  thp  deacons  of  a  protestant  church,  not  episcopal,  and 
w  to  Treasu-  church  wardens  of  an  eniseonal  church  are  to  be  "deemed 
h^sccarity  *  ^'^^  bodies  corporate,  as  tu  lake  in  sneeession  all  grants  anti 
ch.  <)6,  of  donations,  whether  real  or  personal,  umde  either  to  their  seir— 
S?""^'f fii^l  chorches,  tbe  poor  of  their  churches,  or  to  them  aa<i 

97.  niin  99, —  • 
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their  succe^'^or,  and  to  806  and  defend  in  nil  fictions  touching   Ch.  76. 

the  saiiui.    And  whenever  the  minister-,  elders,  or  vestry,    ►^rf.  10. 

shall  irt  siicli  origiual  grants  and  donauoiis  have  been  joined 

with  such  deacons,  or  churcii-wardeas,  as  donees  or  grantees  * 

IB  mtetmsum ;  in  suob  casesi  aucb  officers  and  their  succes- 

•DTs,  togetfanr  villi  the  deaoMM  or  eha«oli>wd6iii,  shall  1m 

dMttoA  the  eerpotisioa  kf  locli  j)  ir[)osM  ai  albfeBaid  ^  and 

the  "^inatttr  or  ministera  of  the  several  proteatant  churches  of 

whatever  daiQiMttaliun>  aie,  awl  Aall  be  deeiaed  capable  oi 

taking  in  successicm  any  parsonage  land  or  lands  granted  to 

the  ministers  and  liis  sacccFsnr?,  or  to  the  me  of  the  ministera,- 

and  ol  suins;  and  defending  all  aciions  touciutiz  the  same." 

1  Ijis  act  also  provides,  that  the  denrons  shall  not  alienate  any 

sucii  iatids,  wiiiiuui  the  assent  of  tlie  churches  or  coraruittea 

thereof,  nor  ibe  church-wardons  without  that  of  the  ?estry# 

Awlthaiaomioister  sfaaM  alienate  aeylaeda  so  held  hj  bin 

■I  anaeesaiDPy  any  longar  thaa  during  Ida  eoalUioiiig  nioisier ; 

unless  mioiaters  **  of  pardcukr  towns,  districts,  or  pradoela/* 

and  alieaaie  with  their  cooaeat,  or  the  cooaaot  a£  the  vastly  ; 

and  the  protestant  churcbeSy  not  episcopal,  may  appoint  com* 

rt>ittees  "  to  cvtW  the  dcncons  and  other  church  officers  to 

ar(  oin\t,"  and  if  need       to  sue  them     touching  the  same." 

l>ut  tliis  act  lin»i's  tiie  sjrants  to  any  such  body  poUlic  "  for 

|)iuus  and  cliai  Uaule  uses."  to  an  annual  income  of  ^1000, 

This  act  is  the  revibiuu,  verbaiitiij  of  the  act  of  1754,  ex-  ^ 
eeplit  oi^the  Mummg  ciaiiae  in  that  aet,  to  witi    aU  ^ll^t^^fn^^^^^^ 
A»BtiDBs,  hereafter  made  by  deed»  which  i^all  not  he  re*  Im.  be  re- 
eerded  n  the  le^sisr'a  effice  m  the  county  where  the  knde  v*'^ 
fie,  three  caWadar  inontlts  before  the  death  of  the  donor  ;  and 
all  such  bequests  or  devises^  which  simU  not  be  oaade  before 
the  last  sickness  of  the  person  making  the  same,  or  at  least 
three  montfis  brfore  tlie  death  of  the  testator,  shall  be  utterly 
void  and  oi  uo  *  irert."'    Thf  act  of  1786,  does  not  repeal  tl>e 
act  of  1754,  ia  any  aunjuLi  but  by  implication  ;  that  is,  merely 
by  the  act  of  17S0,  being  very  apparently  a  revision  oi  the  act 

of  ITM^anifltaaeatiog  questioo  whieh  often  arieea  on  the  Itiwe 
iwrissd  between  1783  and  17^6 ;  hut  such  an  implioatini 
aamt  beuneeitab,  aa  hi  the  a«t  of  1786,  thif  cknae  ia  nseielf 
ooDtled,  and  there  is,  in  snbaianee  et  words,  nothing  in  the 
Inal  aet,  repealing  this  claose  or  repugnant  to  it,  and  yet  it  is 
impossible  to  see  for  what  purpose  the  legislature  should  wisb 
to  keep  tlie  first  part  of  this  clause  re^portin?  the  rlcrd  espe- 
ieally  in  force,  for  the  recording  it  thiee  iiiotitlis  belbre  the 
death  of  the  donor  or  not,  is  entirely  the  act  of  the  donee,  tind 
it  is  inconceivable  how  this  circumstance  ought  to  afiect  the 
donation.  This  act  related  only  to  ordioar)-  parishes^ 
TOL  ni*  93 
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Ch.  76.       ^  20.  As  near-  all  the  lands  in  this  State  were  oritrinally 
Art,  10.    granted  by  the  General  Court  in  townships,  and  it  was  a  coni- 
v.^^/'''^^  moo  practice  to  reserve  iti  each  a  lot  for  the  use  of  the  niin- 
"h'^T "t"'  istry,  a  veiy  considerable  pordoB  of  property  in  this  State  bag 
otfaer     become  property  thus  in  succeasioo,  tDd  mibjeot  to  the  provia- 
ActitM.      ions  of  this  act,  though  a  qoeation  has  been  made,  if  these 
reserved  ]ots  are  within  these  provisions.    But  on  a  fair  con- 
struction of  the  act,  they  mtist  be  considered  as  within  the 
rensons,  and  as  "  parsonage  land,  or  lands  granted  to  the  min- 
i»*ler  and  his  successors;"  for,  though  a  reservation  in  the  sale 
of  the  township,  it  operates  as  a  grant  to  the  ministers  in  suc- 
cession.  This  parsonage  act  respects  personal,  as  well  ai 
real  estate,  of  course  personal  as  well  as  real  actions,  aod  per* 
flooa)  actions  for  torts  and  wrongs,  as  well  as  othen;  lo  ua* 
derstand  any  of  which  correctly,  the  common  and  statute  laws 
respecting  this  kind  of  property,  the  rights,  ownerships,  and 
possessions,  must  first  be  viewed  generally,  and  correctly 
understood. 

^21.  AH  tlie  acts  above  stated  merely  respect  chotes  in 
metSon^  to  be  recovered  by  the  officer  in  trust,  or  by  his  suc- 
cessor, except  the  act  of  Nov.  23,  1785,  respecting  trespasses 
on  the  buildings  and  enclosures  of  counties,  towns,  and  par- 
ishes, and  except  this  parsonage  act ;  the  first  of  these  sup- 
poses injuries  done  to  real  estates,  and  the  last,  those  done 
both  to  real  and  personal,  for  which,  case  or  trespass  lies, 
according  to  the  nature  of  the  injury  and  the  state  of  the  pos- 
session. The  corporation  is  entitled  to  the  profits,  and  roust 
be  considered  as  in  possession  by  its  officers  in  several  of 
these  cases,  but  not  m  all,  for  in  some  the  oorporation  is  in  the 
immediate  possession,  as  a  town  of  a  town-boose,  and  may 
have  case  or  trespass  at  common  law ;  and  the  provision  by 
the  statute,  enabling  the  town  treasurer  to  bring  an  action,  is 
merely  cumulative,  and  which  provibion  liientions  only  tres- 
passes, and  therefore  it  is  a  question  if  it  extends  to  nusances, 
cases  in  the  nature  of  waste,  and  other  matters  not  trespasses, 
but  which  are  only  the  grounds  of  an  action  on  the  case. 
Aeliof  ths  ~  $  33.  Acts  of  the  United  States  as  to  property  or  actioosin 
Pallsdatitei.  succession,  are  but  few.  Under  the  confederation  it  vras  a 
common  thing  for  ihe  United  States  to  take  bonds,  contracts, 
and  securities  to  their  iroasurer,  sometimes  naming  his  suc- 
cessors in  thcin,  a  m]  ohk  times  Dot  J  this  loose  way  of  doing 
business  otien  made  djiiiculues. 

^  23.  But  now,  and  since  March  4,  1 789,  all  bonds  taken 
in  the  custom4iouse  are  made,  and  the  obligor  is  bound  and 
obliged  unto  the  United  States  of  America,"  condiiioned  to 
pay  them- 
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24.  And  according  to  this  act,  in  this  form  all  collectors,  Ch.  7C. 
naval  officers,  and  surveyors,  give  security  for  the  faitlilul  dis-  Art.  10. 
charge  of  their  duties,  "  and  payable  to  the  said  United  v.^^^^^ 
States."  Act  of  Congress,  July  31,  1789. 

§  25,  So  by  the  37th  sect,  of  the  judicial  act  of  Congress,  Act  of  Con- 
an  marshals  eive  bonds  "to the  United  States,"  for  the  faithful  Kress,  s«pt 
performance  of  their  duties.  ' 

<^  5r>.  And  in  these  forms  oiiclit  all  spctirities  to  pay  monpy  c  o^gtm^ji^ 
to,  or  10  perform  ;  crvires  for,  the  United  States,  any  Slate,  kc. 
county,  town,  parish,  or  other  aggregate  corporation,  to  be 
given  ^  iur  then  the  contract  is  according  to  the  uuiurc  of  the 
debt  or  duty,  and  in  conformity  to  the  right ;  and  then  no 
questioQ  arises  as  to  who  is  the  proper  officer,  or  who  is  the 
successor  to  sue  $  or  when  any  such  dies  or  goes  out  of  office, 
is  there  any  question  about  a  discontinuance  of  his  pending 
actions;  or  when  it  is  the  duty  of  any  particular  officer  to  car- 
ry on  the  action,  as  of  the  collector  of  the  customs  &c.,  on 
the  custom-house  bonds;  any  officer  having  the  care  of  an  ac- 
tion, ought  by  law  to  be  a  mere  attorney  to  the  corporate  bo- 
dy m  whose  name  the  action  is  commenced. 

\  27.  These  clauses  of  laws,  cited  in  this  article  are  the  most 
material  we  have,  respecting  a  limited  portion  of  property,  and 
a  limited  class  of  actions  that  go  in  succession,  as  distinguish- 
ed from  property  and  actions  that  go  to  heirs,  executors,  and 
administrators,  or  to  purchasers,  devisees,  and  legatees.  It 
will  be  observed  that  most  of  these  clauses  are  peculiar  to 
Massachusetts ;  and  tliat  similar  ones  are  not  often  found  in 
the  English  books ;  hence  few  or  no  decisions  are  to  be  ex- 
pected to  be  found  m  those  book%  to  aid  or  assist  m  constru- 
ing the  numerous  provisions  contabed  in  these  clauses,  and  in 
settling  the  many  questions  that  must  in  time  grow  out  of 
them  ;  hitherto  we  have  but  very  few  decisions  pubfisbed  or 
recollected  on  the?e  subj*  cts ;  two  or  three  on  the  parsonage 
act  will  be  noticed  in  another  place.  It  will  also  be  observed 
that  all  these  clauses  are  framed  to  enforce  the  rights,  such 
sole  or  aggregate  corporations  may  claim,  not  any  to  be  claim- 
ed of  them ;  these  are  to  be  enforced  by  other  laws. 

^28.  As  soon  as  the  United  States  associated,  they  necessa-  i  Daiiu  4i, 
rily  became  a  body  corporate,  as  there  was  no  superior  from  Respubii- 
whoin  that  character  could  otherwise  have  been  derivpfl  ;  and 
of  course  they  immediately  had  a  capacity  to  take  and  to  hold 
property  in  succession,  like  other  bodies  politic  ;  and  such 
property  has  been  managed  by  Congress.  This  body,  when  tlie 
British  army  evacuated  Philadelphia,  agreed  that  aU  public 
property  of  the  enemy,  such  as  cannon  &c.,  should  beniig  to 
the  United  States^  and  the  private  proper^  of  individals  to 
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Cb.  76.  Pennsy^lvatiia  f  Congress  had  power  to  seize  private  propertj 
^rtf.  10.  in  the  war. 
v-^^^^h^      §  20.   Conj^ress  during  thp  revolutionary  war,  had  legal 
Ms'^'lu  ^K.  P^^^^''     direct  the  removal  of  any  articles  that  were  necessa- 
Vu  HP.  ^pu-  maintenance  of  llie  continental  army,  or  useful  to 

hawk.  the  eueuiy,  and  in  danger  of  lalliug  inlo  tiieir  iiands  j  for  thejjr 

were  vested  with  the  powers  of  peace  and  war,  to  which  this 
power  was  a  natural  and  necessary  iocident  *,  previous  lo  the 
adoption  of  the  eonfederatioo,  March  1781,  this  power  was 
ghreo  niibe^  by  implication,  but  after  that  adoptiooa  by  that 
struqAcnt  expressly. 
BCranch  57,      $  30.  A  corporation  aggregate  is  not  a  citi/'^n  in  tlie  Fed- 
62,  Hone  Ins.  era!  courts ;  nor  can  it  liugaie  as  such,  but  in  consequence  of 
Co.    Board-  ^j^^  character  of  its  individual  members,  which  character  must 

man  ;  &i  o2  '  ,  . 

92,  Bank  of  appeaj'  on  the  record,  by  proper  averments }  but  sucn  corpo- 
the  u.  s.  fations  composed  of  tbe  dtisens  of  one  State,  may  sue  a  citi- 
irmnch848,  another  State,  in  said  courU \  and  to  give  diem  juris* 

AbircruiniMe  diction,  the  pleadings  most  expressly  state  tbe  parties  arc  chi^ 
Fowler  111   ^^^^  °^  different  Slates,  or  one  is  an  alien  ;  not  enough  to  say 
r.  Lindsey     ihey  rcslfh^  in  difTerenl  Slates.     In  ihn  rase  of  the  JJank  of 
al  ,  3  D.ii  us  the  United  Slates,  taxed  by  the  stale  ol  (n  orj:ia,  and  her  of- 
MVii-^^HK^'.  ficers,  defts.,  seized  niouics  for  the  lax  ;  the  pits,  declared,  or 
fl«td**  i>»9ee  "  petitioned  thus,  the  petition  of  the  President,  Directors,  anq 
Company  of  the  Bonk  of  the  United  States,  which  said  bank 
Da    m         ^stu^Ushed  under  an  act  of  Congress,  entitled  an  act,  and 
passed"  &cc.,  then  stated  tlie  trespass  &c.,end  averred  ;  ''a|id 
your  petitioners  aver,  that  they  arc  ritizen«  of  tlif  stale  of  Penn- 
sylvania, and  tiic  said  Peter  Devaux  and  Tliomas  Hobcrtsoii 
are  citizens  of  tiic  sijtc  of  (Jeor^ia       plea  in  abatement  to 
the  Juriidictioo  of  the  I'VilLtai  court,  for  this  corporation  could 
not  sue  in  it  fisc*  %  "judgment  of  the  Circuit  Co/an  reversed, 
plea  in  abatement  overruled,  and  tbe  cause  remanded  ;  powi 
or  to  sue  in  the  Federal  courts  is  derived  from  its  charters.'* 
1  wheaton's     4       November  1809,  several  persons  in  Alexandria  form- 
R  Ho,  Ander-  ed  a  manufacturing  company,  hut  were  not  incorporated  ;  tiieir 
p.  Long-  directors  were  appointed  annually,  and  had  power  to  appoint 
an  agent  &:c.,  and  February  13,  1810,  the  tlicn  directors  ap* 
pointed  Joim  Mac  Lcod  agent,  and  took  his  bond  to  them- 
selves, Longdeo  &c.,  and  Anderson  was  one  of  his  sureties 
in  tlie  bond,  conditioned  lor  Mac  Leod's  faithful  conduct,  and 
to  account  be. ;  the  condition  of  the  bond  was  broken  aft^ 
the  directors,  the  obligees  in  it  and  the  original  pits*  in  this  ao^ 
tion  on  it,  ceased  to  he  directors,  and  after  others  were  chosen 
in  their  room;  llie  objection  wns, that  the  bond continnpd  i  i  force 
only  while  Longdcn        obhgees  in  it,  continued  lo  be  direc- 
tors ;  but  judgment  for  them.  This,  the  court  said,  is  not  like 
the  sheriff's  case  cited  by  Anderson,  in  which  the  words  were, 
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so  iuxig  as  he  ahsAi  continue  in  offict: aud  wlikb  "  were  Ch.  76. 
wutnA  not  to  cxMvid  to  «  seeond  ttid  new  appointmant  f*  An»  11- 
for  Hi  the  court  added  Jus  bood  was  difierent,  die  oommia*  \^yx^ 
aioo  of  the  sheriff  of  Virginia  is  aBDual ;  of  course  bis  aure- 
fiet  ate  bound  for  one  year  only ;  it  is  true  the  directors  of 
this  oonij^any  fire  elected  anTHinfly  ;  hm  the  company  hns  not 
^id  the  agent  shaJl  be  for  one  year  only;  this  appointment  is 
during  pleasure  ;  the  sur^tie-s  do  not  become  sureties  in  con- 
sequence of  their  confidence  in  the  directors,  but  oi  tlieir 
confidence  in  the  agent,  whose  sureties  they  ire."  The  mar 
terial  point  recognised  in  the  abo?e  case,  is  this :  a  sheriff  in 
Virginia  was  appointed  for  one  year,  and  his  saredes  signed 
bis  bond  for  his  faithful  conduct  in  hb  office,  **  so  long  as  be 
shall  continue  in  offiro  ;"  he  was  re-appointrd  for  nnofher  yer\r 
but  it  was  decided,  that  said  sureties  were  held  only  for 
tlie  said  first  year  or  appointmeiU. 

^  32.  CorporatwuSf  their  caj^acities  ^c,  on  general  princi"  2  Cruise  3^ 
ple».  A  limitation  to  one  not  existing  is  void,  being  of  a  re*  ri!ist"264tZ 
mainder,  though  such  be  erected  during  the  life-estate,  for  it  piow.  102.' 
ja  jMlsiUia  resioie  ;  may  be  cestui  que  twe,  1  Cruise  439 ;  but 
cannot  be  seized  to  a  use,  id.  407, 433,  as  chancery  has  no 
process  against  it  to  enforce  the  execution  of  the  tnist,  and 
cannot  be  intended  to  be  seized  to  another's  use  ;  but  may  be 
trustee,  1  Cruise  488  ;  was  not  the  law  formerly,  1  Vesey 
453,  467.  One  aggregate  may  convey  by  deed,  but  not  by 
bargam  and  sale,  as  it  cannot  be  seiied  to  a  use,  4  Cruise 
175 1  1  Co.  137  }  nor  by  covenant  to  stand  seised,  as  it  can«> 
not  be  seised  10  a  use,  4  Cruise  167.  One  aggregate  can  take 
a  fee  without  words  of  limitation ;  but  in  a  grant  to  one  soJs,  '  l^st  9. 
lo  convey  a  fee,  there  must  be  the  word  successors. 

Art.  II.  Property  in  toll.  ^  1.  Toll  is  another  species  i  wn«.  109. 
of  special  properly,  and  is  usually  the  price  of  a  jirivilegey  or  — i  Mod.  106, 
a  sum  of  money  paid  by  one  man  to  aiioiiiur,  or  to  govern- 
nent,  or  to  a  corporation  for  some  privilege  he  enjoys ;  this 
toU  is  personal  property,  though  paid  for  the  use  or  enjo^-ment 
of  real  estate.  In  its  broedest  sense  it  formerly  included 
duties  on  goods,  exported  or  imported,  or  sold  within  the 
lealm. 

But  toll,  in  its  more  appropriate  sense,  is  money  paid  'or  x^fodis- 
passing  over  anotlier's  lands,  or  through  his  waters,  and  wliii  h  imining  for 
one  is  entitled  lo  receive  by  prescription,  statute,  or  grant.  All  ^ve^w'  hi- 
toll  is  reducible  to  one  simple  principle,  which  governs  in  eve-  d«x  71  to  sa, 
ry  grant,  whicb  is,  that  he  who  receives  it,  does  or  did  some-  *'j^J^*^^' 
thing,  as  an  equivalent  to  him  who  pays  it.    It  is  strictly  a        to\ ^ 
pUd  pro  quo ;  therefore  if  1  claim  toll  of  one  who  imports  f  ^nnt^  for, 
p;oods,  1  must  shew  I  repair  the  port  as  this  equivalent ;  for  i^j 
without  this  equivalent,  he  who  receives  toll  taxes  the  people. 
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'Ch.  76.   in«;t<^rTf1  of  takinf:  n  f;f/?W  pro  quo  of  a  reasonable  grant  of 
,1r(.  11.   aerci  iiicnt.  Ail  the  books  agree  that  if  all  persons,  in  a  given 
s.^r^'-^W  situation,  as  passing  my  bridge,  my  ferry,  my  tnrnpike-road, 
Sic.,  pay  me  a  loll,  it  must  have  begun  for  some  valuable  con- 
sideration to  them,  as  the  ground  of  their  grant  of  such  toU, 
or  of  the  legisUttuie^s  gi  anting  it,  snob  as  my  building  and  re* 
painng  tiia  bridge,  or  meking  and  repairing  the  road  for  themt 
or  fllj  erecting  or  keeping  the  ferry  for  their  comrenieiiee  $ 
and  mmtuiditjf  is  absolutely  essential  to  this  kind  of  pKipeity  ; 
the  only  question  is,  what  kind  of  consideration  must  appear 
to  juFTify  a  corporation  or  an  IndiviHrial.  demanrling  and  re- 
ceiving; loll.     The  grant  may  have  h«id  tiiis  rnnf^idrration  for 
its  support,  beyond  memory,  and  yet  from  length  of  time  may 
not  appear  ;  hence  if  toll  has  eitisted  time  out  of  mind,  it  is 
enough  that  such  a  consideration  may  now  be  reasonably  sup- 
posed to  have  entered  into  the  original  grant  of  the  toll ;  hot 
geoeraUy  this  consideratiQO  oontinues^  and  goes  hand  m  hind 
with  the  toU,  and  apparently  so.   It  is  dear  that  no  toll  ean 
be  prescribed  for  pattimg  <As  ocean,  and  cooaing  fe  the  shore^ 
becatise  the  ocean  is  free  to  all,  and  efoiy  one  has  a  right  to 
1  Mod.  48r—  pass  toll-froo  upon  it.     But  a  corporation  or  an  individual, 
l^one^UiZ   *"*'^'  '«^2;fi*iy  chiim  toll  of  those  who  pa*'-  n  fort,  or  a  sea-wall ; 
Com.D.  because  cither  may  be  for  tlieir  defence  or  benefit;  and  the 
claimant  might  have  been  at  expense  to  erect  either,  or  now 
be  at  expense  to  repair  and  preserve  either.    Oo  this  princi- 
ple aboot  die  year  1646,- it  was  deeided  m  the  Conmaa  of 
the  Unked  Cokmies  of  New  Enj^and,  after  a  venr  Uborioas 
Rpcord^  of    examination  and  discossion,  that  the  people  of  ConaeetieHl 
oSosSmT^    had  a  right  to  demand  and  receive  toll,  at  their  ibrt  at  the 
mouth  of  Connecticut  river,  of  the  people  of  MassachnseQa 
living  at  Springfield  and  other  places  nbove,  on  that  river, 
which  fort  the  people  of  Conpecticut  built  and  repaired  kt 
protecting  the  river. 
«  WiTs  *S9fL       ^  ^'  toll-thorous;h,  or  for  passing  on  a  highway  there 

Tniman  ».     have  been  various  opinions  j  though  its  right  has  never  been  de- 
Waif^«m  k  nied  for  passing  a  ferry  or  a  bridge,  or  in  a  high  street,  the 
Eap^M^  '    cQosideratkm  beiog  the  repairs  of  the  pavements ;  but  tto  it 
must  appear  that  the  party  claiming  the  toll,  repairs  the  saaM 
street  for  the  passing  in  which  it  is  demanded  ;  for  it  is  no 
good  reason  he  have  toU  m  this,  for  passing  in  any  other 
aaa.—  >  '^'^  expense  must  be  on  the  very  same  thing  on  which 

3  1^*92.       he  places  the  loll  or  burden  ;  tlits     n  softlcd  principlo,  and  if 

S£i^41.  once  departed  from,  ilierc  would  be  no  certam  or  reasonable 
connexion  between  the  toll  Ltnd  fhe  roncideration.  As  to 
toll-thorough,  it  canuot  be  claimed  wiihoui  any  consideration; 
the  cases  in  the  books  must  be  understood,  that  the  law  will 
DOt  piesomo  there  b  a  ooosidwatbD  for  this  loll-(ftorei^A  ; 
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m  that  people  can,  or  ori^iiitny  eoidd,  lie  bound  to  pay  thb  Ch.  75< 
tBl2<4ftorowrA  Ibr  traveUing  the  highway  or  public  roods ;  yet  J^,  11. 
the  kw  WW  pemut  nieh  e eonaklentiQo  tobe  pntred»  te  ju^ 

ti^  the  IdU  ;  for  if  a  river,  the  party  claimijig  may  be  bound  to 
cleanse  oroffigiDaUy  be  might  have  aold  a  way  over  bis  iamiy 
not  for  a  sum  certain,  but  Ibr  a  toll ;  he  may  originally  have  made 

a  turnpike-road  for  a  toll,  hut  from  length  of  time  it  cannot 
now  be  known  how  either  ihe  road  or  tJie  toll  came  into  ex- 
istence.   All  the  numerous  cases  as  to  this  species  of  toll, 
seem  to  amount  to  this :  il   one  claim  toU-tlioroush^  he  must 
prove  the  consideration  or  equivalent,  for  the  law  will  presume  gmitii  p. 
MfiluDg  m  fiiw  of  tbk  foit  of  loU)    it  ought  to  be  lor  some  siiepbsra/— 
muNmebie  cattse  wbieb  oa|^  to  be  sbewi^"  to  wk:  <«tbet  it  ^^^^^^l* 
ti  to  maintain  a  causeway,  or  111  lepoir  a  way  or  bridge,  or  mm1~ 
soebiike."    It  being  against  consnoii  right  to  tax  the  bi|^-  Moyu-r.M.— 
mff  time  or  prescription  alone  is  not  sufficient ;  (toll  on  een 
does  not  include  malt  or  flour,  but  by  mme  'Statute. ) 

^  3.  f'^arious  kinds  of  toll.  Toll  cannot  be  denunided  of  eCoin.  D. 
those  who  receive  no  benefit,  as  where  vessels  pass  up  a  river  and  a 
by  a  wharf,  -dud  liie  pits,  nianitain  it,  and  claim  toll ;  for  the 
cousideraliofi  of  maintaining  the  wharf  extends  only  to  those 
wbo  tise  ii,  end  not  to  tbpM  wbo  pees  by  it  only.  In  sneh 
eaee  tboee  wbo  peas  ree^ve  no  adftmage  from  tbe  tbiag  mi 
wUeb  be  who  receives  die  toll  lays  QOt  btts  mmiey. 

^  4.  And  if  a  fair  or  market  be  granted,  it  is  free  of  toll,  Jj^^g'^n^t 
unless  toll  be  granted,  for  it  is  not  in  its  nature  incident ;  but  221)^  22i..-> 
if  a  fair  or  market  be  granted,  toll  may  afterwards  be  jrmnted,  2E»p.  3«.— 
but  then  it  must  be  in  consideration  of  sonu-  benefit  accnuii^ 
nrom  it  to  tiiose  who  trade  there,  and  no  loii  shall  be  paid  lor  wbeelbouse.- 
any  thing  brought  to  either  before  it  is  sold,  uole&s  by  custom,  "^.^fv^ili' 
lime  out  of  mind,  and  on  sucii  sale  the  toll  is  to  be  paid  by  "  ' 
tbe  buyer,  and  any  oKcamive  toll  is  void  eitber  in  a  Air  or 
market  t  not  inoideat  to  a  frir.  %  Stia.  1171^  HoUoway  e. 

%  So  toU  may  be  doe  lot  kndiDg  goods  at  ports  or  |  b„^^,'^ 
msfnf  and  if  not  paid,  a  distrem  or  aetion  is  lawful ;  but  not  Trimiet's  ' 
.or  passins;  a  river  by  such  quay.  Toll  for  landing  goods  at  ©Mc—a  Egp. 
any  wharf  or  port  may  be  claimed  hy  ])rpcrription,  as  toll-  ^""rotto?"* 
traverse  may  ;  that  is,  solely  because  it  has  been  paid  time  SmiUi.— 
out  of  mind,  and  the  ownership  of  the  soil  is  sufiicient.  SLw, SI. 

^  6.  Toll-iraterse,    7'his  is  paid  for  passing  over  the  pri-  J[JJj^*f'* 
vate  soil  of  another,  and  may  he  demanded  wbwe  a  consider-  caM.r-^V 
atioD  ia  implied,  or  by  prescriplMO»   A  special  verdiet  slated,  lu.  se— 
dnf  tbe  towD  of  Noitiogbam,  a  oorperatioD,  was  a  couifj  tec.  | ^^oo"^^ 
tbat  tbe  manor  of  Nottingham  was,  lime  out  of  maA^  within  _a  ai. 
the  town  %  tfaat  tbe  river  Trent,  through  said  manor,  time  out 
of  iniady  waa  an  aacieot  mivi|»ble  nrer ;  and  that  the  plts.» 
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Ch.  7G.  the  mayor  and  burgesses  of  Nottiogbam,  anr!  a!l  their  predc- 
jirt.  I  1,  cessors,  time  out  of  mind,  received  tnll  of  riL;ht  ot  the  lur'-ter, 
Sw^^w'^^  a  foreigner,  of  every  boat,  barge,  or  other  ve^el,  indiiti  uith 
gouus,  navigated  on  said  river  throngh  said  maaor,  to  wit  r  2d. 
lor  every  ton  of  goods  iu  such  vessel ;  that  the  defu,  a  iui- 
eigaer,  iMtd  Us  fiawl  ind  four  torn  goods  ke.,  and  ^kmf 
dMNoM  8dL  kc.  PIm,  tbe  geneni  taM^  daw  pt—'iil ; 
and  the  jury  ibund  finrdMrt  thu  ihM  ip»  no  uMidswiiaw 
proved  to  them  for  the  payment  of  tin  tiid  tolL 

7.  Jii4|iiMiii  for  tiM  deft*,  fat  Ihej— ■Pfiptioi  as  kid  Mi 
found,  is  void  ;  for  this  river  is  an  aircicnt  navigable  river,  where 
consequently  nil  the  subjects  of  Eiiglaod  have  a  right  to  navi- 
gate, as  iiiiu  li  as  to  travel  on  the  public  highway;  **  and  as  toll 
is  demaiideii  for  nothing  else  but  navigjatins;  on  the  river 
Trent,  it  must  be  considered  us  luii-thorough  f  and  a  uiller- 
ence  has  alwayi  bean  taken  beuraeo  loiMerai^  and  teU- 
imerH^*  U  bis  beao  oimm  settled  by  Ifae  bm  aothoritiai^ 
**  that  tdMonmg^  eansrat  be  supported  vnihoiit  •  eoondefa- 
tioDv  bet  a  Ifltf-^reearet  anj,  becaoM  it  in  ilNlf  iiapliae  a  eon> 
sideratioR  f  but  ioU'-^korii^  is  agaioiC  eommon  and 
not  allowable  without  some  valuable  coosideration  shewn. 

8.  But  if  any  partienlar  por<^ons  receive  a  particular  ben- 
efit, as  going  over  a  bridge,  comin::  to  a  qunv,  whnrf,  port, 
&c.  this  may  alter  the  case>  but  ihea  liiis  must  be  parucularljr 
slicvvn, 

SBmr.  1402,  §  9.  In  this  case  the  pits,  claimed  a  prescriptive  right  to  a 
£^ton!^^  ^'  ^"7  ^  ^  cilled  mumtrage,  for  goods  expofled  km  the  port 
Jones  W-*  of  1  anMolby  add  the  coQrt  aidd  iSe  elaiai  ioqi^ 
1  Mo  1  ^|}oo  ;  and  jndgment  was  rendered  for  ibe  pit*  Dbis  W 
v/VVniu!^'  ^  ataitaipBit,  aid  the  toll  claimed  was  in  fee ;  and  on  deoiunar  ftm 
ST.nnw  1619.  cause  assigned  was,  tlie  pits,  did  not  allege  any  benefit  they  pcc<^ 
~^l^Mod*310  ^^•'"1^^?  were  bound  to  perfornn  to  the  public,  or  any  con- 
—Hob.  176.    sidcration  on  which  iheir  preleiuled  jiresci iplion  was  founded. 

The  only  question  was,  if  the  phs.  owzhi  to  aileie  \\\  ili;  ir 
declaration  a  consideration  for  the  toll  which  they  deiiiaiidcd. 
The  deft,  admitted,  that  if  it  had  appeared  iu  tlie  declaraiioo, 
tbat  tbe  pits,  owned  the  port,  it  haid  been  sefideat  $  ead  the 
eoigt  held,  "ifae  aaaking  a  part  a  itwif  a  eoiwidewciop."  '^il 
ia  a  self-erident  oooreoieaoe  to  the  oMnbaaM^"  it  umj  nefar 
want  repairs. 

1 D  &  E.  660,     <^  10,  Jo  this  case  die  pit.  claimed  tott  km  pas^ng  over  e 

i^VipklM^!"    highway,  and  proved  that  the  liberty  of  passing  over  the  «:otl, 
gill.— 6  Com.  and  takius^  the  toll  for  such  passage,  were  bntli  immemorial  ; 
—      and  that  die  soil  and  to!)  were  before  the  linic  of  iecal  incmo- 
ry  m  the  same  hands,  thouLHi  severed  since.   It  was  pi  esumed 
the  soil  was  origioaliy  grauied  lu  lite  public  m  cuu:>id(;rauua  of 
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the  toll,  and  the  coon  held,  fbat  such  original  grant  wur  i  Co.  76. 

mfficieot  consideration  to  support  the  claim  to  the  toll.  Jirt^  1 1« 

^11.  "  Toll-trarcrse,  or  for  going  through  a  man's  private  v«^*v-^^ 
land,  mav  be  prescribed  for  without  any  ron^iHcrrition,  and  2Wib.21KHo 
payment  tune  out  of  mind  is  sufficient,  and  will  support  tii^ 
prescripUuii.  Cowp.  47.— 

^  \2.  So  persons  may  be  quit  of  toll  by  prcscripliou,  as  liie  ^ 


fohaUtuili  oCatown  may  prescribe  to  pen  a  ferry,  toD  free ;  lo 
bj  our  statotea  some  are  toil  free  m  most  of  the  acts  of  the  ^^''reniw. 
legislttures  grantiog  toll;  hot  once  graated,  it  is  a  nfjhA  no 
legislature  cao  take  away,  though  the  right  maj  be  fbnsited 
with  a  forfeiture  of  {be  charter  or  grant. 

For  toff-traverse  a  consideration  must  be  laid,  and  where  Loffi463, 
laid  it  must  be  proved      bid,  even  in  cases  wfirrc  nni  in  ros- 
sary  to  lay  any.    B(  InL:  hrniiid  to  repair  is  a  good  considera- 
tion, without  alleging  actual  j  cpairs.  After  verdict  a  considera- 
tion will  bu  presumed,  either  ibe  same  thai  is  laid,  or  a  good 


Coni  aefer  broogfit  into  a  maricet,  yet  sold  bj  aaayls  in  it, 
pays  BO  toll ;  see  Market,  Ch.  46,  a.  9,  a.  6% 

%  13.  Rmedy  for  toll  at  cammim  law*  An  action  m  the  i  d  &  e. 
ease  In  etiiraipnt  Hes  for  toll,  and  nn  action  on  the  case  on  ^^^J**^ 

tort  lies  against  one  who  tr^kos  toil  when  it  is  not  due,  or  more  i^lk.)a,M8. 
than  is  due,  or  of  h'tin  who  is  exempt.  For  tolls,2  Wils.  96  ^  1 
D.  &  E.  616  ;  Waies  3. 

^  14.  So  tusumpsit  lay,  as  nbove  slated,  for  perpetual  port  8  Bmr.  l4oa. 
duties,  and  so  for  toll  in  a  fair  or  market.  Bte.  Atr. 

15,  So  an  action  of  lunm^tit  was  maintained  for  peiit 
twtom;  and  the  dedaration  stated,  that  the  deft,  being 
indebted  for  the  duties,  promised  to  pay  them,  and  in  one  eter  v.  Tri»> 
count  he  stated  a  prescriptive  right ;  and  that  Che  deft,  beii^  ^ 
liable  to  pay,  promised  to  pay.  There  was  a  general  de- 
TOurrer  tn  this  declaration,  and  held  good  as  to  the  special 
count,  but  the  court  (hd  douht  ns  to  the  other.  This  special 
cotint,  statins;  the  pit's,  prescriptive  n-lif,  was  properly  an 
action  on  the  case  ;  and  the  court  said  turtber,  this  case  of 
assumpsit  ^*  is  like  the  case  of  an  indebitatus  msumpsU  for 
money  had  and  received  to  the  phfs»  nse,  which  has  dten  beat 
lirought  m  order  to  tiy  a  right  to  an  oftoe,  in  which  the  ph.  on 
mm  assumpsit  pleaded,  most  at  the  trial  shew  his  Hight  to  the 
office."    .fuds^ment  for  the  pit. 

^16.  In  this  case  the  pit.  claimed  petit  castom  ;  in  twelve  l  D.  IcB. 
special  counts,  statins;  a  prescriptive  risht ;  and  the  five  last  S^^'^T 
counts  stated  ecnerally,  that  the  deft,  was  indebted  in  a  cer-  ;„  notes,  Se- 
tain  sum  for  toils  and  duties,  and  that  he  pronyised  to  pay.  ward ».  Ba; 
Deft,  detnuned  specially,  for  the  pit.  did  not  slate  what  tolls'"' 
oi  duues,  or  any  title  lu  toils  by  grant,  prescription,  or  owner* 

voxi.  m  $8 
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Ch.  76.  fbip  of  aoy  sort  &c.  he.  Judgment  for  the  pit.  AnH  Bnller 
^ifif  II,  J-  ''"it',  llie  practice  hnH  been  univers  illy  to  dcclaie  in  this 
^^■y^^  manner,  "  first,  by  a  special,  and  tiien  by  a  genc  i  al  count 

and  by  all  ihe  casti£  %  ^^geoerai  intUifiioUm  a*$um^U  wiU  lie 

for  tolls." 

Cowp  Ml,  ^17.  In  this  case  the  coart  decided,  lliat  a  spaeiil  •etaob 
^n^Jt^  on  the  tmB  m  the  proper  leipedy,  whee  goode  lUfe  irtiMlii- 
%t$f,vr  leqtly  sold  om  of  the  vmtku  lo  afoid  the  loll*  At  vhrn  wi 
Cpwper  took  e  ebamber  for  %  year  to  keep  com  in,  in  Hipo»t 
iiMl  OQ  Thursday,  a  VMurfcetxday  there,  he  called  on  the  Vtlti^ 
Blak^*  at  his  house  in  Ripon,  about  two  hundred  yards  from 
the  market-place  ;  they  went  to  the  chamber,  and  Cowper 
shewed  Bin  key  a  .^;uii[)lc  oT  wheat  taken  from  sixty  bushels 
there,  and  boJd  iinn  thirty-two  busliels,  vvliich  be  had  at  his 
house,  ten  miles  from  Ripon,  at  bs.  Ad.  a  bushel,  to  be  dt;iiv- 
ered  in  a  month  as  it  suited  Cowper,  to  whom  Blakey  gave  a 
lialf  penny  to  bind  the  harsw*  in  the  month,  Cowper,  on  a 
market-day,  wot  the  thirty-two  bnabeb  by  h»  eerrant  |o  be 
delivered  at  the  pit'e.  mitt  |  he  weot  through  the  merkei-phce 
ID  Ripon,  aod  a  common  street,  eod  with  the  corn  to  that  miD, 
where  one  of  the  defts.  demanded  toll  for  Ripon,  which 
Blakey  refused,  ihoy  attempted  forcibly  to  take  the  toll,  and 
the  pit.  brought  trespass  and  Imd  judgment.  There  were 
peverai  picas  stating  a  prcsc  i  ijuire  right  in  the  borough  of 
Ripoo  to  loll ;  but  the  court  held,  ihcrc  was  not  any  title  to 
toU  00  this  wheat  \  and  the  court  further  said,  the  pit.  had  suf- 
lieieDt  poeieanoo  of  the  eoni  to  support  trespass,  toil  the  ootn 
maa  not  brought  witbia  the  marfcec  for  mie  on  the  day  of  the 
IreqMm  eomplaioed  of,  for  tlie  sale  was  when  the  sample  was 
•hewn  aid  the  eameit  paid  (  and  also,  **  if  tbiimode  of  sale  be 
a  fraud  upon  toll,  the  remedy  of  the  oorpoiatioii  ie  by  a  ip^ 
eial  action  on  the  case." 

Lord  Mansfield  stated  a  case  in  which  certain  persons  de- 
frauded tiie  city  of  London  of  toll,  and  the  remedy  was  a 
Special  action  on  liu;  case  on  tort. 
Cowp.  108,       ^18.  This  w&s  an  action  on  the  case  claiming  toll,  and  the 
111  KiDfte  deelamtion  ttated  a  epeeial  pretcripttve  title,  and  that  the  deft. 
hUm!'..!'  P V>       proouaed  to  pay.   The  eoipofaiioD  of 

iSip.m.  i^ingston  upon  UaU  ekimcd  toll,  time  oot  of  mbd,  and  prov- 
ed their  charter  wai  37  fi«  HI,  and  so  a  eeatiny  within  the 
time  of  legal  memory  (time  of  R.  L ;)  but  also  proved  by 
their  books  this  loll  had  been  paid  three  hundred  and  fifty 
years,  and  that  the  grant  of  the  port  was  "  portum  dutJum 
voeat.  Sui^era  tck,  jam  Hull ;"  implying  by  the  word  dudum, 
there  might  have  been  a  port  before  their  grant  of  6  Rich.  II. 
Vnder  these  circumstances  ti)e  court  presumed  a  gram  of  this 
toll  beiwetD  ia6»  end  1441,  wbiB  die  tell  be|^.  Tbe  de» 
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clar-cUion  not  only  stated  the  pit's,  title  to  the  toli,  but  alao^  thai  Ch.  76. 
the  deft,  imported  the  goods  into  their  port.  11. 

^  19.  It  is  a  nife,  thnt  in  )>rescribing  for  toll  it  must  be  for  s^v^,/ 
a  aum  certain  and  deliued.    iint  a  prescription  to  have  threei  '  '"J*-.*'* 
Mfetb  of  bukf  Mt  of  mry  ctrgo  of  barley  brought  to  the  ^.^Re^!!*' 
fOAj  cC  FtmtoMf  WIS  hM  to  be  ptoiit  dkougli  t£i  eargoet  s  bim.  isml 

be  IMMB  Of  feflii  ibr  the  wM  mi^  Is  a  mefonNlto  — ^ 
1tov(\       stifficiemly  certain;  Cb*  T9y  a.  3« 

^  20.  Moseley  brought  an  actioii  OB  the  ease,  stnting,  that  4  d.  b  E. 
March  1,  1790,  long  before,  he  was,  and  still  is  bvrfully  pos-  I04, 108, 
sc«;sf>d  of  a  market,  holden  to  Manrho  trr  rvery  Saturdnv,  J^jJJJ^ 
except  &c.  for  buyin?  and  «el!mg  flour  and  oatmeal  and  other 
goods  usually  sold  in  markets,  and  had  a  right  to  a  reasonable 
loll  of  all  ^our  and  oairtttal  sold,  or  exposed  to  be  sold 
in  said  lown  on  any  such  markst  days,  &c.  that  the  deft. 
April  3,  1790,  on  daliirday,  and  on  oiber  Satnrdajs,  fQf«* 
lionsly  sold  divors  quaolifiea  of  floor  Ite.,  and  exposed  othot 
foanlitiflslD  sale  in  a  clandestine  mrianer,  wbereby  the  pit* 
was  fvorented  taking  his  toil.    JfiKlgmeot  was  for  the  deft.,  oii 
the  ground  that  the  pit*  «fid  noc  ^fo  bis  case  88  be  bad  laid 

k  in  his  declaration. 

\ .  In  this  action  the  court  held,  that  wiien  toll  was  taken  10  K««t4'yc 
by  sample  for  forty  years,  it  was  evidence  of  a  prescriptive  ***Mf,  SmIA» 
right  to  take  such  ;  though  some  of  the  witnesses  recollected 
when  within  about  forty  years  it  was  first  taken  in  that  fiMm. 

^  33.  Mortgaging  tw.  Tbe  1 1  Geo.  III.  appointed  tbo  s  D  &  E. 
Ms.  trostees,  for  repairing  and  widenmg  tbe  road  from  A  to  p^^jt^'v. 

and  other  purposes  therein  menciooed ;  empowered  them  to  cilbtft 
eroGf  tnmpikes  and  toll-houses ;  and  vested  in  tbem  the  rigbt 
and  property  thereof,  and  materials  of  the  same ;  empowered 
them  to  lease  said  toll*^,  nnd  to  borrow  money  and  to  mort- 
t^isit'  the  said  respective  tolk  :  but  nil  I  ho  lenders  should  be 
on  an  equal  footini:,  anti  no  priority  amoiis;  them,  and  this  to 
he  deemed  a  public  act.  The  tnistees  borrowed  of  the  pits, 
certain  sums,  and  mortgaged  to  them  the  tolls,  and  also  the  x 
loll-bonseB  and  toll-gates,  and  ejeetmenC  was  bnmh*  lo  re* 
eofsr  possssiieo  of  Uio  toll-hoosee  and  lolkgales. 

Tbe  ooiwt  bold,  tbat  the  trustees  bad  no  power  to  mort- 
gage the  toll-faonses  and  toU-gstas,  and  that  by  tbeir  nioft* 
gage  deed  they  were  not  estopped  to  say,  the  act  gave  theiii 
no  mich  power ;  thnt  tbpy  Imd  only  power  to  mortgage  the 
tolls,  and  that  in  them  ihr  to]|-i:^atf  ^  are  not  even  virtu- 
ally included,  nor  the  toll-houses ;  tint  no  ejectment  lay 
10  get  po-session  of  the  tolls,  and  thai  the  court  is  bound 
to  take  notice,  that  trustees  under  a  public  act  have  only 
sodi  powers ;  so  tbe  deed  eaonol  opetate  against  this  piMo 
mnia,  flne  tbe  otigtb  of  Cmslaes,  ioMnnairs  Listelati  Lib. 
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Ch.  76.    2,  tit.  23 ;  also  the  origin  of  the  trials  of  trust  causes  by  liiP 
Art.  11.   oaths  of  the  parties  c  ncerned,  L.  2,  t.  23,  s.  12. 
v^^v^  T§U  in  ik»  UnM  Slain,  ii  tbb  country  is  yoimg, 

toll  by  prescriptioo  scarcely  cansts  here»  except  in  refund 
aooieiit  ferries»  considered  i«  a  ANrmer  €hs|iler»  end  soma 
few  ancient  feirs  ind  markets  in  some  of  tbe  SleleS)  thoug|b 
none  in  this*  Very  lew,  if  any  ports,  harbours,  or  roads,  have 
ever  been  made  or  maintained  by  toll  in  this  country.  Canals 
were  hardly  heard  of  herf  till  of  late  years,  and  such  as  have 
been  made  since  1785,  inui  receive  a  loll,  universally  have  it 
in  virtue  of  buiuc  sLaiLiic,  passed  by  some  Slate  lepslature, 
erecting  llie  proprietors  into  a  corporation,  and  granting  them 
1  toll. 

(^24*  Pterious  to  1785,  especially  b  MeiHcbnsetts,  eU 
or  near  all  tiie  roads  and  bridges  were  made,  erected^  and 
fepaired  by  coanties  or  towns,  by  pubfic  taxes  or  labour,  and 
not  by  a  toll ;  and  since  1785,  the  many  bridges  and  turnpike 
roads,  which  have  been  made,  erected,  and  repaired  in  the 
country,  have  been  all  like  the  canals,  on  statutes  passed  by 
the  Stale  lei;islatures,  and  erecting  the  proprietor?;  into  cor- 
poraiiuiis,  p;ranting  them  certain  specified  tolls,  and  subjecting 
tiiem  to  keep  them  in  repair.  As  to  the  kind  of  estates  there 
is  m  these  canals,  bridges,  and  turnpikes,  in  tbe  seteral  ootpo- 
tatioos,  and  in  the  individual  members,  tliey  have  been  alrecr 
dy  noticed  as  far  as  they  can  be  within  tbe  fioiits  of  tbe  present 
plan,  as  well  as  their  liability  to  keep  tbera  in  repair. 

^  25.  The  right  to  receive  toU,  in  each  case  depends 
wholly    on  the  act    of  inmrporation,  for  what  carriajre  or 
foot  passengers,  or  beasts,  with  the  exemptions,  as  well  as  the 
quantity  of  the  toll.    None  can  demand  toll  but  the  corpora- 
tion or  their  loli-gathercr  ;  and  if  not  paid  when  due,  a.ssvwpsii 
lies  generally,  or  more  properly  an  action  oo  llie  case,  stating 
the  pb*s.  titte  to  toil,  the  deft*s.  liabtlhy  to  pay  it,  and  being 
liable,  hh  p.*omise  to  pay.   And  if  any  one  liable  to  pay  toll 
evades  it,  an  action  on  the  case  oo  torts  is  the  proper  action* 
and  sometimes  debt  lies,  as  the  act  of  incorporation  often  fixen 
the  penalty  that  is  forfeited  by  erading  tbe  toU,  and  gives 
this  action  of  debt.    These  actions  for  a  tortious  .ind  frandu- 
ient  evasion  ol  the  toll  are  much  the  most  common.    In  eacli 
case  the  corporation  must  sue  by  its  corporate  name  ;  and 
what  is  a  fraudulent  and  tortious  evasion  of  the  toll,  must  in 
every  case  depend  on  the  intentions  of  tbe  person  evading,  the 
apanner  of  his  turning  ont,  bis  mode  of  forcing  tbrouj^  tha 
fjttKf  the  situation  ol  roads  and  other  cireuinstances.  As  each 
act  of  incorporation,  in  all  these  eases  b  a  private  act,  it 
most  be  pleaded,  where  there  is  no  special  statute  proTisaoa  to 
tbe  eoptiafy*  In  CTery  dedetation  and  plea,  ibe  party  mum 
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state  the  act,  or  so  much  of  it  that  the  court  may  see  the  Ch.  76.  . 
statute  law  on  which  it  is  founded.  *^rt,  11* 

^  2C.  3W/  u  ratable  proptrtfj^  tind  by  our  laws  is  gener-  ^^Y^^ 
ally  eabfaced  io  dividends,  the  individual  members  of  the 
cemmkm  raetirey  and  is  taxed  as  their  penonal  property 
and  wbere  lliejr  live.  Id  £niglaiid»  ^'^^  quettaooa  have  ariieii 
on  this  subject,  for  whieh  see  8  D.  k  £.  340,  and  tbe  vaxioiia 
authorities  there  cited. 

Massachusetts  act  subjecting  toll  to  be  tak»D  in  ezeeatioDf 
see  Officer-^  and  Offices,  Executions. 

^27.  Pleadings  and  evidenrr  ^  r.  as  io  toll.  It  h  clear,  I*^««<l»np  in  ' 
•hat  he  who  tnkes  or  demands  toil  of  anotlier,  inu.si  in  his  GeneiiftlL 
decliii  aiiou,  plea,  or  evidence,  shew  a  right  by  law  to  demand  ciplet. 
and  take  it.  It  is  a  kind  of  tax  that  can  never  he  ioforced  but 
by  some  law  antiioriiiQg  it.  If  it  be  by  partieiilar  atatmea,  aa 
moat,  if  not  an  oitr  tolb  ate  in  tbe  United  Statea,  tbe  statme 
anlboriting  the  party  to  take  the  toll,  whether  at  lua  mill  for 
fpndlng^  at  bia  fair  or  market,  his  port  or  harboor,  or  paaa* 
mg  his  bridge,  canal,  turnpike  road,  or  fiTer,  or  stream,  must 
he  hrvvn  in  pleadins;  or  evidence,  as  the  case  may  be  ;  often 
there  are  several  statutes  essential  to  support  the  same  toll. 
In  pleading  or  evidence  it  is  not  usual,  or  often  nerfs^arv  to 
shew  them,  or  il»e  one,  if  but  one,  at  length,  but  only  tiie  part 
or  parts  which  authorize  tlie  taking  of  the  toll ;  and  whether  this 
la  OQiie  in  the  plt*a.  declaration,  deaaandbg  the  toll  or  daaaages, 
or  a  panahy  for  evading  it,  or  b  the  deft*8.  plea,  defending  the 
receipt  of  it  when  sued  to  compel  him  to  pay  it  back,  ia  not 
mateiiai ;  as  the  party  claiming  the  toll  must  in  either  case 
shew  the  same  law.  When  toll  is  demanded  by  a  corporation, 
commonly  the  treasurer  of  h  is  empowered  to  sue  for  it,  or  for 
the  pniaity.  If  the  toll-gatherer  take  toll  where  not  duo,  or  too 
mucli,  and  pay  it  over  usuuliy  the  corporation  must  be  sued. 
In  deinaiidnii;  or  justilyiti^  liie  receipt  of  toll,  it  is  usual  to 
state  iu  a  plea  of  trespass  on  the  case,  or  in  a  defence,  that  the 
corporation  had,  before  aoeh  a  day,  (day  of  demand  or  re- 
ceipt) pursuant  to  the  act  of  their  incorporation  and  poweca 
ihereby  granted,  duly  caased  to  be  laid  out,  and  bad  made  a 

turnpike  road  from   to   ,  of  the  width  and  in  Principl«i«f 

the  form  tbe  act  required  ;  and  had  erected  thereon  a  turnpike  the  Dedans 

2;atc  nt  ,  and  at  the  same  gate  where  the  toll  c;ranted 

by  the  same  act  was  to  be  received  of  the  travellers  and  pas-  ^j^^  f^^^  ^ 
sengers  passing  there,  and  Uahle  to  pay  toll,  had  erected  a  pleading  wo- 
sign-board,  (when  iho  law  requires  one)  constantly  kept  ex- 
posed  to  open  view,  with  the  rates  of  toll  on  all  tollable  arti-  i^^^ 
des  at  said  gate,  fairly  and  legibly  written  tbereoo  in  large  and 
eapitnliettara$  and  had  duly  appointed  a  toD-gatherer  to  attend 
at  aaid  gala,  to  demand  and  receive  of  them  the  toll  estaUisb- 
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Ch.  76*  ed  hj  the  said  act,  aud  oo   '  ■'■    the  ratd  being  ni«d« 
Art*  1 1  •  anil  ^te  erected,  the  sigii*boud  being  so  placed,  expoaed* 
Uo*  and  ibe  tott-gatfaerer  ao  appoialedi  airani,  and  dJj 

mTrke't  ba«  ^^'^'^  ^  ^  corporatioo  to  cjeaaaiid  and  receive  of  sooh 
for  "ton,  caM  travellers  and  passengera  ao  piMiig  the  gat««  md  liable  to  pay 

for  disturbing  the  toll  granted  by  the  act,  and  attending  tlicre  for  that  pur- 
LUb'^'hSat*  pose,  and  the  toll  so  granted  to  the  corporation  hy  the  act, 
611         '    for  each  chnise  rfrn-vn  by  one  horse,  which  should  pass  the 

gate  being  cents  ;  and  the  deft,  well  knowing  the  same  on 

said  at  with  a  chaise  drawn  by  one  horse,  in 

which  chaise  he  rode,  with  intent  to  defraud  the  corporatioa 
•f  the  toU  they  by  law  were  authorised  and  entitled  todeBMUMl 
lod  recehre  of  hioiy  for  poanog  the  gate  on  tbe  tompilM  noad 
with  faia  borae  and  cfaaioa,  did  fefdldx  poai  the  gate  on  fb6 
road,  without  first  haring  paid  anf  toO  at  the  s  imegMi 
whereby  he  hath  forfeit^  a  fine  not  exceeding  b — — ,  nor 
less  than  $  (as  the  case  may  be)  to  the  use  of  t!ie  cor- 
poration, and  an  action  hnth  nccrued  to  the  pit.,  who  ih(  n  was, 
and  ever  since  continued  to  be,  treasurer  of  the  corporation,  to 
recover  the  same  tine  of  the  deft,  to  the  use  of  the  corpora* 
tion  ;  yet  &u:. 

^2d.  This  form  of  dechyration  contahg  the  ewnntial  grotida 
mi  itatiite  law,  on  wliich  to  demand  or  Jaaiify  tolt,  whotlMr 
demanded  or  defended  hj  the  party  dumiog  a  right  to  iL 
Tbe  name  principles^  in  substance,  apply  to  a  caoal  or  bridge, 
port  or  river,  fahr  or  market,  lie.  when  the  party  is  authorized 
by  statute  law  to  make  or  erect  either,  or  to  f^o  other  net??  as 
a  consideration  for  the  tnll.  Fn  cither  case  he  mnsf  state  his 
right,  the  Inw,  his  having  done  the  act  essential  to  be  done  to 
entitle  him  lo  the  toll,  and  tbe  evasion,  whether  by  forcine  the 
gate,  turning  out,  or  otherwise  toitionsly  or  liauduleutiy  evad- 
ing the  toll ;  and  the  erideoce  essential  in  each  caee  ia,  tiiat 
wbleli  proves  tbe  faets  tfana  atated.  The  plea  of  Mm  wbn 
tfadeethe  mil  ia,  when  aued,  not  guilty,  generally ;  if  iNeed  (0 
pay  tho  toll  when  not  due,  and  he  sues  for  aioaey  had  and 
receired,  or  in  other  form  of  aciioo,  the  same  question  of 
riecht  win  be  the  question  to  be  tried.  If  the  party  of  whom 
the  toll  is  demanded  hf  exempted  hv  n  speriiil  clause  in  the 
law,  as  is  often  the  cai^e,  nuisl  he  specially  plead  this.**  It  has 
not  been  our  practice  to  do  it.  Also  manv  actions  even  for 
penalties  have  been  brought  in  one  cwmty  lor  evading  the  toll 
n  another,  when  broughf  by  tbe  party  aggrieved.  See  12  Mod. 
81 ;  1  Salk.  979;  Cri.  El.  04ft,  736 ;  Cowper  382 ;  Maai. 
Acta,  Oct.  30, 1784,  and  Jmie  1»,  1786^  WiBea  694. 

^  29.  When  the  tdl  la  elaimed  in  virtnn  of  some  prescrip- 
tifo  right,  the  party^s  title  to  it  also  must  be  stated,  either  wha* 
ptL  or  deft«,  in  a  deelnratei  or  plea  |  einaiiy  eiihnr  m  plead* 
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iag  or  evidence,  and  generally  in  pleading.  For  though  it  ]s  Ch.  76. 
said  in  several  i>oukb,  and  so  are  aome  tbrins  oi  declarauons,  ^rt.  11, 
that  a  general  iad^biiatut  tutumptii  may  be  brought  to  recov-  ^^"vXi^ 
«r  tpUt  H  ii  veiy  doubtlbl  if  this  form  m  legal,  eenainly  not  in 
tny  caw  but  where  the  bare  toU  »  demanded,  certainly  not  ki 
a  case  in  which  a  penalty  is  demanded  for  evading  the  toll,  or 
in  which  ease  is  brought  for  such  evasion ;  and  an  action  for 
the  bare  toll  is  scarcely  ever  brouclu  in  our  practice.  But  it 
is  very  quesiionable  if  a  general  indebitatus  assumpsit,  (to  as 
unreasoaable  lengths  as  this  form  of  action  has  been  carried,) 
will  do ;  and  in  Uie  Mayor  of  Exeter  t>.  Trimlet,  where  it  was 
aaid  oammfA  would  do,  and  other  eases  above  stated,  it  ap- 
''peais  there  was  a  count  specially  stating  the  party's  title  to 
the  toll.  And  on  a  general  indebiiaHu  ninisi|Mt<,  how  can  it 
appear  in  a  future  actjon  tlie  right  has  ever  been  tried,  or  the 
toll  recovered,  and  how  can  the  deft,  know  before  the  trial 
what  he  has  to  answer  to,  and  of  course  how  can  he  come 
prepared  for  his  defence,  at  least,  miles--,  as  is  now  often  prop- 
erly done  in  ibe  EogUsb  courts,  a  bnui  aiaic  oi  lacib  be  sea- 
sonably iomished  to  the  deft  f 

J I  do.  On  a  view  of  all  the  cases  in  the  books  respectii^ 
,  it  is  very  clear  that  it  is  not  enough  for  him  who  claims  it 
to  state,  in  his  declaration  or  plea,  that  it  has  been  taken  time 
out  of  mind,  it  being  in  the  nature  of  a  tax  by  one  man  on 
anoUier,  and  so  against  the  general  pnnciples  of  the  common 
law;  but  he  who  claims  must  shew  a  consideration  allowed 
ioi  it  in  his  plea,  or  evidence.  ii  a  toil  uaverse,  or  over  hjs 
land,  or  some  privilege  enjoyed  in  it  by  bim  who  pays  it,  this 
ftet  of  a  passage  over  the  claimant's  land,  or  of  a  privilege  in 
it,  must  appear  and  be  shewn  in  the  trial ;  this  fact  being 
shewn,  the  court  may  go,  and  has  gone,  so  fiur  as  lo  direct  the 
jury,  to  presume  this  easement  in  his  land,  or  over  it,  was  orig- 
inally the  consideration  or  ground  of  the  toll. 

^  31.  And  if  the  party  claim  a  toU-thorouffh,  as  for  passing 
on  a  public  highway  or  navigable  waters,  u  is  uever  sufficient 
merefjr  to  shew  it  has  been  received  time  immemorial,  but  also 
a  good  consideratioo  must  be  shewn  on  which  the  toll  is  found- 
ed, as  that  the  party  who  claims  it,  or  some  one  under  whom 
be  holds,  owned  the  land  or  stream  on  which  the  way  is,  or 
cleanse'5  the  river,  or  repairs  or  defends  the  port  &e.,  for  the 
use  of  which  the  toll  is  demanded  ;  and  the  consideration,  as 
repairs  fee,  must  appear  to  have  been  bestowed  on  the  very 
thing,  ibr  the  use  of  which  the  toil  is  demanded. 

^  33.  Twmjnke-iQll^  Case  against  a  turnpike  corporation,  a  lokm.  it 
for  the  value  of  a  horse  killed  by  the  faU  of  a  bridge  on  the  j^' j*, 
load.    Held,  the  defts.  were  bound  to  bestow  ordinary  care 
«pd  diligem  in  tba  oonsttructiQB  of  their  bridges,  and  keep- 
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Ch.  77.  ing  them  id  repair ;  but  not  liable  for  accidents,  wbich  do  not 

Art.  1,  arise  from  their  neglect,  or  want  of  ordinary  care  and  skill. 
V^^-v-^^  Words,  "  i^oiiis;  to  and  from  mills,"  include  saw-mills  as  well  as 

7  Joboi.  R.  grist-mills,  7  Johns.  R.  179.  Case  lies  against  a  toll-galher- 
•'ftSa  "^"^^  er,  who  has  received  the  excess  of  toll,  if  notified  not  to  pay 

.  mpL,         ^^^^  ^         actually  paid  over,  if  he  had  sufficient  notice  of 
the  plt^s.  daiiD  \  and  in  this  aetion  against  him  the  fig|it  of  the 
corporation  to  take  toll  may  be  tried,  where  notice  has  been 
given  to  him  not  to  pay  over, 
f  Johns  R.       %  33.  The  toll  statute  enacted  that  the  inhabitants  of  A  go- 
188,  Heaney  ing  to  market  with  the  produce  of  their  farms,  returning  from 
•.Boyd.       market,  should  pay  half-loll  only.     Held,  this  was  personal, 
and  is  waived,  if  the  person  carries  to,  or  brings  back  from, 
market  the  goods  of  others,  though  he  carries  the  produce  of 
his  own  farm  to  market,  yet  if  on  bis  return  his  waggon  is 
loaded,  in  part,  with  his  own  goods,  and  in  part  with  the  goods 
of  otliers,  1i  must  pay  full  toll  for  the  return  load  ;  8  Johns. 
R.  150.    There  can  be  no  apportionment  of  the  toll,  and  his 
exemption  from  paying;  it  is  not  complete  and  entire,  as  it 

8  Johns.  It  must  be,  when  he  carries  but  in  part  the  goods  of  others, 
ifiOfCbestDey  as  to  which  there  is  no  exemption  when  one  is  exempted  going 
*      "*      to  mill  out  of  his  town. 

2  Joiinii.  R.  $  ^*  To  delay  a  person  who  is  exempted  from  paying 
410,  conklio  toll  oo  E  tumpilce  road,  is  the  same  as  delaying  him  on  any 
v.£lUo|;.      common  public  highway,  and  illegal,  as  to  him  the  tumpite  is 

free,  but  no  penalty.  When  a  statute  inflicts  a  penalty  on  a 
toll-gatherer  for  unreasonably  delayine;  a  traveller,  it  beom':  to 
imply  he  may  be  delayed  a  reasonable  lime i  and  until  the 
loll  be  paid,  so  taking  more  toll  dkc. 


CHAPTER  LXXVU* 


CASE  ON  TORTS.  TB0VS3L 


See  Uena  ^^^^^  prittcipkt.   ^  1.  Case  in  irotw  is  an  so- 

seveml  cases,  tion  founded  on  property,  general  or  special,  and  is  an  action 
aPhU.Evid.  at  common  law.  The  mere  possession  of.  goods  supports  it 

j!hZR.362,  against  a  ^xTongdoer. 

sbeiden  v.        Many  ot  the  grounds  of  trover  have  already  been  consid- 
^^^^         their  proper  beads,  in  examining  the  matters  relat- 
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iog  Id  whitfa  ctses  of  trorer  were  often  ineloded.    It  w31  Cb*.  77. 
nol  ibereibre  in  tbb  chapter  be  necessary  to  treat  of  this  aotioo  «AH.  S. 
and  its  principles  very  largely^  or  the  Uwson  which  grounded. 

^>  2.  This  action  of  trover  and  conversion^  is  nn  action  of 
trespass  on  the  case,  and  lies  "  against  any  man  wiio  has  in  his  3  j.,  ^  ^ 
possession,  by  any  means  whatever,  the  personal  goods  of  an-  16*.— 2  lisp, 
otliuf ,  and  sells  them,  or  uses  ihera,  without  the  consent  of  the 
owner,  or  refuses  to  deliver  them  when  demanded."  The  /ro-  1  com.  d. 
fwr  is  mere  matter  of  form ;  the  plL  need  only  prove  his     tu  309.-. 
property  in  the  goods,  that  the  deft  has  them  in  possession,  2^'^ 
and  has  converted  them.    In  this  action  the  pit.  recovers  dam-  1  Burr .'20  to 
ages  for  the  goods  according  to  their  value  ;  but  the  goods  j^i^^JJ* 
them  sclvf^s  cnn  be  recovered  only  in  replevin  or  detinue,  but  ^  Brouehton. 
tlie  pit.  recovers  no  damages  for  the  taking,  5  Bac.  254  ;  and  — i  Satk.290. 
in  this  action  the  pit.  m;iy  waive  the  trespass,  and  rely  on  the  g^^^^io. 
deft's.  illegal  possession  only.  And  when  the  pit.  recovers  dam-  m«r.— lii 
agto  in  tnw  ibr  the  value  of  the  goods,  the  property  of  them  i^^'t  607.— 
vests  in  the  deft.   The  gUi  of  this  action  is  the  wrongful  de-  4g^^ll2Zl^ 
tainer  of  the  pit's,  goods ;  and  the  conversionf  which  may  be  EUut 
laid  in  Eni;land  and  proved  in  Ireland,  is  always  material.  If  I 
agree  to  sell  my  goods  to  A,  and  take  his  no^e,  he  may  have  12  East  <\ii. 
Irot'cr  for  ihem.    Lofft  235.  4Taiiji.  644. 

AuT.  2.  fVhat  property  in  the  pit.  mauUains  trover.  Prop- 
trty  or  possession  in  the  pit.,  and  the  eonverston^  are  the  two 
material  points  in  the  action.  So  are  the  authorities,  though 
it  is  said,  1  Caines'  R.  14,  that  property  and  possession  must 
he  shown. 

^  i.  The  kind  of  property  and  possession  the  pit.  must 
have,  will  best  appear  in  the  follou  ing  cases,  in  addition  to  the 
many  already  stated,  under  the  heads  oJ  Bailment,  Bankrupt- 
cy, Carriers,  Executors,  Consignment,  Frauds,  Lien,  Market 
overt,  Property,  &cc.  It  is  a  general  principle,  that  he  who  has  5  Bac.  Ahr. 
a  general  property  in  goods,  and  also  he  who  has  a  special  SAO.— BaL  If. 
property  in  them,  may  have  trover  for  them.    So  he  wbp  only    ^  ^,34. 
has  possession  may  have  trover  ai^ainst  a  stranger  ;  so  he  who 
has  paid  earnest  &ic.  Lofft  219  ;  11  Johns.  R.  529.  sSit's'^ctl' 
2.  ff  A  have  p^oods  at  York,  and  gives  them  to  B,  who  is  i"?vlhia,'iil''' 
then  in  London  ;  utul  before  B  gets  possession  a  stranger  con-  notes.— 6 
verts  them,  li  may  have  trover;  for  by  the  gift  B  acquired  a  ^ijyf^**]^' 
general  property  in  the  goods.     But  it  had  been  otherwise  if  33—2  p'\^\\' 
A,  the  givvir,  had  been  an  infant;  for  then  no  property  had  ^vid. 
passed.    So  property,  without  possession,  supports  fr^over,  ^."^'oay  1"^" 
liord  Ccillen's  case  ;  but  7  D.  &      post.   So  on  this  gift  272,  *.»s..2 
of  A,  the  pit.  might  have  liad  irtspuu^  though  never  in  actual 

posSCSsion.  Hudson.*' 
^  3.  In  this  case  ii  was  lieUi,  that  the  sherifF  may  maintain  sSaund.  47 

an  action  ot*  trespass  or  of  trover  against  any  person  who  takes  ^^^^j^'^^'^ 
VOL.  iii.  24  Snow. 
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Ch.  77.  away  goods  which  he  has  MEaed  on  exacution.  The  goodi 
Artm  4.   ware  aeiaed  on  fitri  facias^  and  before  sold  tha  daft,  took  aad 

cnrried  them  nway.  And  in  Williams*  notes  on  this  case,  in 
thirteen  j);ic:es,  many  of  the  best  cases  in  matters  of  trover 
are  ritod.  For  the  officer  has  a  spcriHl  propertv  in  them,  and 
'  is  answerable  to  the  pit.  for  Uie  value  ol  ihem,  see  Cieirk  v, 
Withera,  Ch.  75,  a.  3,  s.  13. 

0  c    J  ^-r  u     VI  deliver  goods  to  a  carrier,  or  other  bailee,  so  part  with 

2  Saund.47  b.,  . 

—1  CainM'  the  ■cttial  possession,  I  iD«jr  have  trover  agamit  a  stranger,  for 
R.  14.  Hud-  I  have  possession  in  law  as  to  him.  A  right  to  a  certain  undivi* 
ion/'  *^"***         1^^*^'      ^  cartro,  is  not  such  an  interest  as  will  enable  the 

purchaser  of  it  to  maintain  trover^  unless  the  assignee  of  the 

cargo  has  ossented  to  tfie  sek'Ltioii. 
Art.  3.  Goods  lurtiousli^  taken. 
6  BaiTf  j46d7  §  !•  If  a  cusiom-house  officer  unlawfully  seize  the  pit's. 
Tioki«r  '  goods,  trowr  lies.  So  if  A  take  my  goods  by  force,  1  may 
wib  m-2  trespass  or  ircwri  Cro.  El.  89 ;  6  Bac.  Abr.  264 ;  Cro. 
w!k!  23.— 13  ^"^^  )  ^')>s  pou>i  decided  on  error  brought ;  tro^tr  be- 
Joha*. B.4B4.  cause  I  have  the  property,  and  trespass  because  he  forcibly 

invades  my  possesiiion  and  takes  away  my  goods,  15  Johns. 

R.  186. 

6D.kE.298,  ^2.  So  if  A  wrongfully  distrain  B's  goods,  and  B  pay 
IfanrimH'—  ^  redeem  them,  he  may  have  trover;  here  the  deft., 

wben  'gooiU  legally  assignee,  November  8,  1794,  caused  onto  W  to  en- 
are  seized  by  ter  the  plt's.  housc,  and  to  seize  and  distrain  her  goods  for 
ISareTn*"  ^"  arrear  to  the  bankrupt ;  the  ph.,  to  redeem  her  goods, 
the  cuModj  of  paid  him  £5  for  rent,  and  £2  for  expenses  ;  the  debt  of  the 
^rdo**'  "  P®*'^'°°'"5  creditor,  in  this  case,  became  due  after  the  repeai- 
li"9°John°!  ®^  bankruptcy,  and  so  void.    Judgment  for  the  pit.,  on 

R.381.        the  above  case  of  Tinkler  v.  Poole.    For  an  illegal  distress, 
irotfer  lies,  Yelv.  9,  10. 

§  9.  Qtnend  tvUs*  Whenever  one  assumes  to  seise  or 
dispose  of  my  properly,  without  a  legal  right  so  to  do,  trover 
lies ;  for  as  in  the  case  of  the  custom -liouse  officw,  at  his  per- 
il, he  must  see  he  has  a  right  to  interfere,  and  I  may  waive  the 
trespass  and  living  trover.  A  delivers  yarn  to  B,  to  get  cloth 
made  for  a  commission  ;  B  delivers  it  to  C  to  weave,  at  an 
SSaaod.  47.  ^•greed  price  ;  A  has  the  general  property,  B  the  special,  and 

C  no  property  in  the  yarn  or  cloth,  1 5  M.  R.  242. 
Amoree?^  Art,  4.  So  possession  aUnu  supports  frovtr,  against  nil 
Det«mii«.~3  persons,  except  agamst  the  owner.  <^  1.  As  where  one  finds 
E$|>.  3S2.— 1  a  thing,  he  may  have  this  action  against  any  one  who  takes  it 
lJw!^^Dp.  ^'^"^  ^"'"»  <^'^cepl  the  right  owner ;  for  tlic  possession  of  the 
118.  finder  is  title  enought  against  the  stranger  who  interferes,  and 

implies  property. 

Cro.  El.  81!>,     ^  2.  So  wi'.ere  A  was  seized  of  uoo*i,  and  sold  OOO  cords 
to  B  and  his  assigns,  to  he  taken  by  A's  asbigument,  and  B 

1  Salk.2iK).-d  Co.  24.-2  Saund.  47.— Cro.  Kt.  819.— Moore m,m. 
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assigned  it  to  the  pit.,  and  A  afterwards  sold  4000  cords  in    Cn.  77. 
the  same  woods  to  tiie  deft.,  to  be  taken  at  his  election;  tlie    JJ.  i.  L 
600  cords  were  afterward<i  marked  out  by  A  to  the  pit.,  who  v,^v^^ 
cut  the  sune  ajMl  got  possessioii ;  tbe  deft,  took  it  awty ;  the 
|tk.  bRmglit  freMTy  and  recovered  $  Ibr  though  the  deft,  had  a 
right  to  takfi  4000  corda  in  inj  part  of  the  woodS}  jet  the 
pk.  havh^  em  and  got  possession,  had  tliercby  a  good  title, 
and  there  waa  auffictent  wood  left  §ot  tbe  deft,  to  take  bis 
4000  cords. 

^  3.  On  a  clear  principle,  my  bailee,  factor,  agi>U)r,  kc.  of  B«11.N.P.88> 
my  propci  ly  may  have  trover  against  any  one  wlio  lakes  it 
from  him,  except  I  who  am  the  owner,  for  he  has  a  special 
property  as  well  as  possession.  2  Saund.  47  b.  Aioold  v,  Jef- 
ftrsoD ;  bailee  may  say  to  his  damage. 

So   one  out  rushes,  on  a  doohtfiil  right,  be  maj  have  tro- 
w  against  any  stranger  who  takes  them ;  as  where  the  pit.  j«^opTi 
cot  then,  claiming  a  right  of  common,  and  the  defts.  appeared  cued  2 
to  be  mere  strangers.    In  this  case  the  court  decided  :  1  st.  g^JJj^ 
That  a  custom  for  all  the  inhabitants  of  Theberlon  to  cut  eua. 
rushes  on  Tbeberton  oommon,  is  a  good  cuftom see  Cus* 
lorn. 

^4.  Second.  That  the  pit.  heinc;  an  inhabitant  and  cutting 
the  rushes  gave  him  ^rjwa  facie  a  right  good  against  mere  stran- 
gers, who  taldog  and  carrying  them  away  were  wrongdoers, 
»mI  this  was  a  convenion. 

9  ^  Third.  But  if  a  person  has  no  colour  of  right  at  all 
to  eat  down  rushes,  or  to  take  any  other  thing,  be  cannot  by 
cntdng  the  niabes  or  taking  die  thing,  without  any  cokmr  of 
right  acquire  property  therem  :  see  next  cases. 

^  6.  Fourth.  The  court  held  for  good  law  the  cases  in 
Stra.  777,  and  Cro.  El.  819.  * 

^  7.  The  case  iu  Strange  was,  the  pit.,  a  stran?:er^  cut  and  Strann???, 
burnt  fern  on  the  eommou,  and  the  deft.,  a  commoner,  dis-  W«»««»  »• 
persedit,  •  cheds 

^  8.'Tha  enirt  held,  that  if  die  pit.  had  done  the  deft,  any  Sraiid.47,d. 


mwa$  or  damage,  he  had  bis  aotkm  :  ^  hot  after  the  ph.  had  ^^j^^wier  e 
brnft  the  fern,  ai^d  thereby  converted  it  to  his  own  use,  the  niwm^ 
commoner  had  no  right  to  come  and  disperse  it,**  or  tbe  asbes.  ^  Saund  47d. 
Tbe  pit.  by  the  bttmii^  aeqoirad  possessbn  of  tbe  fern  ;  and  9. 
a  £nctor  to  whom  goods  are  consigned  may  have  trover,  though  Fos. 
be  has  not  had  possession  ;  this  can  be  but  by  his  special  pro- 
perty drawing  to  it  jjossession  in  law.    General  property  does 
this,  but  can  special  do  it  ?  But,  says  Williams,  "  without  such 
absolute  or  special  property  this  action  canuot "  be  maintaiutd, 
and  cites  Pyoe  v.  Dorr,  as  to  trees  cut,  claimed  by  tenant  in 
tail;  art. 9. 
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Ch.  77.  Art.  6.  So  a  riu^l'i  uj  possession  supports  trover.  As  where 
Art.  5.  A  owed  the  ph.  inuiicy,  and  ihe  deft,  owed  monies  to  A,  and 
v.-i^N/'-'w  it  was  agreed  lliHt  the  defi.  sliould  deliver  goods  to  lUe  pit.  to 

ss'-^rBuis  ^  ^  ^       ^  coDvefi- 

68^Fieweii«n  the  goods  to  bifl  own  use,  and  the  pit.  bioogbt  an  adioD  of 
r.  'Ra\  o.  trover  against  him,  and  maintained  it.  Though  the  ph.  had 
S4 'Incf?**  nc^f  had  possession  of  the  goods,  he  had  the  right  of  proper- 
8«und.  47  b.  ty.  For  wfaerethe  pit.  ordered  a  tradesman  to  send  him  goods 
— 70.  kE.  bv  a  hovraan,  and  ilie  tradesman  sent  the  croods  by  a  portfr 
Harper.—  *  ^^-^  house  where  the  hoyman  resided  w!5i'n  in  town,  but  iie 
Boll.  N.  P.     not  being  there,  the  porter  left  the  goods  witli  the  landlord  of 

55r^?'P*    the  house,  and  they  were  lost,  the  court  decided,  that  tlic  pU. 

334,  Colston  ri  iri 

r.  Wooltton.  couiu  not  iiave  trover  lor  the  goods,  tor  the  property  never 

-UEait  1Q0|  Tested  in  him  for  want  of  delivery,  but  still  remained  in  the 

^^Jl^*'     tradesman  %  but  if  the  deliveiy  bad  been  to  the  boyman,  or  bis 

1  cauTR  \4t  servant,  the  property  had  been  vested  m  the  ph.,  and  her 

Heyi  V.  Bur.  might  have  bad  this  action  of  trover.  "  Even  possession  alooo 

gives  tbe  possessor  snob  a  property,*'  as  to  support  this  action 

against  a  wrongdoer,  2  Saund.  47  c  ;  for  the  pit.  had  appointed 

the  hoyman  to  receive  ihrm;  but  as  it  was,  the  p)t.  had 

neither  property  nor  possessi  on,  and  the  landlord  held  them  by 

the  tradesman's  delivery  ;  arid  it"  the  ph.  had  not  named  the 

particul.ti  iiu)  rnan,  ihe  pit.  could  have  bad  iiu  property  till  be 

received  tlieiu. 

Cowp«r  819,     %  2.  In  this  case  tbe  court  decided,  that  where  tbe  pit.  ex- 
Weiil^'      <ihanged  bis  horse  with  the  deft.,  and  gave  bim  possession  of. 
snn.Ev.w.  him,  the  pit.  could  not  have  trover  for  him,  though  the  ex- 
—10  iohofc  change  was  not  fair,  for  it  ahered  tbe  property,  and  bit  ody 

R.  remedy  vras  an  action  on  the  warranty.    If  a  note  be  delivetw 

ed  to  A,  in  order  to  raise  money  to  pay  B's  debt,  and  A  con- 
vert it  to  his  own  nse,  trover  lies  aeainst  hira. 
T.  Rsym.  ^  3.  In  this  action  it  was  held,  that  a  condemnation  in  a 

».  Cornelius.  Proper  court  so  changes  the  property,  that  tbe  former  owner 
~2  Esp.  294.  caimot  have  trover.  As  where  a  prize  was  taken  and  coo* 
--Hard.  478,  domned  by  tbe  admiral^  in  Franoo,  and  purebased  by  ibe 
Buckrltr.—  pl^*  sold  uttder  tbe  sentence,  aiul  taken  from  bim  fajr  the 
s  F.sp.  274  —  defts.,  on  the  ground  the  capture  was  illegal.  Tbe  pk. 
wue"*  ufli  ^'^^"g^^  trover,  and  l^eld,  that  the  courts  in  £nglaiid  ware 
—1  Dallas  bound  by  the  sentence,  and  that  the  condemnation  was  no( 
180v-8AiMtr.  examinable  at  common  law.  Jndfi^nirnt  for  the  pit.  But  oth- 
erwise, if  the  court  be  of  a  limited  jurisdiction,  as  the  commis- 
sioners of  excise,  who  by  the  act  of  excise  have  power  to  con- 
demn excisable  goods  &c.,  the  owner  may  maintain  trover, 
if  he  supposes  his  goods  illegally  condemned  for  the  purpose 
of  trying  if  such  court  baa  ezeeeidad  its  jurisdietiotf ;  this  de-> 
pends  00  the  coostructioo  of  statute  law.  1  Phil.  £v.  j|6T* 
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^  4.  The  pit.  to  support  trover  mam  have  a  right  of  pos-   Ch.  77. 
MssioD,  as  well  as  of  property,  and  to  ctmot  haVe  iHBtmr  for  idri*  6. 
goods  of  bb  own  he  m  leased,  eseepc  agaiosi  a  stranger ;  ^^^^^"^^ 
tUBKAy  he  oanaot  have  trover  for  goods  he  has  leased  agaiosi 
the  lessee,  but  may,  according  to  the  case,  against  a  stranger. 
This  case  is  incorrect,  but  the  general  rule  stated,  is  not.  7  D. 
&:  E.  9,  Gordon  e.  Harper  |  %  Saund.  49  i  Bull.  JN.  P.  33  $ 
Bro.  Tre?;.  92. 

5.  i\ot  only  an  officer  who  has  seized  2onds  oh  cxccu-  LJ^f^V^^' 

tion  may  nave  trover,  but  also  a  carrier  for  goods  entrusted  to  snow.  

him  to  carry,  for  he  is  accoumaijie  lur  them  to  the  owner,  and  t  Mud.  31. 
has  a  possession  the  law  presets. 

§  6.  So  if  the  pit.  be  lessee  for  years  or  life,  and  the  house  E^f'J;^^^ 
is  blown  down,  he  may  hare  tfover  agamst  any  stranger  who  ^2  'nmuad. 
shall  take  the  materials,  though  the  piopertj  be  in  the  rever-  47,  b. 
uon»,per  Powd^  the  lesMe  hu  «  ^eqial  proper^  and  posaes- 
sion  to  rebuild  Sec 

§  7.  So  one  entitled  to  tcreck  or  an  estray^  and  seizes  it,  J^f^^^" 
may  have  trover  before  the  year  and  day  expired,  against  a  136.I-I  mS 
stranger,  for  ho  has  a  possession  wliich  may  hecome  property.  30,31, — 
But  in  all  tlicsc  cases  the  pli.  lias  -a  [xissession  in  fact  or  in  law.  ^^"J^***^* 
or  he  may  have  trespass  before  ilxv  seizure ;  and  so  may  a  207.— 

pawnee  or  a  trustee.  Ski  if  a  man  lend  Ins  cattle  to  J*  S.  to  S8«uid.4yK 
plough  hia  land,  and  a  stranger  takes  them  away,  J.  S.  may 
htve  trom  or  trespass :  and  chiircb*wardens  may  have  trover 
for.  the  goods  of  the  cbntoh  taken  away  in  their  own  time,  or 

the  time  of  their  predecessors ;  so  a  oarrier. 

^  S.  If  goods  of  the  deceased  be  converted  in  his  life  time  ^'^i  ^-^77, 

1111-  r      1  ■     1      I    >  •  I    •  •  RotJaBo  V. 

by  the  delt.,  or  alter  his  death,  his  rxeeutor  or  admini' trntor  KnfinnH  Sec 

may  have  trover,  and  that  by  4  E.  111.  adopted  iiere.    In  this  Enecuiais.— 
case,  as  to  the  goods  the  deft,  converted  in  the  deceased's  life  •^P-^^- 
time,  the  pits.,  executois,  or  administrators  never  had  posses- 
sion ;  but  they  have  the  right  of  property  to  Uieir  own  use,  or 
fo  the  use  of  the  ereditors  or  hcifs.  1  Stre.  60. 

^  9.  So  an  admioistrslor  may  have  ibm  action  on  the  same  '^-^^ 
ground,  for  taking  by  the  deft,  the  intestate's  goods  before  b^^^SIj. 
ndmioiAration  granted  ;  for  when  granted  it  relates  to  the  Ml. 
intestate's  death.    So  tlio  administrator  may  have  this  action 
against  the  executor  de  son  tort,  and  even  if  the  goods  have 
"been  taken  from  him  by  execmion  on  a  judgment  against  him 
as  such  executor,  by  a  creditor  of  the  intestate  ;  yet  this  had 
been  a  good  discharge  against  auoiiier  creditor,  suing  him  in  Peake's  Et. 
the  same  right.    So  in  the  administrator's  suii  tiiis  executor's  J^^-iutW. 
paying  debts  wiU  be  oonsiderad  m  damages ;  but  auaere  here,  Lo|f 
if  the  estate  be  insolrfliit.  Trofer  soppoees  the  deft,  conies  6Bm.  s£ 
kwlUly  hf  the  pods,  and  onliwfolhr  cooTerts  them. 

Akt.  6.  8pee^  lmeie$.  ^  1.  A  legatee  ofaspfxific  legacy 


Digitized  by  Google 


p 


IM  CASfi  OM  TORTS. 

Ch.  t7.  amy  have  trover  ipintt  him  who  converts  it,  iciiia«ditttlf  on 
dfirtf.  7.    the  death  of  the  iMlMor ;  for  by  the  gift  tiie  legalM  acquires 

^'^^  general  property ;  yet  it  may  be  taken  for  the  payment  of 
SBm.  IW.    debts;  but  sucl)  a  taking  will  not  be  presumed,  it  mast  h% 
shewn;  so  also  he  may  have  trespass  if  in  possession. 

^  ^'         ^''^  reason  one  entitled  to  wreck,  estt  a)  ?.,  &c. 
fiBiiod"47,  b.  ^*^y  have  ti'over,  is  because  he  has  a  general  property  as  soon 
as  the  goods  are  cast  on  shore  ;  and  as  to  wreck  be  Ims  a  cod- 
*  scrnctive  posaesMon  before  leisure.  See  Cb*      a*  7» 
Bro.  Tres.       ^  3.  jEhtt  if  A  bequeitb  to  me  a  tbird  peit  of  bta  sood%  and 
S^Bac  ^br  ^  ezeeiUnr  delifer  Id  me  a  Ifatra  party  B  ia^are  some 

im.  of  the  testaftoff's  goods,  I  oamal  bate  trover  c»r  trotfiass,  for  I 

cannot  acqaire  any  property  in  any  of  the  testator's  goods  till 
they  arc  delivered  to  me  by  his  exorntor,  according  to  tbe 
case  of  speciGc  legacies,  this  rn!c  r  un  iifipiy  not  to  thein. 
1  Wilt.  8,  JO,     Art.  7.   ^1.  Owner  agaiiist  the  vrongdoer  in  various  cfe- 
H^J**—  ^eet — a  market  avert  cannot  be  for  jmwning.    As  where  the 
4  Co  83—    pit.  brought  trover  iui'  certain  jewels  of  bis,  llie  pit.  loiiged 
StouL'tifift"  them  with  one  SeTinotir,  a  jeweller  and  banker,  for  aafis  e<Hh 
'  tody  onljr  for  tbe  pit.,  Seymonr  pledged  tbem  as  bis  own  in 
the  deAs.  open  shop,  of  ibe  sane  ooenpationt  for  £900,  and 
gave  bis  note  for  the  sum,  and  the  pit.  maintained  iMver  for 
them  against  thddeft«;  Seymour  had  failed. 
F«5h»  ^  **  ^^^^  lottery  tickets  to  a  goldsmith  to  receive 

kins— ■s'J^jr       money  for  him,  who  before  hiving  given  his  note  to  the 
838. — Bull.    deft,  to  deliver  to  him  so  many  lottery  tickets,  delivered  to 
''•'•^      him  the  tirkcls  he  had  received  from  tJie  ph.   It  was  adjudg- 
ed that  thib  was  not  such  a  transfer  as  changed  the  property, 
but  that  the  pit.  might  have  trover.  This  case  proved  that  the 
deft.  sbouU  nave  ioN>ked  beyond  tbe  goUsnath^  po»aaaion. 
1  Leon.  168,     ^  3 .  So  whoro  10  tfovoT  fioT  a  boras^  it  appeared  diet  one 
Gibbioaie.  p.a|ideJirixnih»mtheplt.,a&db7tbenameofLyiieraQld«be 
borse  to  the  deft*  in  mtarket  overif  and  by  tbn  assumed 
name  of  Lyster  was  entered'^io  tbe  toll-hook  ;  the  court  bdd, 
that  this  sale  being  by  a  false  name  did  not  obfu^  tbe  pro- 
perty. 

l  <^  4.  But  a  fair  transfer  to  the  deft,  changes  the  owner's 

Ikill.  K*P.  property;  as  where  A  lost  a  bank  hill,  payable  to  him  or 
bearer,  and  a  stranger  found  it,  and  iruiisferred  it  to  the  lielt. 
Held,  Aeoiild  notbave  trover  against  the  deft.,  thoogbbo 
m%bt  againM  tbe  stranger,  for  tbe  deft,  cane  bj  it  b  n 
fair  oourse  of  trade  juhI  so  obtained  a  property  in.it* 
8  1).  L  K.  ^  5.  In  this  case  it  was  bdd,  that  if  B  bave  my  timber  to 
816,  Comas  build  with,  or  for  a  special  purpose,  and  no  power  to  dispose 
^  '  ^'  thereof,  and  become  a  b^mp^  his  assignees  shall  not  have 
the  ttmber,  but  1  may  recover  it  in  trover  |  ibongb  B  appear 
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to  &e  world  to  be  tbe  cootiactor  fior  il,  asd  the  owocr  of  it  |  Ch.  77. 
for  IP  the  pwal  couoe  of  hlirin—  k  ws  wetewry  for  at  to  «tfrtf.  7. 
ttM  it  in  Ifab  nuMiery  nd  to  ao  troproper  fiindneot  act  io  v^^^v^^^/ 
M,  tending-to  gpio  hUn  •  faUe  endit  cr  «» deceive  odiM    ^  ^^^^ 

The  owner  of  «,  eargo  againH  m  wkarjmger.    The  syedsr  uiy. 
owner  directed  the  master  of  tbe  vessel  not  to  deliver  the  goode      PhU.  £v. 
to  A,  a  wharfins^er,  the  mnster,  howpver  flelivered  them  to  |o^j^„^j^ 
A,  under  an  idea  ill  lounded,  tbat  the  wiiartinger  harl  n  lien  on  172 
them.    Held,  iJie  owner  njight  have  trover  against  the  master  l;^'^'j';n«.  R. 
for  delivering  the  goods  to  A,  against  his  orders,  lhoU2;h  de- 
iivered  10  him  to  the  pit's,  use ;  and  a  was  iuiiher  i>aid,  thai  —4  iaun.-M. 
nbctt  OM,m«D  is  utnuted  wiA  tl»  foods  of  another,  and  puts 
Ihani  iolo  tfao  haada  of  a  third  pam  contrarjr  to  ordeiai  it  is 
%  eoBveiM  I  b«i  tbat  if  a  caifiar  ousdafiver  goods,  SBorelf 
through  mistake,  an  aatioa  on  tiio  oase  only  liaa.  •  Ban.  2tt, 

^7.  If  a  bailee  Have  my  goods,  as  my  agialar  kc»»  and  giva 
or  sell  them  to  A,  bat  do  not  deliver  them,  the  property  re-  -  • 

mains  in  me,  and  A  cannot  have  trover  against  a  strnns^er 
who  converts  them  ;  but  if  my  bai1(  c  give  or  sell  them  and 
dcJivcf  ihcm  to  A,  my  properly  is  divcsted,  and  A  may  have  2SwuMt.4}ft. 
trover  against  him  who  converts  them  j  the  reason  is,  my 
liailee  has  a  legal  possession  and  a  special  proper^,  which 


aoaUea  bin  ariih  actual  delitary  to  tranafar  tha  right  of  prc^ 
party,  aad    dia  propaity  of  the  gaaeral  oanar  ia  akared.'' 

^  8.  It  is  uniforfluy  kid  down,  aa  kw>  thai  the  ph.  must 
hm  property  to  aappott  Irosfr,  geoeial  or  special.  Tbaa  ia 
true,  but  the  question  repeatedly  returns,  what  is  this  pn^Mf* 
1  y  P  Wil]);irns 'JRVs  the  pit.  must  have  property  prpneral  or  ^  fT,||mf  ^  j 
S|)(  c  i;i],  and  mu^i  not  only  prove  ilial  the  goo(^s,  uhich  are  the 
SNliif'-n  of  tbe  action,  are  liis  property,  but  also  liiat  they  were 
so  when  converted  by  the  deft.,"  and  cites  Harwood  v.  Smith  ; 
jretWilUamsp.  47  kc.,  says, so  possession  with  an  assertion  of 
titloyor evoD  posaesaian  alone,  gives  the  poasaaaor  sodi  a  propai^ 
^  aa  wiU  eaable  Idm  to  laaiDtaia  this  aotioQ  a^ate 
Mr  potaaaaioD  isonaid  fade  evidenceof  proper^ cites  1  Salk. 

Blaekham^  oaae.  He  abo  states  that  he  who  finds  a 
thing  may  have  IroMr  a^uast  a  stranger  who  takes  it*  It  DMSt 
be  as  the  finder  is  in  posfscssion  of  the  thing  and  lias  a  special 
property  in  it,  as  a  lien  nn  it  for  liis  irouhle  in  finding  and  pre- 
serving it,  and  as  being  accoimtahle  for  it  to  the  true  owner; 
from  these,  and  many  otlier  cases,  it  mny  be  inferred  that  pos- 
session of,  and  a  lien  on  the  tiling,  or  possession  ul.  aad  being 
acoountaUe  to  the  owner,  is  property  enough  to  support  tror^ 
aar,  avail  if  tfaa  ^  comas  into  poscaasion  hy  rnoog,,!!  he  doea 
ao  daimiDg  a  right,  as  m  Rackham  «>'Jassap  fe  al.  And  if 
wtf  bailaa,  tha   special  owaar  of  tha  goodSf  for  a  ooafvar* 
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Ca.  77.  4ioo  theraof.  by  i  stranger,"  raoover,  his  recOTery  is  a  good 
J8rt»  8.    btf  to  mf  action  and  e  emoem. 

^-i^'v'^.-'     ^  9»  Tenants  in  common,  as  A  and  B  of  a  slop,  A  sells 

the  whole  to  the  exclusion  of  B.    Held,  this  is  not  equivalent 

HuMnrd  ;  "^f"  desli  uction  ol  her,  mediately  or  unmediateh ,  so  as  to 

but  .1  Jolins.   enal)le  B  to  maintain  trover  aa;alnst  A,  for  her  ;  the  idea  seems 

]r«\viuoii  ».     ^®  ^'^^      "^'^  ^^^^  wiiole  to  C,  for  instance,  he  be- 

Beed.       *  came  tenant  in  common  with  B,  supposing  a  valid  sale  of  A's 
part  to  C. 

0  Burr.  2657.     AftT.  6.  What  u  tt  converaiou, 

— 2  b  J^*^  §  1.  A  tortiotu  taking  is  a  conversion,  as  Tinkler  v.  Poole, 
943  Chap-  '  ^f  the  custom-housc  officer,  above.    So  an  officer 

man  t.  Lamb,  v.  hn  seized  apparel,  as  shirts  &cc.,  not  liable  to  duties,  and 
r"ciuMnl'*'*   lodged  the  things  in  the  king's  store,  and  the  same  were  con- 

« ante— 2  demned  as  forieited  to  the  revenue,  so  not  in  fact  converted 
l^iia.  267i-H2  to  the  use  of  the  deft.,  the  officer.  The  *same  as  to  the  twea- 
^  ^*  ty-three  banreU  of  herring ;  and  said  3  Wils.  146,  that  the 
case  in  Bnnburjr  67,  is  not  Jaw ;  and  trover  lay  in  all  these 
cases,  and  held  that  probable  cause  is  no  defence,  nor  can  such 
ofTic.cT  seize  contraband  goods  in  the  ship  in  port»  and  befoie 
landed. 

ISId.  2«4,  §  General  rule.  Whenever  one  assumes  to  dispose  ol 
Bruin  r.  Roe.  my  goods,  as  if  they  were  his  own,  it  is  a  conversion  ;  hence 
— Biw.°as/^  if  one  take  my  hat  from  iny  head,  and  carry  it  away,  it  is  a 
--e  iiip.  641.  conversion ;  so  if  be  dispose  of  my  goods  to  the  benefit  of  a 
~Hui.  M.  P.  ihinl  person  ;^  so  if  one  take  my  horse  aod  ride  him,  trovtr 
lies,  though  he'retum  him  ;  the  return  of  him  is  only  in  miti- 
gation of  damages ;  see  2  Phil.  Evid.  119. 
Cro.  EI.  219,     ^  usini^  things  bailed^  ^c.  As  when  apparel  is  deliver- 

Mulgmve  r.  ed  to  one  to  keep  safely,  or  to  keep,  and  he  wears  it  ;  so  if 
21'^"'  F'  id       ^'"^  wear  it,  either  is  a  conversion  ;  so  if  A  take  my 

lid.— 5  Uuc.  corn  to  the  mili  of  B,  and  he  after  1  forbid  him,  grind  it,  it  is 
SM.  a  conversion,  Stra.  576^  Salk.  655. 

Stra.  ft76,        $  4.  So  drawmg  out  part  of  a  vessel  of  spirits  &c.,  and  fil* 
Richardson's  Tmg  it  up  With  water,  is  a  conversion  of  the  whole,  by  a  car- 
PhH.'l^.^  rier.    2  Esp.  341  ;  Bui.  N.  P.  46 ;  14  Mass.  R.  499. 
llfl.  §  5.  So  if  one  die  coals  in  my  pit.,  and  throw  them  ont,  this 

Bi^*N^^37  conversion,  for  the  diimlng  them  is  a  severance  Irom  llie 
^.Esf.Stfs!  freehold  ;  then  they  become  a  personal  chatlel,  and  afterwards 
throwing  them  out  is  a  conversion  ;  and  an  actual  taking  is  an 
Cto.  CarM.  actual  conversion.  And  the  same  of  cuttmg  and  afterwards 
Cro.  Ki.  148  canying  away  another's  trees. 

BagsiiRw  v.*  ^6.  So  if  one  distrain  my  benst,  and  work  him,  this  is  a 
SSSL*all~^^  conversion  ;  but  not  if  he  put  him  in  a  proper  pound.  So 
not  if  he  distrain  a  cow,  and  milk  Iior  ;  for  the  milking  is  for 
my  benefit.  And  if  1  refubc  to  look  for  goods  in  my  hands, 
it  is  a  coiu  rrsion,  but  much  must  depend  upon  the  reasoa^^  and 
manner  oi  :3ucli  refusal. 
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^7.  It  is  a  trespass  or  conversion  for  me  to  l  iliour  a  stray   Ch.  77. 
beast,  as  to  ride  a  horse  kc.  j  for  a  siiay  ia  iiad  by  authority  of  Art.  8. 
law,  and  therefore  he  who  has  it,  is  punuhable  for  the  abuse,  v^^^v^^^ 
es  a  treflpaaser  oft  Mfe.  ^  ^*  ^ 

$  8.  December  4,  1753,  Johns  beeame  a  beoknipt   De-  |  w.  bi.  65, 
cember  5,  1753,  the  sheriff  ieised  his  goods  in  execution ;  Coopcrv. 
the  oommissioQ  of  bankmptcy  issued  December  8,  and  the  q  £|^'^ 
assignment  of  his  effects  was  made  December  28 ;  the  sheriff* 
sold  the  e:ood«.     And  it  was  held  by  the  court,  that  this  was  a 
conversion ;   lor  boih  the  seizing;  of  the  goods  and  selling 
them  were  of  tbf  assignee's  goods  ;  Ijoth  beinEr  after  the  act  of 
bankruptcy  committed,  and  tiie  action  supposed  a  tort  in  tak- 
ing them  &£c. 

$  9.  A  jpMiH  made  as  a  secant^  for  a  debt^  and  no  time  of  cro.  Jam. 
redemption  named^  cannot  be  retained  after  a  tender  by  the  ^^^^J^^ 
ezeciitiiz  of  the  obKgee,  and  if  she  retain  it»  it  b  a  conTersion; 

abe  had  by  her  husband's  assent,  while  aUve,  deltyered  the 

pawn  to  the  deft.  Also  held,  that  such  a  pawn  may  be  re- 
deemed after  the  death  of  the  pawnee,  but  not  after  the  death 
of  the  pawner ;  but  the  reasons  the  court  |^ave  seem  to  allow 
a  redemption  in  both  cases. 

^  10.  A  pawnee  is  bound  to  deliver  the  goods  pawned*  Moore  841. ~- 
lisaac  r.  Clerk.  2  Bulsir.  312. 

$  11.  Monies  not  in  a  bag.    It  is  now  clear  that  trover  lies  j  g^n^  ^so 
Ibr  monies  in  bags  or  not^  wherever  the  pit*  can  identify  it,  389.— Noy' 
and  so  piove  his  property,  as  well  as  for  com,  barley^  andma-  L^7~^;y^ 
ny  other  things,  as  to  which  there  may  be  difficnhies  in  prov-  i^f"^'*' 
ing  the  identity,  or  that  the  goods  are  the  pit's.,  as  they  are  Ball.N.P.ai^ 
just  like  the  goods  many  other  men  have.  There  is  no  douht 
the  ph.  may  prove  the  corn  bis,  when  a  witness  saw  the  deft, 
take  it  out  of  the  pit's,  heap,  and  hide  it  in  a  certain  place. 
So  as  to  monies  not  in  basjs,  when  ihc  sees  the  deft.  x 

teke  it  out  of  the  pit's,  poi  kt  l  or  desk,  and  put  it  where  the 
witness  keeps  it  in  biglit.  So  1  luay  have  trover  against  A  for 
my  money  given  to  him  by  my  son  or  attorney. 

13.  If  I  aDow  A  to  put  trees  in  my  garden,  and  then  re-  l  Con. 
fyse  to  let  him  take  them  away«  it  is  a  conversion.  ^ 

Trover  and  not  trespatt  is  the  proper  action,  where  the  offi-  1 1>;^  t:.476, 
cer  takes  the  bankrupt's  goods  on  execution,  after  an  act  of  iSSm 
bankruptcy,  and  before  a  commission  issued,  aiad  sells  them  af-  ' 
ter  ;  for  he  acted  right  in  taking. 

§  13.   A  master  may  hnv(>  (rover  for  tickets  earned  by  his  4D. &.E.490| 
apprentice — and  only  apprentice  defacto*    I  Salk.  68,  Bai- ^jjj** 
ber  r.  Dennis. 

$  14,  A  note  is  payable  to  A,  or  order,  and  by  liim  en- 
dorsed in  blank,  and  lost,  and  foimd  by  B  ;  trover  fies  against 
Mm  by  A.   1  Salk*  130. 
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Ch.  T7.  ^15.  So  if  A  bni!  jroods  to  B,  lo  my  use,  1  mav  have  Iro- 
Art.  9.  tjcr  against  B,  \i  lie  reiuse  to  deliver  them  to  me,  for  tb^be- 
v^^v^^  come  my  properly. 

'^"i  B  IT     §  lost  a  bank  note,  by  robbery,  and  the  pit.  ob- 

SsTBac^V  ^io^d        ^^if  purchase,  he  had  Irooer  against  the  derk  of 
mLt.     '  ili6baiik,wliSdfltaiiMdit.  4  D.  ftE  £.  490$  7  D.&£. 
15  East  607. 

]  Com,  D.  So  if  a  man  present  jeweb  to  a  woman  be  intends  lo  mar- 
aoi.         ly,  the  marriage  being  intemipted,  and  she  lefitsing  to  re« 

torn  them,  he  may  have  trover, 
Cro.  El.  219.      "^17.  So  if  A  find  pnpcr  and  misuse  It  by  putting  it  into 
lil7^Bh  t^i'*^    a  conversion.    If  the  deft,  retain  the  pk*s.  do|( 

itwifr  ffflitk       P*^^^       keeping,  trover  lies. 

So  trover  or  trespass  for  a  wreck  taken  away  before  seizure. 
2  Saund.  47  u.  ;  2  Wils.  23. 
Abt.  9.  yPJial  M  fio^  a  contemon, 
^  1.  Many  of  the  old  eases  belonging  to  this  artiele  aieer- 
roneous ;  and  especially  before  it  was  weU  settled  that  in  this 
action  the  trover  and  conversion  was  a  mm  disposition  of  the 
goods,  which  made  the  deft,  liable  in  damages  for  their  value. 
But  since  this  point  has  been  settled  fully  ;  and  that  this  is  on- 
ly an  actioi^  to  try  the  right  of  property,  and  to  recover  of  the 
deft,  the  value  of  the  sjoods  he  sees  fit  to  convert  to  hia  own 
use,  or  to  dispose  of.  and  which  vests  the  property  in  him,  in 
tlie  goods,  the  value  whereof  he  pays,  the  courts  have  extend- 
ed it ;  and  though  this  action  is  still  clearly  held  to  be  one 
which  is  fbanded  Ml  tort,  yet  it  is  such  a  t&rt  as  jcarries  with  li 

88^  cooil^rl  ^^^y  ^  '^^^  ^  ^  Soods  converted ;  and  makes  or  woila 
•i^kssignoM,  a  mere  exchange  of  property,  the  deft.,  by  the  judgm«it  hav* 

r-ChittykaU,  jg^g  as  his  OWn,  the  g^oods ;  and  the  ph.  Iiavinga  j.adgB^ent  and 
8in  Mwi  ^'^'f'^'^^ion  aeainst  him,  for  their  value  in  damages.  2  Esp. 
Adams  r  '    358 ;  Bul.  N.  P.  32,  44  ;  3  Salk.  384 ;  3  Bulst.  310,  314  ; 

6  Bac.  255,  ^  2.  Cascs.  If  s;oodsbe  thrown  overboard  to  save  the  ship 
ft79,TruverC5.  from  sinking,  it  is  no  conversion. 

—14  Mas&.R.     2  Bulstr.  280,  Bird  v.  Astcock  ;  it  is  a  conversion  of  rum  if 
IwdTtB^^^'  the  earner  or  his  servant  adulterate  it  while  they  have  the 
possession. 

1  Xiwn.wm,  ^  3.  So  if  one  Aid  my  goods,  and  accideotslh^  lote  ihtem, 
Vandrick  v.  Of  they  be  taken  from  him,  it  is  no  conversion ;  ror  he  does 
Mt^wf    ^  ^°  either  case  dispose  of  them,  as  if  they  were  Ms  own, 

nor  is  he  in  any  fault.  A  mere  nonfeasance  or  negligenoe  is 

not.    2  Phil.  Evid.  118. 
Cro.  El. 329,      ^  4.   So  if  one  unlawfully  take  niy  jiood-,  and  I  retake 
ThurobhT  "    ^^^^^j  ^^"^  is  no  Conversion,  for  as  he  was  the  hrst  wrongdoer, 
ihoip.   *     it  ^vas  lawful  for  me  to  retake  the  goods,  and  even  in  his  land. 

Sec  Hougliioa  v.  BuUcr* 
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^  5.  So  if  the  stake-holder  deliver  the  wager  to  the  win*   Cn,  ??• 
ner,  it  is  oo  eon? enkm ;  for  it  becomei  his  where  the  wa|;er  Afi,  9. 
is  legal.   $Bt».W.  k><-v^ 
6.  So  if  I  htve  m  |Moe  of  tamber  in  mj  oelghbout's  field,  s  Baist.  sio, 
■afc;  him  leave  to  bfiMt  it  awnr,  and  be  refuaet,  hot  does        ^  'V 


J 


not  meddle  whh  it,  this  is  oo  eoBfOfsiai  io  lum,  beeause  ho  is  _moom841 

oot  guilty  of  any  misfeasance. 

7.  So  trover  dof?  not  lie  asrrimst  a  f"r>rripr  for  neglief  nre ;  2  Sallc.655.-5 

but  If  dooi  ior  a  Utrti  but  an  action  on  the  case  lies  £ot  uQg*  ^ 
ligence. 

^  8.  So  where  several  persons  have  a  hut,  and  each  one  a  sira.  itt, 
cu{»board  iu  it,  for  his  separate  use  ^  tlie  pit.,  one  of  ilieai,  BuiImI*.  ' 
l^his  nods  into  tho  httt,  wiuoh  ho  so  Itid  thai  tiio  deft.,  to-  sftMu  Wf. 
olhor  01  tims,  oooUL  not  cono  to  his  oiqihosfd  witboot  re- 
noffbg  thooh  he  thsrofero  fomored  thon  shoot  t  ysrd  nosrer 
tho  door  ond  M  them  ^  the  goods  weio  sfiorwaids  kMt ;  and 
die  question  was,  if  the  noioviflg  of  them  was  a  conversion ;  and 
the  roiirt  held,  that  it  was  not;  and  that  the  pit.  by  so  laying 
the  goods  tliat  the  deft,  could  not  come  to  his  rnp}>oard,  was 
the  first  wrongdoer,  aod  so  it  was  lawiui  for  the  delu  to  move 
ihem. 

^9.  So  ir  one  pledge  goods  to  me,  and  I  refuse  to  re-de-  6  Bbc.  aw. 
liver  them,  it  is  no  conversion,  unless  the  debt  has  been  paid,  ^]J,,~^o'^ir 
ood  so  of  aojr  other  Hen  /  it  is  no  eonror^  for  hun  who  mi,  au. 
hos  kf  to  remso  to  part  iHth  tho  goods  tiO  tluit  is  satisfied. 

f  1€.  8o  if  I  doltrer  hsrley  to  a  sosltster, .to  be  mndo  into  tWw,W, 
mJl,  dbd  I  demnnd  the  barley  of  him,  and  he  reluses  to  de- 
liver it,  this  is  no  conversion  of  the  barley  ;  but  odbonviso  if  1 
tender  hJm  the  pnyment  for  making;  it  Into  malt. 

^  11.  In  (rover  lor  a  row,  plea,  taken  by  distress  for  rcrtnin  Hob.  187, 
toll  ;    held,  a  refusal  to  deliver  is  no  conversion,  where  liie  AjjaideXiito. 
deft,  has  a  ri^ht  to  retuiu  ;  but  generally,  lo  retain  snoods  from 
the  owuer,  alter  request,  and  witljout  a  rigiit  lo  reum,  is  suf- 
ficient eridenes  of  o  conversion,  thou^not  in  fact  a  conversioo. 
f  Id.  And  aooordmg  to  Sergeont  Williswi'  notes  oo  Snow's  2  Sauod. 
M,  whoorsr  doiuns  saothor  sen's  goods  witiiottt  oaose, 
OOBVOMifhem  :  citesfiMod.  213,  Baldwui  v.  Cole, and  Syeds 
V.  Hay ;  so  cites  Dawes  v.  Peck,  3  D.  Ss  £•  330,  wheio  it  is  pawet*. 
laid  down  as  law,  that  if  there  be  a  delivery  of  goods  to  a  P«ck. 
particular  carrier  armrdins;  to  the  vrndf'p''=!  directions,  this 
vests  the  property  in  him,  and  Iu    must  alone  stand  to  tlie 
risk,  and  have  the  action  if  '  Lki  n  away  ;  and  accordine:  to  the 
rule  stated  ii  auy  oue  detain  them  without  cause  he  converts 
the  vendee's  gocwls, 

§  13.  Where  a  widow  for  16  years  had  allowed  her  soo  to  ^pas.  Air- 
possess  her  fitfm  snd  stock,  end  he  soU  pvt  of  the  stoek  to  ^ 
Mt  agaiasi  whom  tbt  hionf^  Wooer  ftt  tm  ^WiosriDg  il  to 
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Cb.  t1*  her ;  held,  here  was  no  conversion ;  as  thfi  son  \ud  so  long 
Jirt*  9«    possessed  the  farm  and  stock,  the  court  ^  presumed  he  had  « 
^^y^^  property  in  them and  that  it  would  be  very  bard  if  a  buy* 
er,  for  a  vahiable  censidcration,  should  lose  his  money  by  her 

setting  up  a  property  in  tlie  goods,  after  the  property  in  them 
had  been  ?o  long,  to  all  appearance,  in  thn  ^on. 
Cnrth  381        ^  if  an  officer  have  a  writ  o(  replevin  against  cer- 

Hallet  V.  '    ^i*^  goods,  specified,  as  they  must  be  in  this  writ,  supposed  to 
Burt.— Bra.    be  miue,  and  he  takes  them,  but  in  fact  they  are  another's ; 
B^c!  2«i!*~~^  this  is  no  conversion,  because  his  writ  commands  him  to  take 
Se«  DaitM'k  these  identical  goods ;  but  if  he  baVe  a  fieri  faeia$  agabsi 
2Sd'i1i  ¥       goods,  and  he  takes  those  of  another,  it  is  a  conyersioa  ; 
9^gsJ_  '  for  on  this  fieri  facias  the  officer  is  at  his  peril  to  take  my 
Impey'sSbw.  goods.    But  even  in  replevin ^  if  the  possessor  of  the  goods 
claim  property  in  them,  yet  tlie  officer  disregarding  this  claim, 
takes  the  goods  and  carries  them  away,  it  is  a  conversion,  if 
be  do  not  liiiit  have  the  property  determined  in  a  writ  de  pro- 
frUtate  oro^amfa,  and  troeer  has  against  him.   See  this  writ, 
6D.  7D.  IsE.  177;  iBurr.  30,  37;  SWils. 

309  ;  Ch.  20,  a.  10,  s.  24  ;  2  Bay's  R.  67. 
4D  SiF..3r>4,  *  ^  n.  So  to  take  A*s  gate,  illegally  put  by  him  on  the  high- 
366,  Hou^-  way,  and  lay  it  on  my  land,  so  that  he  may  have  it,  is  no  ron- 
— WhJtiia*  ^'^'"sion.  This  was  in  trespass,  and  pica,  a  right  of  vvny  and  to 
denud,       remove  the  gatej  and  replication,  a  subsequent  conversion; 
4M^^M^*v  and  the  evidence,  that  the  deft,  put  the  gate  on  his  own  pre- 
Harrey,  fs*  miscs,  from  whence  the  pit.  might  have  taken  it  if  be  pleased ; 
East  1S7.     the  pit.  proved  no  trespass  not  covered  by  the  plea*  which 
plea  also  stated  the  d(  ft.  put  it  in  a  convenient  place,  near 
where  it  stood  for  the  pit's,  use.     If  two  joint  owners  deposit 
a  thing  M  ill)  A,  one  to  demand  it  legally  must  have  power 
from  the  other. 

6  Btc.  Abr.       ^  IB.  Several  cases  as  to  tenants  in  common  6,-r.    Th»  deft. 

J>bew  in  evidence  no  conversion,  by  shewing  the  pit.  re- 
2  Saund.  covered  for  die  same  goods  in  assumpsit,  or  that  the  deft,  re- 
47  f.— 1  DJi  tains  them  for  monies  due  for  carr)'ing  them,  or  that  he  retains 
f  s^  ldo   ^^^^  ^"^^  cause,  which  legally  autlwrizes  him  so  to 

Brown  V.  '  do ;  SO,  that  the  deft,  is  tenant  in  common,  or  joint-tenant  with 
B«Sll5*P*34  P^^*'  parcener  of  the  goods,  and  has  as  good  a  right  to 
35  44  '_2  *  ^^^P  possession  ns  thn  pit.  has,  and  the  possession  of  one  is  the 
Jobni.  ^468,  possession  of  all  ;   hut  not  tliat  the  pit.  is  thus  interested  with 

a  third  person,  for  the  action  bcin*:  crounded  on  a  for^,  the  pit. 
2  Caines.lo6.  ■         r     i  •  ■         ■    i  ».  i     V  i 

 1  Saik.392.  may  recover  lor  bis  proportion,  li  ilie  matter  be  not  pleaded 

—1  East  363.  in  abatement :  for  m  actions  on  lortr,  another  partner  must  be 
Legiuie?^'  pleaded  m  abatement;  but  in  ammptU  it  may  be  shewn  in 
ChaDpuite.  evidence  on  the  trial,  for  it  is  not  the  same  contract.   2  D. 

&  E.  658  ;  2  Lev.  113. 
Btfttw^oa      $  10,  But  if  one  tenant  in  common  destroy  the  thing,  frorer 
lies  by  another.   As  where  one  sent  a  ship  to  sea,  and  she 
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was  lost  $  lliis  in»  held  to  be  a  desiructum  hj  the  deft.^  and  Ch.  77. 

Q  total  coaverswn  10  his  own  use  of  what  he  had  only  a  part.    wfr^.  9. 

4  20.  So  a  mere  omission  to  deliver  goods  to  the  pit.  is  no  v>''V"v^ 
ronvf?rsion,  wlirre  there  has  been  no  tortious  taking.  As  where 
the  pit.  had  (  ei  tani  goods  delivered  to  the  deft's.  wharfinger,  gon  A. 
by  tlic  ninsK  r  of  his  vessel,  lor  liie  use  and  account  of  the  D.  I77l,cites 
pit.,  to  whom  they  were  directed,  but  were  stolen  or  lost  oui  iI.2*^5JJj^^^ 
of  their  possession ;  and  beibre  the  action  was  comiiieii€ed»  the  — se«  2  Piiu! 
pit.  demanded  them  of  the  defts.^  to  whom  he  tendered  the  K*^* 
wharfage  for  the  same,  but  the  gpods  were  not  delivered  to 
him.  And  the  court  decided  that  this  was  no  conversion,  and 
that  trover  did  not  lie,  and  that  the  pit's,  remedy  wns  an  action 
on  tlie  case  ;  tliat  liiere  is  no  distinction  between  wharfingers 
and  common  carriers  ;   both  receive  the  goods  on  contract ; 
that  "  in  order  to  main  lain  trover  there  must  be  an  injurious 
conversion ;  that  this  is  not  to  be  esteemed  a  refusal  to  deliv- 
er the  goods ;  they  cannot  delhrer  them  ;  it  is  not  in  their  pow-> 
er  to  <to  it ;  it  is  a  bare  omissbn.**  Cited  1  Vent.  5233,  Owen 
i;.  Lewyn,  where  Hale  said,  "  that  if  a  carrier  lose  goods  com-  2  Saund.47«. 
mitted  to  him,  a  genml  action  of  trover  does  not  lie  against  Oweu  «. 
him."  '^'"y"* 

^  21.  So  if  A  deliver  goods  to  B,  and  he  refuse  to  deliver  o  Bul-^ir.  312, 
them  back  to  A,  this  is  no  neiual  conversion  ;  but  it  may  be  Isaac  r.Cleris. 
evidence  of  a  conversion  tu  be  left  to  a  jury,  and  will  be  suf-  ^^jj^*^*** 
ficioit  if  B  have  no  Iteii  upon  them ;  otherwise  if  he  has.  2  w'luter. 
Saund.  47  e. 

^  22.  So  if  A  come  to  mj  goods  by  finding,  and  do  notab-  ^^r. 
sobtely  deny  to  deliver  them  to  me,  but  iays  he  does  not  p^t^hamiKirf. 

know  if  they  be  my  goods  or  not,  this  is  no  conversion  ;  but  —See  2  Phil, 
it  may  be  if  he  absolutely  refuse  to  deliver  them,  as  to  deliver  K"^- 

1       1.   1  •    1      J  2  Bos.  &.P. 

to  the  pit.  his  bond.  145  - 

$  23.  Several  are  tenants  in  common  of  the  properly  of  a  1  i>  E. 
friendly  society  ;  one  member  intrusted  with  a  box  containing  ^^i-^y',, 
its  fwids,  cannot  have  trower  against  another  member  who  caiiitti.-4t 
takes  it,  this  is  00  conversion  in  him.  Sannd.  47  gi ! 

^  24.  So  the  master  does  not  convert  goods  delivered  to  stra.  505, 
his  ser\'ant  till  they  come  to  the  master's  hands,  or  unless  usu-  ^eiid^g^^ 
ally  employed  the  servant  to  receive  goods  in  the  wny  of  the 
master's  trade  as  where  a  servant  usually  itni  n^ted  with 
pawns,  lost  one,  held  trover  lay  acainst  the  masttr ;  and  so 
against  the  servant  for  disposing  of  another's  goods  to  iiis  mas- 
ter's use,  whether  authorized  by  him  or  not  so  to  do. 

^  26.  In  this  case  a  pawn4)froker's  servant  took  a  pawn ;  s  saik.  441, 
the  pawner  tendered  the  money  to  the  servant ;  he  laid  he  Jonr-s.  r. 
had  lost  the  goods.  On  this  Holt  C.  J.  held,  trover  lay  against  ^y/^^i 
the  master.   This  case  decided  the  master  was  liable  for  his  Eap.  347. 
servant's  negtects. 


Digitized  by  Google 


19$  CASS  ON  TOBTO. 

Ch.  77.  $  26.  In  this  Hof  Mlk  tb«  bankrupt,  w«i  pMMM4  «f 
«dfi.  9,    tbe  goods  as  bis,  and  September      17499  b«oam  t  bank* 

nipt.  September  23,  the  deft,,  Garraway's,  servant,  went  to 
Hughes'  shop  to  secure  n  (\oht  he  owed  Or.rrnwny,  rihI  found 
It  shut  up.  Hughes  th  livered  the  goods  to  Smith,  die  cieit., 
**  who  save  a  ren  tor  the  same  in  the  name  ot  his  master, 
and  ^old  Uic  same  lur  liis  master's  use."  It  was  objected  the 
action  bhould  not  have  been  bioughi  ag<imi»i  the  bervaiu,  as 
thft  conversion  is  found  by  the  jury  to  M  lo  the  use  of  tbe 
ntacer,  dw  gUt  «f  the  aotbo.  Amr  two  arguments,  judg- 
mailt  far  ibe  pk^  for  tbe  d«ft.  b  •  lor^  >%aMr»  tfan  no  pomn 
from  hit  mtftof  omi  eieuse  bim*  Hughes  had  m  ligjht  m  da* 
liver  the  goods ;  the  gut  of  trover  is  the  deuiner  or  disposal 
of  tbe  goods  o(  another  wrongfully,  and  it  is  found  the  deft, 
himself  disposed  of  them  to  his  mastc^r's  me,  Vi'hwh  his  master 
could  give  him  no  uuilionly  to  do;  the  (iisjiosal  is  the  defl's. 
own  tortious  act  ;  the  act  of  seliini:;  thf  ^oods  is  the  ronver- 
sioii,  and  whether  to  the  use  of  hiiii^^eir  oi  a»utli<-T  niakes  no 
dilSerence*  The  finding  Uiat  lite  dcfu  disposed  of  liic  goods 
fer  hn  maaCer's  use  w  only  tbe  oemekiaioo  of  the  jury,  and 
does  not  bind  the  court.  Tbe  taking  upon  bim  to  diqmoo  ti 
•notber'e  |iro|>erty  it  tbe  iorliom§  and  Ibe  ^u<of  this  ee^ 
tioii*  See  Amofee  •«  Delamine. 
2  Mod.  242,  87.  In  this  caee  the  ph.  bougjht  some  sbeep,  by  a  good 
24«,  Mpics  r.  purchase.  The  same  were  sold  to  one  Marwood,  who  brought 
SfisMiidlT^iL  miction  i-f'plevin  a8:fii'i«i  the  pit.  for  taking  them,  and 
Solchy  aideci  tin  ofiicer ;  Soleby  being  Marwood's  servnnt,  by 
his  order  aided  in  driving  the  sheep  to  Marwood's  ground, 
where  they  left  them.  The  ph.  demanded  the  sheep  of  Sole- 
by, and  on  his  refusal  to  deUver  them,  brought  trover  against 
Urn,  and  the  jury  foond  the  demand  and  tefiisal,  bm  not  any 
coDvenion.  Judgment,  ooeoovemkm;  and  tbe  eonn  held,  laL 
propetty  must  be  Moved  m  tbe  |ill.,aslMre  itwas^and  aooo-- 
vorsion  by  the  deft. ;  they  that  make  a  bavgam  flHty  diaaoifo 
it ;  not  against  the  deft.,  Sat  be  was  gmlQr  of  no  oonversioa^ 
for  he  only  drove  the  sheep  while  m  the  custody  of  the  law. 

Second.  He  acted  by  his  master's  command — tho^ijrh  he 
had  no  title,  his  servant  is  excused  ;  for  if  the  master's  ruse 
depend  on  a  title,  as  here  a  disputed  one,  true  or  not,  k  is 
enough  to  excuse  his  servant,  who  cannot  examine  liis  mMSr 
ter's  title. 

Third.  What  the  deft,  did  m  m  mrmsnlMm  of  legal  pr»- 


Fonrth*  Not  fomid  ibm  was  a  copiPMimi ;  far  dm  speeial 
verdict  only  6nds  a  damand  ami  ffafi»a],  and  thoii§b  tUs  is  aft 
4  Mauie  h  *  OBimarskM  10  tbe  jury,  joi  it  is  nol  matter  on 

M.  am.  the  court  can  give  judgment  of  a  ooMtmiam  Bm  a 
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semnt  may  be  charged  in  iraMfy  though  iht  comtnoii  be  Ch.  77. 

for  his  mnster's  benefit.  ^rt.  9. 

2H.  So  no  action  of  trover  lies  against  executors  or  ad-  y^^\r^^ 
miiiisirRto!  s,  for  the  trovers  nnd  conversions  of  llieir  deceased  Cowp.  376, 
lestuiors  and  intestates  j    tor  trover  is  founded  on  a  tort,  whicii  xrou!*'^  ** 
dies  with  the  i<frt  /eoMr     and  bit  eonvmoa  is  no  conver- 
aion  bf  his  executors  Sec. 

39.  So  there  is  no  conversion  shewn  if  the  juiy  onlf  find  ^  ^ 
t  demand  and  refusal ;  for  the  deft,  may  refuse  for  good  rea-  46.— 16  Co. ' 
sons,  ond  then  he  is  not  guilty  of  any  conversion  ;  as  where  66,-2  Eap. 
he  finds  the  goods,  and  thinks  tiie  pit.  is  not  the  owner  ;  so  sho^'^ei  — 
where  the  deft,  has  a  lien  on  the  goods.  And  a  conversion  2a«uut47e. 
must  be  expressly  found,  the  judges  cannot  infer  u  from  lacts 
found,  as  in  Meres  v,  Soleby,  above. 

^  30.  The  dbtiriction  is,  if  the  deft,  has  no  tight  to  retain  buii.  n.p.44. 
the  goods  and  has  them  m  his  possession,  tiien  a  refusal  to  de — ^  RayA. 
liver  tbem  on  a  demand  made,  is  good  oTidence  of  a  conver-  j^^g,  g 
sioo ;  so  if  there  be  no  evidence  to  shew  he  has  them  not  in  Stand.  47  e. 
Iris  possession,  hwt  if  it  dop<;  appf ar  that  he  has  them  not  in 
his  possession,  as  where  it  is  sliewn  he  iias  lost  them,  or  they 
have  been  stolen  or  taken  from  him,  then  such  refusal  is  no 
evidence  of  conversion,  as  in  Ross  v.  Johnson  ^  ai.,  and  2 
Salk.  <i55,  though  liable  he  does  not  convert  them. 

$  31.  So  if  the  deft,  cut  down  the  pH's.  trees,  and  leave  s  Mod.84S. 
tfiem  on  Ms  land  it  is  no  conversion,  for  he  leaves  them  in  the  — -  ^^['  ^j^' 
pit's,  possession;  there  is  no  need  of  a  demand  where  an  ao-  Mali  fimn* 
tual  taking  or  actiiBl  conversion  is  proved;  and  using  a  thmg  170. 
found  is  no  conversion. 

^  32.    Tenant  in  tail,  expectant  on  an  estate  for  life,  with-  i  Com.D. 
out  impeachment  of  waste,  liie  deft,  cut  timber  on  the  land,  3">3. — l  0.  k 
and  had  it  in  possession,  and  this  was  no  conversion,  as  to  the  py^'p^f>^ 
ph.,  for  these  belonged  to  the  tenant  for  life,  the  moment  thej  or 
were  cut  down ;  the  pit.  was  the  tenant  in  tail,  and  brougibt  d^nd-  47  d. 
trover,  and  he  had  no  property  in  the  trees. 

$33.  In  this  case  the  landlord  leased  furniture  with  his  7 £,l^^ 
llonsc  ;  an  officor  forfioitsh/  took  it  in  execution  ;  this  is  no  Gordon:/, 
conversion  as  to  the  landlord,  and  he  cannot  have  trover  ^^^^^'ff^ 
against  the  officer  during  the  lease;   for  .to  maintain  ^rof^r, 
**he  must  have  the  right  of  possession,  as  well  as  the  riglit  of 
property  at  the  time,''  and  at  the  time  the  lessee  had  the  right 
of  posseassion,  and  the  pit.,  the  lessor,  had  parted  with  it. 

f  34.  If  a  bailee  negligentlpr  keep  a  thing  bailed  to  him,  as  Cro.  ei.  219. 
butler  &c.,  this  fe  no  conversion;  so  if  a  carrier  negligently  — *S«ik.S6*. 
keep  or  lose  goods,  this  is  no  conversion,  and  the  remedy  in 
eitlier  case  is  a  special  action  on  the  case. 

^  35.  The  banknipt's  wife  brought  money  to  the  deft,  who  2  Stra. 
bought  India  bonds  with  part  of  it,  then  the  assignee  seized  p^^,^.*' 
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Ch.  77.   part  of  thorn,  and  accepted  them  as  part  of  the  bankrupt  s 
Art.  9.    estate  ;  aiiti  on  trover  brought  for  tljc  irjoney,  judgment  for 
W'-v^iw  the  deft.    Here  is  no  conversion,  for  the  act  of  purchasing  \s 

confirmed  for  part,  and  canoot  be  disavowed  for  the  rest. 
7.^  H**  So  the  pit.  cannot  have  trover  if  die  property  be  not 

his  at  tbe  time  of  llie  oonvenioo %  as  wboie  A  stoia  goods  and 
Saitli.       .  sold  them  in  open  market  to  the  deft*,  who  sold  tlieni  to  an- 
other before  A  was.  convicted ;  the  owner  afterwards  prose* 
cuted  A  to  conviction.    Held,  the  owner  could  not  have 
trover  on  2Jst  H.  VIII.  c.  11,  giving  restitution  to  the  owner 
who  prosecutes  &ic.,  for  the  property  was  changed  by  this  sale, 
and  not  re-vested  in  tlie  owner  till  this  conviction  j  hut  before 
•  that  time  the  deft,  had  parted  uiili  ihe  possession,  and  so  did 
not  convert  the  pit's,  goods.    Tiie  dcli.  converted  them  when 
be  sold  them,  and  then  the  pk.'s  property  was  gone. 
7  MflOT.  It       %  37.  Trover  lor  lbrt]r*ooe  cords  of  ivood  the  pit.  pot  en 
^^7.  BoodM  board  the  Laura,  owned  hj  the  deft.,  to  be  carried  firom  Pe« 
^'  nobscot  to  Boston  on  freight,  the  master,  John  Booden,  to 

account  to  the  pit.  for  half  it  should  seU  for  in  Boston*  The 
vessel  was  stranded  near  Newbury  port ;  the  deft,  went  to 
Newburyport  and  took  charge  of  her  and  her  car<ro,  the  nias- 
,  ter  being  lost;  pnrt  he  sold  there,  and  carried  the  residue  to, 
and  sold  it  in  Bo>ion  ;  Ijcfore  the  pit.,  Abraham  Booden,  sued, 
he  made  a  demand  ol  tlie  wood  of  the  deft.   Pit.  recovered. 
There  was  no  doubt  but  that  this  was  an  improper  form  of 
actioo ;  hot  as  joslioe  was  done  hf  the  verdictytfae  court  wonld 
not  disturb  it,  but  rendered  judgment  on  it 
2  Bos  hv.      ^36.  The  pit.  sent  prints  to  India  by  the  defts.  to  seU  there, 
^CofvMl!^  H^^eeing  to  take  back  from  him  such  as  he  should  not  be  able 
S  Taiin  117.  to  ssU,  Eod  to  allow  bim  what  he  should  obtain  beyond  a  cer- 
CM  iciilfiiai        P"ce,  with  liberty  to  sell  them  for  what  he  could  get,  if 
r.  Blf-ecker.        could  not  get  a  certain  price.    The  drft.  not  able  to  sell 
—I  cbiitv    them  in  India  himself,  left  them  with  an  agent  to  sell,  dirccl- 
oaPlM4.16S.  ijjg  j^ijjj     remit  the  money  to  the  deft,  in  England.  Held, 
the  pit.  coidd  uoi  have  trover  for  the  prints.    Tlie  court 
thought  the  deft,  made  no  agreement  to  bring  the  prmts  back, 
and  that  he  had  a  right  so  to  leave  them* 
^joiinv  It.      ^      Trover  lor  a  horse ;  if  demanded  of  die  wife  or  snr* 
LiTin^tom  Mx.,  and  a  refusal,  this  is  noevidekice  of  a  oonver- 

Cited  2  Pliil.  8100  I  3«  The  deft,  having  bought  the  liorse  at  a  constable'e  sale 
7  Miiw  ^57      execution,  acquired  the  legal  property :  3.  It  must  be  proved 
254.  2!Mi.—    there  was  a  conversion  before  the  rommencement  of  the  action, 
e  East  688.—  a  sale  after  by  tlie  deft,  will  not  avail ;  to  con.siitute  a  conver- 
lBiir*tl.     gj^,^     support  the  action,  pit.  need  not  prove  a  manual  taking 
of  the  thing,  nor  that  the  deft,  has  applied  it  to  his  use,  but 
enough  he  assume  a  right  to  dispose  of  it  to  the  exclusiou  of 
the  pit's,  right. 
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Art.  10.  Some^merican  cotes,  k^l.  Furtlier  various  forms    Ch.  77, 
of  declarauoii^ ;  see  American  Precedents  248,250.    As  we    Art.  10. 
have  no  slatmes  respecting  this  aciinn  of  trover,  we  piaciise  's^'v-'^^ 
oo  Eogiish  authorities,  except  some  cases  wherein  our  statutes  S«»I«t»ciiti 
■re  th*  gnrands  oo  whioh  tbe  righte  of  property  or  possession    jabni!  b. 
inajr  depeoiL  In  thb  view  the  jdtV  right  to  reeover  in  tfaii  w>FeHgw> 
MiioD  nmr  often  itdgoaA  mttendly  or  wiM%  on  oar  oim  jofl^rk. 

fltatutes,  Fedenl  or  SCtle.  74,  Sargeant 

2.  This  was  an  acik»  of  trofer  fat  hty  on  Stii)ror*s  It*  t  ei  n  t  ^ 

land,  in  the  county  of  Lincoln ;  plea,  not  guilty ;  and  judg-  van^Amrinw 
ment  for  the  deft.    The  case  was,  the  ph.  had  got  n  judg-  v«FtalMH^. 
ment  against  one  Sawyer,  father  of  the  deft.,  who  owed  A  in  ^ 
SaJem  on  bond,  and  Jones  was  his  surety;  after  the  pit's.  ^^'nSJ** 
judgment,  and  Sept.  178S,  it  was  agreed  Jones  should  pay  A ;  Murrj-  r. 
that  Sawyer's  three  sons  (deft,  one  of  them)  should  pay  Jones, 
and  tfamr  atid  (atber  tecure  tbetn.   Jones  paid  A  about  ^£90, 
and  the  aaid  throe  soot  eeoh  gave  Jonet  a  nolo  fiir  £30»  fat 
Jooes  tetlified)  to  that  the  deft,  became  a  just  credtior  to  mt 
father  in  £^  and  the  father  gave  the  deft,  a  bill  of  tale  of 
this  hay  the  same  day  he  gave  hb  note  to  Jooet  (Sept.  27,  ^''"»'  • 


s  n 

couveniou  or 


1788.)    Oct.  3,  1788,  the  pU.  extended  his  execution  on  this  lot,  ulu» 

hay  as  the  father's  property,  on  the  idea  his  bill  of  «5n]e  to  hts  c»ses.  Fai> 
ton,  the  deft.,  was  frauilulent  and  void  ;  but  the  cf)iii  t  lield  :  p3^^°"|'|J 
1st.  Tiiat  where  a  man  is  itulcltted  to  several  cred;toi\^,  and  Jo^hs/r. 
one  of  them  has  an  execuiioii  u^uiu  »t  hiai,  he  may  bona  fide.  431,  434. — 


eonvey  enough  of  his  property  to  any  bmd  Jide  creditor  to  pay  g  q^Lx^ 
hit  whole  debt.  Wr— ^' 
Seoond.  That  the  deft,  who  had  engaged  to  pay  Jones,  who  l^"""/^' 
had  paid  the  lather't  debt,  wnm  homiJUk  eredilor  of  bit  eitl^^'^ 
father,  and  entitled  to  be  paid.  15  Johns.  % 

Third.  That  the  deft,  proved  the  sale  fair  and  bonett,  by  4^y^|0  ^ 
proving  that  he,  in  Aui:-  1788,  went  to  this  island,  proposed  to  Sdw.fltl. 
take  the  farm  th<  rr.  on  which  his  fatlier  then  iiad  this  hav, 
and  to  cAtry  some  cauie  down  in  the  fall  ;  that  the  faliier  had 
no  cattle  to  winter  or  to  eat  the  hav,  and  that  his  lease  would 
end  the  next  March  j  that  the  deft,  has  no  iiay  but  this  to 
whiter  his  cattle  upon  ;  and  forbad  the  pit.  to  levy  his  execu- 
tion on  tUt  hay,  and  thewed  him  hit  biU  of  tale,  and  the  haj ' 
in  the  barn. 

Fourth.  That  these  eireumttaneei  appeariog,  the  fitther't 
deposition  might  be  read  to  prove  the  delivery  of  the  biU  of 
tale,  which  had  no  witness  lo  it;  and  the  giving  possession  of 

the  hay,  there  bein^,  as  was  said,  nobody  on  the  island  to  see 
possession  given  of  the  hay,  or  t!ic  Hrlivrry  of  the  bill  of  sale  ; 
but  die  father's  testimony  was  rejected  till  these  circumstances 
appearrd  to  make  the  delivery  of  the  biii  of  sale  and  of  the 
hay  prouable. 

voi«.  HI.  26 
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Ch.  7f.       ^  3.  This  was  an  action  of  trover  by  a  seaman  for  Ins  chei>i 
Art,  10.    and  clothes.    The  ilel't.  was  master  ol  a  vessel  in  Portland, 
aod  the  pit.  mate  on  botrd  ber ;  they  stUed  on  t  ibreiga  ?oy- 
ber'ancT  Jul       '       ^  ^        mtttuiied  fuiQ  obliged  tbe  master  to 

I797"p«te"r!  return.  After  tbeir  arrival  in  Portland  the  pit*  went  on  shore 
Sjdoihan.    &c.,  and  the  master  detained  his  chest  and  goods  for  the 

owners,  on  the  ground  tbe  pit.  took  a  part  in  ilin  mutiny  nnr! 
compelled  the  vessel  to  return,  by  means  of  which,  as  liie 
deft.  said.  ;iri(i  liy  the  act  of  Congress  of  July  20,  1790,  the 
ph.  had  lorleiLcd  his  said  goods  to  the  owners  for  inn  ahsent- 

iDg  himself  be. 

The  court  held  ;  1st.  That  if  tbe  pit.  sued  for  bis  goods  in 

the  ^te  courts,  this  forfeiture  might  be  shewn  in  them. 

Second.  That  the  deft,  could  not  give  in  evidence,  that  the 
deft,  absented  himself  from  the  vessel  in  port,  because  the 
fact  was  not  entered  at  the  time  in  the  log-book  as  that  act 
required  :  but  3d.  That  the  deft,  might  prove  the  pit.  joined  in, 
or  excited  the  mutiny. 
3  Mass.  R.       ^  4.  In  this  action. it  was  decided,  that  the  writ  in  trover 
Tn^nlnl'^  abates  by  the  death  of  the  deft.,  being  an  aotkm  founded  on  a 
ton.  toft,  and  so  dies  with  the  deft.,  and  his  adouoistrator  is  not 

^mpellable  to  come  in  and  defend  the  action. 
6  Mass.  R         ^  r>.  Tn  this  case  die  deft,  hired  the  pit's,  horse  to  go  an 
l^k  ^J^''*^    agreed  distance,  and  he  went  beyond  that  distance  :  and  held 
WlMelwrifbt.  court,  that  he  was  liable  in  trover  for  an  unlawful  con- 

version ;  and  the  ph.  cam\ot  recover  in  this  case,  for  that  be 
so  carelessly  and  immoderately  drove  and  lode  the  said 
horse  and  sleigh,  and  so  neglected  to  uke  proper  care  of  tbe 
said  horse,  and  exposed  him  after  said  immoderate  driving  and 
ridin!:  for  so  lonc^  a  time  to  the  extreme  coldness  of  the  weath- 
er,"  that  tlie  horse  died,  and  the  9\^\z\\  ^vns  broken  &:c.  It 
was  agreed  the  deft,  did  not  ride  the  lioi^c  immoderately,  or 
neglect  to  feed  or  cover  liini .properly  with  clothes.  Judgment 
for  tbe  deft.  The  declaration  was  in  case  as  above.  The 
ground  of  this  opinion  was,  that  the  deft,  rode  the  horse  "  to 
a  place  without  the  contract;*'  then  his  use  of  him  was  aoon- 
versioo ;  but  had  he  returned  the  horse,  he  might  in  trover 
have  given  this  fart  in  evidence  in  mitigation  of  damages. 

0.  Towne,  administrator,  v.  Lovett  ;  see  Ch.  29,  n.  6  : 
administrator  sues  the  deft,  for  convening;  a  deed  in  the  int(  s- 
lale'b  iile  lime,  and  trover  for  a  stuvc  ;  sec  Jb  ixluro,  (Jh.  76, 
a.  8. 

a  Johns.  R.      ^  7.  Trover  or  detinue  will  lie  fiir  a  promissory  note  in  tbe 

Crookrhinks  ''^"^^     ^  ^^"^^  person,  but  not  against  the  payee  for  the  note 

roo  a  an        ^^^^  niaker,  after  be  has  paid  it.  See  2  Phil,  Evid.  120. 
7JobiM.R.        *N  R.  If  A  asrrce  with  me  to  build  me  n  '^hin,  and  to  furnish 
«.  Jotatra.        timber  for  the  frame,  and  i  am  to  advance  him  mouey  aod 
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to  tun)isli  ilie  materials  for  th<^  j  .miner's  work,  and  she  is  built  on    Ch.  77. 
laod  A  hues,  I  h  ive  no  properly  m  her  till  she  is  finished  and    ,']rt.  11. 
delivered  to  me,  and  hence  cannot  liave  trover,  if  before  lin-  s^-v^»^ 
isM  she  is  attached  aod  told  oa  execution  for  A*s  debt ;  but 
tbe  bujrer  will  hoM  her  agatnat  me. 

Art.  11.  Pleadings  and  "defence  ^c.  in  trover. 

^  1.  There  is  no  form  of  acdon  in  the  books  in  which  the 
pleadings  are  more  simple,  concise,  and  plain  than  in  tlils. 
The  declaration  is  always  in  substance  in  the  same  fonn. 

The  pit.  states  that  at  on  he  was  possessed  ol  the 

goods  he  sues  for,  his  property,  describing  them  of  the  value 
of  — ,  and  being  so  possessed  there,  afterwards,  the  same 
daj,  lost  them,  which  there  afterwards  on  the  same  day  came 
to  tbe  hands  and  possession  of  the  deft,  by  fiodrng,  some- 
times by  delivery,  and  the  deft,  at   on  converted 

them  to  his  own  use.  Trover  is  tran<5!torv.  Salk.  290. 

^  2.  The  pit.  may  declare  gencrili)  ihe  goods  came  to  the  Bull.N.P.88. 
deu's.  hands,  or  specially  by  finding,  and  this  need  not  be  jjaj.^**^*^' 
proved  as  it  is  only  inducement.    Tbe  thing  sued  for  may  be 
described  by  parol  evidence.  14  East  374,  How  a.  HsU* 

%  3.  Generally  the  pit.  ought  to  say  the  property  is  bis,  but  Mod  691.^ 
if  not,  and  only  that  he  was  possessed,  it  is  good  after  verdict, 
bad  after  default. 

It  is  sufficient  in  a  declaration  by  an  oxortitor  to  say  the  Moore  601 /~ 
testator  was  possessed,  and  made  the  pit.  executor,  without  acro^iaffi"" 
stating  the  executor^s  possession ;  and  regularly  the  value  of  663.-7  D.'  & 
the  goods  ought  to  be  averred,  as  a  fact  to  be  proved  in  order 
to  ascertain  the  amount  of  the  damages. 

^  4.    And  if  the  pit.  has  never  had  actnal  possession  of  tbe  i^"","^^ 
goods,  he  need  not  allege  that  be  was  possessed     as  where  las/jenkini 
the  ph.  S11C5  ns  executor  or  administrator,  but  '*  asthe  proper-  v.  Pluiab. 
ly  of  the  L^JOfis  di  aws  to  it  n  possession  in  law,  tho  executor 
also  may  declare  on  his  own  possession  as  execntor." 

§  5.  "  Whenever  trespass  ior  taking  goods  will  lie;  that  is,  2Sii«iid.4T1t. 
when  they  are  taken  wrongfully,  trover  will  also  lie for  one  ^^l^i  fi^^ 
may  qualify,  but  not  increase  a  tort.   This  rule  is  not  ques>  ai. 
tioned  in  any  modern  cases ;  see  3  Selw.  1152. 

^  6.  Alid  the  trial  of  the  merits  in  cue  is  a  bar  to  the  other  f^J^'^c^J^^' 
of  trespass ;  but  jTKlc^tneiit  against  the  ph.  in  trespass  is  not  a  35._Cro.  El. 
bar  to  trover,  lor  tiiere  luay  be  no  force  to  justify  trespass,  668. — SirT. 
yet  a  conversion  or  disposal  of,  or  using  the  goods  to  support 
trover.    1  Burr.  20.    And  the  cases  are  numerous  in  which  e.  266»  267. 
trover  will  lie,  and  not  trespass ;  ss  where  goods  are  lent  and  — ^  Mlt.fl80. 
detained,  ao  in  the  ease  of  Cooper  e.  Chitty,  above  stated,  and 
Smith  r.  Miller  ;  1  D.  &  E.  47ft,  Clerk  v.  Withers.   A  con- 
version laid  in  Esghmd  amy  be  pnyved  in  IreUmd. 
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Cm.  77.       ^  7.  Husband  and  wife.    When  the  action  is  brought  by 
mlrt.  II.    ^»aro«  and  feme,  there  is  somctimps  some  question  how  the 
ad  damnum  ?hn\\  be  ;  ?o  how  tlie  action  is  to  be  brought  on 
1  Snik.114. —  tJje  (inversion  of  the  wife,  she  may  convert  alone  or  with  him. 
4Yeir.  1C6^      ^  ^-  hook,  it  is  said,  if  a  feme  convert  goods  before 

100.  marriage,  or  the  wife  alone  during  marriage,  trover  hes  against 

l^okbwn^    husbaiid  and  wife.   In  the  first  case  the  conversion  is  to  her 
«.  QnavM.    use,  onless  the  sabjeet  matter  Is  in  exisieiloe,  and  the  husband 
refuses  to  defiTer  it  up  oo  demand,  then  it  may  be  said  the 
eonTOrsion  was  to  their  use.     In  the  last  case  the  conversion 
must  be  laid  to  tlie  use  of  the  husband  only,  and  if  the  joint 
net  of  both,  he  alone  may  be  sued,  Cro.  Car.  2.54,  294  ;  or 
Pen-fr.       both,  laying  the  conversion  to  his  use,  Yelv.  165,  Drapers. 
Digs*.         Fnlker.    If  laid  to  their  ufo,  It  is  fatal  even  after  verdict  ;  the 
same  and  oUier  cases.     l>nt  ('iliri  \vi?;e  In  trespass,  for  in  this, 
the  use  in  surplttsagep  Andr.  242  3  2  Stra.  1094  3  Selwya 
1159. 

BoiL  N.  W4h  ^9,  So  this  action,  being  founded  on  a  ler/,  may  he  brought 
agamst  one,  a  party  to  the  conversioii,  though  the  goods  be 
actually  converted  by  another. 

10.  Where  the  deft,  must  plead  in  abatement  the  pit.  is 
partner  with  another,  see  Stra«  B20,  stated  above. 
S8M»44y«.        11»  As  the  bailee  recovers  to  his  own  use  and  is  charge- 
able over  to  tl)c  bailor,  the  bailee  must,  in  trovetf  conclude  to 
.  his  own  damage. 

12 Mod.  101.  §  "The  conversion  is  the  gist  of  the  action,  and  in 
trover  agamst  ten  d efts,  wheieia  the  pit.  declared  oi  a  linding 
by  ten,  and  a  conversion  by  nine,  and  judgment  against  the 
ten ;  the  eourt  said  the  conversion  was  the  gUt  of  the  action ; 
fer  if  a  man  find  goods,  it  is  lawful  for  oim  to  take  them, 
whence  this  is  error,  but  if  you  get  it  amended  in  the  Com- 
mon Heas,  we  will  get  it  amended  here,'^— was  on  error  in  the 
B.  K. 

8  Mm, IIM.  ^  13.  If  one  tenant  in  common  bring  trover  against  anoth- 
er, this  is  good  evidence  to  defeat  the  action  on  the  general 

issue. 

8  Sel«r  1157      ^        ^        ^        P^''^  owners  of  a  ciiaUei,  A  brings  tro- 
Sedgworth  v.  ver,  au<i  ihc  deft,  does  not  plead  iJiis  in  abatement,  B  tlien 
fiwmd.     may  sue  alone,  and  the  deft,  cannot  plead  in  abatemoot  of  his 
actioni 

8Mw.  use.  $  1ft.  If  trover  be  brought  by  buriiaDd  and  wile,  the  deo*- 
laratiott  ought  to  state  the  possession  in  him,  and  damages  to 
him ;  but  it  may  be  alleged  he  and  she  eonverted  the  goods 

to  his  mc. 

AgawtXIsle,     §        A  plea  in  justification  must  cither  traverse  fhf  ron- 
S£tp. MO.    version,  or  confess  and  avoid,  for  the  conversion  is  the  gisi  of 
the  action,  and  it  is  not  enough  to  justify  tjhe  taking  only. 
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^  17.  If  trover  be  for  money  fee,  the  Heft,  mny  l>f>  n!lnwprl  Pit.  77. 
to  brinjT  thn  Thine;  sued  for  ioto  court :  but  ii  w  is  said  the  court  Jirt.  11. 
would  iio'  illow  tiiis  in  tr99€r  iot  goods.    2  btfa.  1191,  Oli-  v^^v^> 

Vanl  r.  Bei  no.  Sirm.  148.^ 

^  18.  Alid  where  the  goods  are  of  a  ceriain  value,  and  3^J[l'^3l54 
there  is  no  rort  to  increase  the  damages,  they  may  be  brought  wketten  v  ' 
iMD court;  3W.  BL90jl;  lWilg*2S;  or  dolirfliod  totbeWr^' 
oltp  «iid  ooito  paid  to  tbB  line  of  the  iDotioD,  S  Buir.  1963, 
Fnber  «.  Price ;  but  the  mechanic  toob  of  coe't  tnule  Dot 
lowed  to  be  brought  in,  1  Johns.  R.  65,  G6. 

^  10«  J%§  fha.  The  general  iafue  is,  not  gtiilty.  And  it 
is  alleged  in  many  books  that  there  need  be  no  pies  in  tfaiaeo* 
tion,  but  this  and  a  special  plea  of  a  rf^lease. 

On  geiicrol  principles  every  ground  of  defenre  thnt  shews 
the  conversion  was  lawful,  may  be  in  eAifituce  ui\  iliii  issue, 
for  the  giM  of  tljis  action  is  wrongful  conversion,  and  whatev- 
er proves  DO  wrongful  cooversioQ  or  detainer  is  evidence. 

(  SO.  Heoee  in  «rowf  ibr  a  gm  die  deft,  nay  give  id  en*  M.N.  tm, 
denee  be  wte  a  game-keeper,  and  took  the  gun  W  nrtue  of  ,^"1^  J V''* 

SSI(33  Ch.  U.;  BO  thit  be  took  the  goodi  fiir  loO,  thoagh 
in  treipesB,  this  most  be  ipeoitfly  pleeded.  A  geoml  rdeue  w 

is  a  good  plea. 

§21.  If  an  administrator  bring  trover  on  his  own  possession,  s  Setw.  1160, 
the  deft.,  on  not  trnHty,  may  give  in  evidence  a  will  and  an  Bl«iiifi«ld». 
executor ;  but  \i  on  the  intestate's  possession,  deft,  matt  plead 
it  in  nii;Uement,  and  2  Ld.  Raym.  824. 

^22.  The  statute  of  linniatious  must  be  pleaded,  and  if7MoU.99,  ' 
the  trover  be  before  six  years,  and  the  conversion  after,  the  "* 
ftatnie  eamiot  be  pleaded,  Ibr  the  action  aoeroea  on  tbe  coih 
WMi ;  hence  tbe  eonnrenion  is  the  pobt  to  be  attended  to. 

^  S3.  Tboi^h  it  has  been  said  bjr  Twisden,  and  dfaen,  s  E»p.  357^ 
diat  in  trvper  there  is  only  the  plea  of  not  guilty  and  a  release ;  J^^' 
yet  there  is  no  doubt  but  that  several  special  pleas  may  be  Coridool 
pleaded,  where  the  defence  is  mainly  matter  of  law  ;  as  wine 
seized  for  prisaL'f.  Salk.  C54 ;   so  a  special  judgment  in  tros- 
pass,  for  the  same  matter  or  goods,  2  Esp.  357  ;  to  a  rc<  ov(  - 
ry  in  trovrr  against  J.  S.  for  the  same  goods,  2  Esp.  357  ; 
though  all  these  luay  be  in  evidence,  35S  j  so  distress  for  port 
duties  may  well  be  specially  pleaded  in  trover. 

^  34.  Defence  or  ground  of  defence  in  tiofer  is  veiy  vari- 
ous, h  mvolves  perhaps  more  qoesiions  of  property  than  de* 
Aoee  in  any  other  kind  of  aetiott,  as  nnistalrsady  appear  in  the 
many  cases  in  this  cha|PMr.  Bat  in  some  authors  more  of  the 
grounds  of  defence  in  trover  are  considered  at  large  under  this 
head  than  in  others.  Some  consider  the  doctrines  or  laws  at 
large  as  to  fixtures,  Hens,  bailments,  many  kinds  of  sales,  &lc, 
under  tbe  bead  of  iromer  }  others  not ;  and  in  this  work  they 
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Ch.  77.   are  considered  very  much  by  themselves;  liens^  lor  mstancey 
Art  11.  are  the  subject  of  a  separate  chapter,  so  bailments 
v^-y^^     ^  25.  Oran  trover  is  brought  in  England,  and  sometaMS 
Mm  V.      here,  for  stoves,  inMi4)ack8,  coppers,  and  things  that  are  or 
are  not  fixed  to  the  freobold>  and  so  are  a  aait  of  it  or  not; 

Johns.  R.907,  «  i  .        .  ' 

^  SO  personal  estate  and  subjects  of  this  nenoo  or  not,  aecoraing 

s3.  hi  iro-  to  eircnnistances.  Whether  a  thing  be  subject  to  a  lien  or  no^ 

^  ""^  is  a  fixture  or  not,  is  bailed  or  not,  sold  or  well  roortgaeed  or 
wwre  prop-  .     '  ,      ,  ,/  ,        ,      ,  ,    ,  .  °  R 

rriv  ir  a       Hot,  ofe  qiicstions  that  hnve  as  nttle  to  do  with  this  action  as 
ibini  person,  some  Other  kinds  of  ;i(  ilo)!!?.    In  fact  they  are  questions  of 
122,thoogh    property,  general  oi  special,  tiiai  very  Irequently  arise  quite 
notcoanect-  independently  of  all  actions.   These  questions  may  be  settled 
5rfiS*mwiwii       ^^^^  parlies,  with  or  vvitliout  suits,  as  they  agree  or  not.  If 
the  defence  be  n  fixture,  that  isy  if  tiever  is  hma^  fer  om^ 
and  far  wfaicby  of  oonrse,  this  personal  aetion  of  <re«tr  dpen 
not  fie,  file  head  of  fixtures  is  to  be  resorted  to,ibr  the  law 
on  this.   So  as  to  bailment,  and  liens  Sec.,  and  sometimes  un- 
der other  heads  f  for  instance,  Irover  may  be  against  an  inn- 
keeper  or  carrier,  factor  or  dyer,  &:c.  for  detaining  the  ph's. 
horse  or  cloth,  and  the  defence  may  be  the  lien  of  either. 
This  comes  more  jiroperly  under  the  h^ads  of  Liens,  and  of  Inn- 
keeper, Carrier,  Factor,  ^z^.  for  eacii  f)ne's  lien,  and  so  lii.^  de- 
fence is  of  a  particular  knui.  The  lien  of  a  niiilei ,  lor  iiiaiaiu  e, 
to  retain  for  his  toU  or  price  of  grinding,  requures  ^uite  a  dif- 
Imnt  consideration  ran  thai  of  a  factor  far  his  general  bal> 
anee ;  so  that  of  an  attorney  for  his  labor  and  charges  on  pa- 
pen,  and  that' of  a  mannfaotnrer  far  hia  kbor  and  ehaigei  on 
the  goods. 

4  It  is  a  good  defence  in  this  action  to  prove  the  thing  sued 

Drskpif.  for,  vrns  taken  to  do  a  work  of  chanty  or  a  kindnps«;  to  the 
ph.,  and  with  no  intention  to  injure  it,  or  in  ronvr  i  i  it  to  the 
deft's.  use,  and  in  such  case  if  any  accident  iiaj^jx  ii  to  it,  tins 
is  no  illegal  conversion  ;  but  as  it  would  be  a  jusUUcaliOQ  in 
trespass,  so  it  is  a  good  answer  hi  trover. 
4  Jobn».  H.  k  ^  is  ^  defence  to  shew  a  vessel  wrecked 
nt^,  Grant  tnd  sold  according  to  fareign  laws*  Aa  where  an  Amefiean 
•.irUcbUB.  Yenel  was  captured  hf  a  French  privateer  and  named  to  a 
Spanish  port,  then  to  Samana,  where  she  was  put  in  reqnisi- 
tion  by  the  French  government,  and  sent  to  Barracon  wbera 
she  was  dismantled  and  abandoned  ;  there  she  stranded  on 
the  beaclr,  was  sold  by  the  officer  of  the  port  at  auction,  ac- 
cording to  tfiP  laws  of  the  place,  nnd  bought  bv  nn  Atnprican, 
who  nt  a  cereal  expense  repaired  Ik  r  at  New  \ork,  ;mil  ibero 
WHS  (li  laanded  by  the  oris^inal  ownci  ,  and  who  hrou^hi.  f rarer  ; 
and  judgmeut  against  him,  for  tiie  property  was  chauged  by 
the  sale,  by  the  laws  of  Spain,  in  cases  of  wreck  or  derelict. 
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^  ^27.  VVIierc  nn  execution  is  no  drfenco  for  dif  creditor.    Ch.  77. 
The  lieit.  gut  judgment  and  execution  against      bdnkrupl,  and   »^rt.  12. 
accompanied  the  officer  in  levying  the  execuiujii.    This  exe-  ^^-v-'^^ 
cutioo  was  afterwards  avoided  by  a  comoiissioii  oi  baiikrupLcy.  ^J^^^^  ^' 
Held,  tfoter  lay  against  the  creditor,  tfaoof^  the  goods  wen  Men  ham,  a*- 
regularly  fold ;  and  thopsb  he  never  baa  reeeivtad  akber  ih»  si&nee, 
Sooda  or  the  vahie  from  the  officer.    So  it  is  the  same  tUng  ll''^^"^ 
if  the  creditor  give  a  bond  to  the  officer ;  thia  ia  mtermoddlnig.  BMh«.te^ 

Art.  12.  J^putenea  im  iromr,  ^  1.  Ia  tfabaetioD,  aa  above  kw. 
stated,  the  pit.  must  prove,  first,  property  and  right  of  posses- 
sion ill  himself  in  the  goods  in  fjnf  stion,  at  the  lime  of  the 
conversion.  So  mur-h  wrs  It  necessary  for  the  pit.  to  prove 
in  the  ancient  action  of  detinue  in  order  to  recover  the  goods 
themselves ;  and  this  action  of  trover,  in  many  respects, 
comes  in  the  place  of  that,  to  recover  damages  to  the  value  of 
tbe  goods  matead  of  the  goods  tbenoaelves. 

$  He  must  provo  tM  vahie  of  tbe  goods  oonrerted,  and 
also  suffioiemljr  iaeoiify  diem  n  bia  deacriplioii  of  them  in  faia 
dedaratioai  and  inbb  evidenoo;  but  as  he  sues  only  for  dam> 
ages,  it  is  enough  for  bim  so  to  describe  tbe  goods,  and  so  to 
prove  his  description  as  that  the  jury  may  fnirly  nndorstund 
his  case,  and  so  as  tliat  if  another  ertion  be  brou^t  it  may 
^lirly  appear  they  have  been  ali  i  ady  sm  d  for. 

3.  The  ph.  nil) St  prove  pobsesbion  in  tiie  deft.,  and  a  con- 
version by  him.  Evidence  to  prove  his  ])osscssioa  is  oi  but 
fittle  importance,  unless  bis  conversion  be  also  proved,  and 
evidaoco  to  prove  bia  converaioo  b  tbe  very  oaaenco  of  tbe 
pk'a.  ease.  Wbai  evidenee  does  or  does  not  prove  the 
deltas,  eonveraion  ia  a  question  that  majr  ariae  m  thoosands 
of  caaea*  It  is  not  often  necessaiy  to  prove  bow  tbe 
deft,  came  by  tbe  goods,  whether  by  finding,  delivery,  or  oth- 
therw<;e,  this  being  only  inducement,  or  in  what  particular 
inuiiiier  \ic  possessed  them  ;  his  conversion  of  them  is  the 
only  essential  matter  to  be  proved,  and,  ns  will  be  seen  by  the 
cases  before  stated,  conversion  means  disposal  or  retainer  of 
goods,  or  a  personal  chattel,  to  the  deft's.  use  ;  the  question 
turns  upon  what  is  an  unlawful  or  wrongful  eoovarsioii,  dispo* 
aai»  or  retamer.  Many  oases  as  lo  this  point  have  been  abeadjr 
stated ;  a  taw  more  nrost  sdfioe. 

$  4*  if  the  endeoee  be  that  tbe  eanier,  or  wharfinger,  re-  sgMod^v*. 
tains  the  goods  of  tbe  pit.,  because  he  refosea  or  neglects  to  Yorke  v. 
pay  the  carriage  or  wharfage  of  them,  this  eviflrr  re  proves  ^j^^^J^i, 
no  conversion,  as  the  deft,  has  a  nL^lit  to  rptain  till  thus  paid.  762,  f-r.? 
It  follows,  if  the  deft,  has  any  lien  on  thi  tn  for  a  debt  due  to  ^  Uumr.  2d4»,' 

hr  I  r    1  I  RobiiisoS  V. 

im  from  the  owner  ol  them,  the  owner,  to  jjiovc  a  conver-  y^^^^ 

sion,  must  prove  he  paid  or  tendered  the  debt  before  he 

sued. 
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m  CASE  ON  TORTS. 

Ch.  77.  But  if  the  pit's,  evidence  proves  tlie  carrier  or  Trharfineer 
Jirt.  12.  broke  open  a  box  containing;  the  goods,  or  sold  lliem,  or  used 
v.^'V^/  them,  or  having  them  in  his  possession  and  no  lieo,  aud  his 
'vrtS^  refusing  to  deUver  them  or  let  the  pit.  take  them,  or  if  ib« 
i«stra.»ia,  P^^'*"  endence  pram  the  dkft.  dmam  fbem  ai  Us  mni,  or  u 
^jradbauHsfl  •mthcr'sy  tlH  mdeae*  prairas  t  ooavenkNu  liakniM  v. 

Q^dtn,  BhiB  w.  Roe^  BroiRi «.  HadgM,  MaJkdKf  «.  Caninil, 
iliove. 

6  Moil  212,      So  where  a  carpemwr  worked  in  tlia  Idng's  yard  and  refiis- 

Igldwia  V.     ed  to  labour  there  any  more,  and  the  surveyor  retnined  his 
ftPhi7"EviJ.  tools  under  a  pretended  usage,  and  refused  to  dehver  tli< ui 
119.^ — 6Ea«t  an  demand  made;  held,  thi«;  evidence  proved  a  conversion, 
for  the  survc  \  or  assumed  upon  iiimseU  llic  property  in  and 
right  ot  ihsposing  of  another's  goods ;  and  whoever  detuius 
another's  goods  without  cause,  takes  upon  himself  lbs  right  of 
disposing  of  tbem.  ^ 
^  5-  So  if  the  pteV  wnimo9  pram  bit  temnt  puralnaod 
Mn  ir     8°odt  far  bin,  md  tb«t  lbs  deft.  ooavcrlMl  ifaem,  the  plu 
Btod.*       pfOTOs  a  coovmioa,  and  naj  mainiaiB  trarer ;  Ibr  by  tb*  aa^- 

vanl't  poiBession  the  property  is  vested  in  tha  pit* 
a8s0iid.47li.  6.  So  if  the  evidence  be  that  the  pit.  bought  eood«  of  A, 
and  ordered  tliem  to  he  pent  bv  a  particular  carntt,  and  a 
delivery  to  him  or  his  servant,  and  that  a  stranger  hai»  taken 
ihem,  the  pit.  proves  his  conversion  and  mav  have  trover,  for 
the  delivery  to  the  carriei  or  his  set  vuni  nauied  by  the  pk.,  is 
a  dallvery  to  the  ph.,  ancl  vests  the  property  ia  faim ;  and  if 
loak  or  damaged  the  laia  is  bia,  and  tbe  pit.  only  can  aiie  dha 
earner.  So  if  the  pb*  order  ibem  to  be  aaat  by  knd  eanriaga» 
c  w  294    ^"^  vtodm  of  eoBvayance  by  land  carriage, 

Yaier!  Bayic.  ^  Case  is  the  game  at  an  order  to  send  by  a  particular  car^ 
—8  D.  V  K  rier,  and  if  the  seller  pay  for  booking  it  makes  no  difiereoce, 
33o,Dttwci.r.  f^^j.     ^^^^  ^^^^     -^^put  to  the  veadoo.  See  Dam  a.  Jaaaa% 

Ch.  24,  n.  1  ;  and  (Jh.  23.  a.  ,5. 

Cro  Car.  7.  So  in  trover  for  a  debenture  die  pit.  need  not  state  the 

26*2,  WiUoii     J    ■  ,     .       ^  J    f  1 

9  CbaJBberi.  ^'^^^      exact  sinn,  as  he  is  not  possessed  ot  it,  and  may  liot 

know  them  ^  but  if  he  do  state  tiieni,  he  must  prove  them  ex- 
actly, or  besoMiiled  ;  cited  3  Selw.  1165. 
4  Salt  lao,  6.  So  if  tbe  pb.  bring  trorer  ibr  a  shi]),  ami  prove  tbe 
^  '^00^°  of  powearioo  as  owner,  it  ia^gpod  evideoae  frm&  fatU  of 
CM  a  PUi.  ovmetibip  or  propeny,  wiibout  doouipala,  aa  tbe  bill  of  sale 
£vid.49, 121.  or  the  ship's  register,  unlil  some  contrary  evidenee  ia  pio* 
s^^ituntu  *^  general  principle,  that  actual  posses- 

Builk.  sion  of  a  personal  chattel  as  owner,  in  contemplation  of  law, 

draws  to  it  general  property,  or  this  possession  is  prima  facie 
good  evidence  of  property  on  which  the  pit.  may  declaru  aa 
of  his  own  goods,  and  give  this  possession  in  evidence  to  prove 
them  so  ;  aud  it  will  be  sufficic;uL  if  ihcre  hu  no  evidence  of 
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fight  or  property  io  the  deft.,  and  aoeh  coiurideratioiis  explain  Ch.  77. 
many  cases,  saying  the  pit.  most  prove  pfopertjr.  Jhi*  19. 

9.  Wherever  the  deft,  comes  into  the  possesBioo  of  the  <^.^^v^^^ 

goods  by  nn  ifninwfiil  taking,  it  is  itself  a  conversion,  and  the  Broin  r,iU»«, 


finding,  or  by  bailment,  or  other  ways  not  tortious  or  uolawful. 
However,  in  tliie  caae,  wtiere  his  poseeeuoa  begins  lawfully, 
as  00  fioding  a  Jewel  or  taking  up  a  stray  beast,  yet  if  he  ille" 
gaOy  me  it,  as  if  lie  wear  the  one  or  work  the  other,  fhis  is  a 
conversion,  and  no  demand  is  necesiaij. 


merely  made  excuses  for  not  returning  them  as  iie  was  to  do,  j/y  '^iS? 
bat  did  not  absolutely  reluse  to  delir^  thena.   Held,  this  evi-  157! 
deoce  does  not  prove  a  eooversioD,  '^Itad  the  true  remedy  is 
assumpsit  on  his  oootract ;  he  made  no  claim  to  the  goods  in 

act  or  words. 

<^  11.  In  this  action  the  evidence  was,  that  the  banlcrupt,  in  2  H.  B.  135, 
coniemjilaiirui  of  insolvency,  and  to  defeat  his  creditors,  sold  a  '^^'^''xo"* 
large  quantity  of  goods  to  the  deft.,  and  delivered  them  ;  soon  Jenkioi.'  ^ 
after,  W.  committed  an  act  of  bankruptcy,  and  his  assignees 
brou^  trover ;  and  judgment  against  them,  because  they  did 
not  prove  any  demand  of  the  goods.  And  the  court  held,.E 
demand  and  refusal  necessnry  to  be  proved  to  support  trover ; 
for  when  the  sale  was  made,  the  parties  v/f  re  competent  to 
contract ;  "  there  was  no  unlawful  takins;  of  the  goods,  though 
the  transaction  was  liable  to  he  impciu  lied  by  tlie  assignees; 
they  might  either  aflirm  or  disaffirm  the  contract."  Had  they 
deofiaoded  the  goods,  a  refusal  to  deliver  them  would  have 
'  been  evidence  of  a  conversion.'*  According  to  this  case,  he 
who  receives  goods  under  a  sale  fraudulent  on  the  seller's 
part,  does  not  so  take  them  as  to  be  guilty  of  a  conversion ; 
but  qua?re,  If  this  derides  the  case  where  the  buyer  is  know- 
ingly a  party  to  a  fraudulent  sale. 

^12.  It  h  exclusively  the  province  of  the  jury,  to  decide 
when  a  demand  and  refusal  are  evidence  of  a  conversion  or 
not.  Blires  e.  Soleby,  ante,  and  S  Selw.  1 176 ;  Ross  e.  John- 
son :  and  Ktrkman  «.  Margraves  i  York  e.  Greenough,  ante. 


▼OL  111.  37 
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Ch.  77.  in  1  rover  the  pit.  proved  a  demand  of  satisfacuon  lor  the 
Art,  12.   goods  taken  and  a  refusal,  and  this  was  was  adjudged  to  be 

v,^-v-^^  sufficient  evidence  of  a  conversioo,  though  thero  was  no  de- 

^'*yJ-^>    mand  of  the  goods  themselves. 

^  oo  eby*       ^      TroTO  Is  foT  damages ;  hsm^  dw  ML  canooc  oblige 
1  wiuss.    ibo  plu  to  tako  the  jewel  kcm  for  wbieh  the  Mtioa  »  braqglbt. 
8  Johns.  R.      ^  15.  In  trover,  evidenoe  the  pit.  pcomieed  to  reftacB  the 
flStSa^''  goods  to  the  plt^  and  he  has  not  returned  them,  is  evideooe 
atn.  8ia     of  a  oonveniony  and  a  premis  demand  aqd  refusal  need  not 
be  proved.    This  may  be  a  general  rule,  but  clearly  it  must 
have  its  exceptioos  ;  .thou^  no  retum,  uuuiy  £w:ts  may  prove 
no  corf  version. 

1  Johns.  Cas.  ^  1<3.  It  is  said  in  this  case  li  the  deft,  admits  he  had  the 
406,  La  Place  pit's,  goods,  aod  that  he  has  lost  them,  this  is  sufficient  evi- 
10  Joho«.  a!  dence  of  a  conversion  ;  and  that  a  demand  of  payment  or 
172,287.     satbfaciion  generaUy,  fc^  goods,  is  aauffiiMtdeiBaiid.  Theia 

two  cases  are  doubtfiU  jaw  at  least* 
8JohD».Cu.     ^  a  master  of  a  vessel  refuse  to  deUver  to  the 

411.  411,  Ja-  freighter  bis  goods^  it  is  evidence  of  a  oooversion,  though  the 
Kernp.-^  "    freight  be  not  paid  or  tendered,  if  the  master  waive  his  claim 
SKhil.  KtU.  of  a  lien  on  the  goods.   As  if  A  ship  goods  at  a  foreign  poit 
188.         '  for  New  York  by  the  master,  and  the  merchant  assign  the  bill 
of  lading  to  C,  who  demands  the  goods  and  tender^  a  sum  for 
freight,  but  if  sufficient  does  not  appear  ;  the  master  refuses  to 
deliver  them,  saying,  be  is  ordered  by  the  ship-owners  not  to 
do  it,  and  makes  no  objecdon  to  tbe  tender  of  the  freight,  ha 

2  L.  Baja.  is  guilty  of  a  oonversioii.  A  right  to  retain  may  be  waived; 
^  18  Johns.  R.  167. 

^  1 S.  Trover  lies  against  a  earner  for  refonng  to  deliver 
goods  given  him  to  carry  $  but  not  against  him  for  refusing  18 
deliver  goods  given  to  his  servant*  ooless  he  has  been  gml^ 
of  an  actual  conversion. 
9l4°Jeiiner       §  property  in  the  custody  of  the  law  be  lost  without 

r.  Jftlift.  ^^^^  ofnc(  I  's  negligence,  trover  does  not  lie.  As  where  an 
oiUcei  uLiached  a  raft  of  tiaiber  as  A's  properly,  aiid  look 
possession  of  it  &c.  at  C's  suit,  aod  while  in  the  officer's  poe^ 
session  and  his  agent's,  a  storm  carried  avay  a  part  of  it,  wfafeb 
was  lost ;  A  brouf^t  trover  against  O;  held^  it  did  not  lie,  lor 
while  in  tlic  ofTicer's  possession  it  was  in  the  oustody  of  the 
law,  and  tlie  deft.  A,  pit.  in  the  former  action,  was  not  liable 
for  the  loss,  there  being  no  negligence.  Con£MSton  does  aot 
prove  a  record.  1  Phil.  Evid.  312. 

§  20.  Description  in  trover.  Very  general  descriptions  in 
trover  ot  ilie  goods  Sic.  convened  have  been  allowed,  espe- 
cially after  verdict ;  as  trover  for  "  old  iron,"  VVils.  TO.  Tro- 
ver Ibr  a  horse,  evidence  a  gelding,  and  sufficieut,  2  L.  Raym. 
1309.  So  for  a  suit  of  chikH»ed  linen  and  a  nmS,  unexcep- 
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TROV£R«  ftU 

le  after  verdict,  1  L.  Raym.  1S9.   So  trorer  for  a  Ch.  77. 

parcel  of  (Hamonds  is  sufficient ;  so  for  so  many  ounces  of  Art,  12. 

cloves,  marp.  nnd  nutnie«rs,  uithotif  specifying  tbc  quantity  of  v.^^N"'^^ 

leacb,  crood  af'icr  itTdrrmrot  hv  drhujlt,  I  Tj.  RaviTi.  688.  Tro-  2  Sira  827.— 

T  2  Sulk 

ver  lor  4U0  pieces  or  ends  ol  boards,  good }  2  L.  Raym.  Hajifort  tt 

1219.  Jooes. 


§  31.  The  deft,  sold  a  ship,  (afterwards  lost  at  sea)  this  he  5,^;fJ?» 
eM  imto  .  defeeHfP  litb  Lm  a  tnte  befof*  big  bank,  ^^l^:^ 
ruptcy.   Held,  fail  aflsigDees  could  mbtara  ttorer  iganist  the 
deft.,  wUKntt  prnving  i  demand  and  fefbaal ;  Ifae  baakrupt'i  8Cdo.'il^ 
conveyance  being  defoetiTe  did  not  })ass  the  property,  and  tfaen 
tlie  deft's.  sale  was  a  eODTernoii.  See  2  Phil.  Evid.  1 19. 

*^  22.  When  a  carrier  loses  goods  by  accident,  trnver  lies  PmVpNN. P 
noi  against  him,  but  does  when  he  drliveis  them  \o  n  third  f^'  )*^^}  ^- 
person,  and  is  an  actor,  though  under  a  mistake,   o  l^irr.  XajloffifiS. 
2S25,  Ross  V.  Johnson  ;  4  Esp.  R.  156  ;  and  see  also  JJioin- 
ley  V.  Coxvvell,  2  Phil.  Evid.  118  j  Stra.  576  j  2  Salk.  655. 

^  Sd.  A  agreed  to  boy  of  B  the  remainder  of  a  term,  and  SBo^l^P. 
B  delifered  f»  A  the  leaae  lo  get  an  amigproent  written ;  A  f^^;;,^^*" 
then  got  aa  enlargement  of  the  term  from  the  landiord>  and 
tefoEM  to  iee^  B*s  assignment  or  pay  the  ftifl  price,  be* 
cause  B^a  taider-tenant  had  remored  aome  Gxtnrei ;  abo  A 
refused  lo  ntom  the  lease ;  held,  this  waa  evidence  of  a  eoo^ 
version  of  it,  nnA  trover  lay  against  him. 

^  24.  H(  Id,  ;i  lunrmt  jmr  autre  vie  has  no  such  property  in  6  Bo«.  At  P. 
trees  cut  dowo  by  a  stranger,  as  to  support  trover,  for  thnugh  Jf'p^ASj^ 
such  tenant  has  a  special  pioperiy  in  them  wliiie  slaudmg,  yet  comi^ 
that  property  ceases  when  they  are  ctu  down. 

f      la  this  ease  the  defta.  distrained  for  goods  for  a  poor  ^  Burr  im, 
ime  m  the  hands  of  the  repfesentatives  of  the  person  fiable  to  „.  ev^uIT^' 
pay  the  rate ;  held,  proof  no  previous  demand  had  been  made  pamk  oft* 
on  the  n  prasnnlstii  r  I  was  not  evidence  of  a  eonyersion^  ~ 
though  the  tax  was  demanded  of  the  iotestate,  and  of  bis 
widow  and  representative  after  his  decease,  but  not  adminis- 
tratrix, but  the  pU.  was  administrator.    See  JUeo,  several 
cases. 

^  26.  A  and  B  owned  a  parcel  of  salt,  A  sold  his  half  to  2  Cain.  1<J6, 
the  ph.  by  B's  consent ;  held,  tliis  stveied  the  tenancy  in  Hicjj^k.— 
common,  and  bn      refiisal  to  deliver  A's  proportion,  the  ph.,  9  Johns.  R. 
Us  vendee,  might  well  have  trover;  see  1  East  S63,  Smith  e.  ^ 
Slokrs.  This  salt  was  «  divisible  aitiele.  «  st.odru>g. 

4  27.  A  dechoratioo  m  trover  for  fifty  pieces  of  square  ttm-  Hg'^e^'^;^, 
ber,  held  eeitain  enough,  thoogh  the  l|iianthy  each  piece  or  Thompsoa!"' 
all  the  pieces  contained  was  not  shewn ;  so  a  declaration  for  Taiboir. 
*'old  iron**  wns  held  good  on  a  motion  in  arrest  of  judgment 
Willes  70,  and  cases  cited. 
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Cti.  78.  28.  This  was  trover  against  four  defts.  ;  hck!,  all  cannot 
Jirt.  1.  be  iouiid  guilty  on  the  same  count,  without  proof  of  a  joint 
v.^'V'i^^  conversion  by  all,  was  trover  against  two,  bankrupts,  aiiti  lwo, 
1  Maaie  At  as  tlicir  assignees.  Proof  was,  the  bankrupts  beibre  suck,  re* 
ft92  nSi  ceived,  and  after  such,  pledged  the  goods  without  aiitboiitjr  to 
«.  cBMsie  i»  do  so ;  and  the  atngooct  after  the  bukruptcy  took  posaoMMMi 
^  of  the  fpoAM  and  refuted  to  deliw  then  to  tbe  imc.  oq  de- 

mand. Held  also,  joiot  conversion  was  not  pcofod;  the 
pledgiDg  iras  tbe  conversion  before  the  assignees  existed  as 
assignees,  and  their  refusal  to  deliver  oa  demand  was  another 
and  Their  conversion. 

Notes,  Forms  in  Trover,  8  Wentw.  372,  380  ;  and  Index 
25,  2B,  references  to  forms }  AiuericaD  Precedents  243, 249  ; 
y  VVenlw.  Index  75,  77. 


CHAPTER  LXXVm. 


CASE  FOB  WASTE. 


]  Wms.  Art.  1.   ^1.  This  action  on  the  case  for  waste  requires 

SDo  iw>  ~  particular  attention,  as  upon  this  subject  the  Englisli  law  but 
partially  applies,  and  we  have  bad  bat  little  practice  and  hot  a 
WW  deeisioDs  of  our  own  to  guide  otir  opieioiie.   We  have  no 
Federal  sutute  as  to  waste,  and  only  paraal  limitod  eialate 
visions  in  Massachusetts,  so  that  waste  is  ascertained,  and 
femedies  for  it  are  bad  here  mostly  by  the  common  law  of 
England,  adopted  here  with  some  variations.    So  far  as  we 
have  statutes  on  tbo  subject  they  controul  the  OOfnOKUi •  falWy 
and  therefore  ought  first  to  he  attended  to. 
Maig.  Act.        ^  2.  This  act  of  17SG,  iho  old  law  revised,  enacts,  "  that 
n^'^Ctfed       ^'^^  person  holding  any  hinds  in  common  and  undivided, 
CU.  134,  a.  e.  shall  cut  down,  tle^troy,  or  carry  away  any  trees,  timber*>wood, 
Effl^k!?''  or  underwood  wbalsoem,aCanding  or  lying  on  swhbodalMk'' 
«c  Naiiia,  c«     ^     rpj^.^      extends  only  to  tenants  m  eonmioo,  joint* 
tenants,  and  coparceners,  and  oolv  to  an  o&nce  or  wrong  done 
by  one  of  them  ;  and  further  onqr  whan  he  shall  not  gjve  dbe 
previoos  notice  ia  writing.   Hence  in  all  other  easnty  even 
among  tenants  in  common,  joint-tenants,  and  coparceners,  the 
rommon  law  as  in  force  here,  applies  ;  and  in  all  cases  of  lands 
held  in  severalty  ;  and  in  all  cases  of  strangers  committing 
waste  on  these  common  and  undivided  lands,  tbe  common  law 
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hmn  mpplies.  Aad  bf  this  act  the  party  *^**Hffy  iviat*  bt^  Ch.  78. 
feits  only  dimngM^  aDd  not  his  iateteat  or  eilate  m  ibe  place  Art,  I, 

wasted.  ^..-^^v-^^ 

4.  By  this  act  (the  old  law  revised,)  when  executors  or  ^^^^  ^^t. 
admini^irators  neglect  to  pay  debts,  and  biifFor  the  reel  tstate  nM^^^'sect 
oi  the  testator  or  intestate  to  be  taken  in  execulioij,  liiey  are  8.  See  Yelr. 
gwltj  of  wasto.  See  Executors  and  Administratora* 

"Am  act  Ims  BO  ralatioQ  t»  strip  and  waalo  mada  en  tba 
iaad  in  tba  appropriala  aenaa  of  waalo* 

6.  Thia  act  providaa  io  eaaaa  of  iMohrant  aatataa,  thai  if  a^"''  Act. 
on  esacQtions  against  the  aaiataa  of  parsons  daoaaaed  a  return  j^^' 
ba  dalj  made,  ^'  that  the  aioavtor  or  adai'miftrator  refused  or 
netjlected,  upon  due  request,  to  satisfy  the  same,  such  refusal 
or  neglect  shall  be  dfianied  waatey^aod  thay  personally  liahla»— 
same  remark. 

6.  This  act  (the  old  law  revised,  except  that  mado  no  Mass.  Act, 
ibrfeiture  ol  liie  place  wasted)  relating  to  dower,  provides  ilut  J^f'^ij^g, 
90  woman  "  endowed  of  any  lands,  tenements,  or  heredita- 
aaaolay  aball  coonaut  or  aufiar  any  ar  laails  lliaraon,  upoM 
peoal^  of  fiarfettiog  the  part  of  tba  aatato  upon  whidi  mch 
strip  or  waste  shall  be  made,  and  dama^aa  aasatscd  for  waste, 
to  him  or  them  tiiat  have  the  iaimodiate  atlala  of  freehold  or 
inheritance  in  remainder  or  reversion,  by  an  action  of  waste  to 
be  brought  therefor  ;  and  all  tenants  in  dower  shall  maintain 
the  houses  and  tenements  with  the  fences  and  appurtenances 
whereof  they  may  be  endowed,  in  good  repair  during  the 
term,  v\nd  shall  leave  the  same  so  at  the  expiration  tbereoC" 
Thib  act  does  not  define  strip  aud  waste. 

^  7.  Thia  act  (the  old  law  rofised)  respoeling  ejeetoMts  ^^^^I'^iTM 
te*  praaidaa,  that  if  aoy  panmi  ana  ia  ojactogiaait,  or  other  J^qJ  * 
real  aoiiQiip  to  raeotar  any  knda  or  real  astata  unjuatly  with- 
hM  imi  bin^by  any  person,  "  and  such  person  in  possession, 
or  otbar  person  pending  such  action,  and  after  the  service  of 
the  writ  Uierein,  shall  make  strip  or  waste,  by  cutting,  fclllnp, 
or  dcstrovtn^r;  the  wood,  timber-trees,  or  poles,  standing  or 
growiug  on  sucli  land  sned  for,  he  or  they  making  such  strip 
or  waste,  siiall  for  every  such  offence  forfeit  and  pay  to  the 
party  aggrieved  treble  damages,  to  be  recovered  m  an  aciiuu 
in  any  court  proper  to  try  Uie  same,  after  the  pit.  or  deft*  baa 
racoferad  bb  titlo  nd  poawaaioo  of  anob  aetata  aoed  for*'^ 
Thia  act  is  liauted  to  dafia.  and  others  who  make  strip  and 
waato  pending  solta  id  reeover  the  landa,  and  for  it»  gjivea  only 
damages,  to  bo  tecovaied  in  an  action,  which  oniist  be  an 
notion  on  the  case  in  nature  of  waste,  and  it  saema  to  be  liaa* 
ited  to  waste  in  cutting  trees  Sic. 

^  8.  Bv  this  act  it  is  provided,  "  that  in  all  actions  of  waste,  Mus.  Act. 
ejectment,  or  other  ieal  actions,  where  possession  of  the  in-  ^  Da^tat. 
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Ch.  78.  beriUnce  attesed  to  btfo  demoded  is  ifae  object  of  im^ 

Art*  %•     all  the  heirs,  or  any  two  or  more  of  them  mny  join  therein,  or 
^^^V^^  each  one  may  prosecute  for       particular  share  ol  such  inher- 
itance    and  tin    fiine  rule  shall  extend  to  joint-Ceiiwits  who 
are  or  may  be  disseized. 

These  are  tlie  few  statute  provisions  we  have  on  this  subject 
of  wasie.  Neiiiier  of  these  acts  properly  defines  what  waste  is, 
and  dhef  bat  Teiy  inpeifeetlj  touco  Ifat  tnbject,  nor  Im»  tiwro 
boon  nmoh  practice  on  then.  Men  oMeat  m  practioe  at  tho 
bar  10  thia  Stale,  aearoely  recollect  an  adioa  bion^  lor  iraale» 
or  case  ui  nature  of  waste.  It  remaiaat  tberelbre,  to  inqniro 
what  die  common  law  is  here,  in  connexion  widi  theee  acts  on 
this  subject  of  strip  and  waste.  This  inquiry  ver}'  natnrn!!y 
divides  itself  into  two  parts :  i.  What  is  waste :  anid  2.  What 
is  the  rcmcrlv. 

AttT.  1.  fl  hat  it  teasie.  1.  It  is  clear  that  some  of  the 
cases  of  waste  in  Englurui,  but  not  all^  are  waste  in  this  state. 
Waste  as  to  buildings  aud  fences  must  be  the  same  in  both 
oonntiiea,  becaoie  the  reaaooa  are  the  aame.  In  bodi  iliej 
are  equally  neeeasary,  and  in  botb  applied  to  the  same  iiaea. 
But  in  regard  to  trees  and  timber,  the  same  reasons  and  prin- 
ciples do  not  so  InUjr  apply  as  there,  in  all  cases.  England  ia 
an  old  country  where  trees  are  raised  even  for  fuel  by  planting 
and  industry,  almost  as  much  as  com  or  trrain  is.  This  is  a  new 
country,  where,  exempt  in  some  parts,  of  late  years,  the  great 
object  lias  been  to  destroy  trees,  to  clear  up  the  land,  and  to 
bring  (lie  wilderness  or  natural  forests  into  cleared  lands  for 
cultivation  aud  pasturing  ;  yet,  however,  most  of  the  cases  io 
England  as  to  treea  and  timber  will  apply  here,  generally  in 
regard  to  all  Mt  treea  wbicb  are  rabed  and  etdtivated  beee 
aa  there,  by  planting,  engrafting,  and  laboor,  and  Ibr  the  aano 
purposes,  equally  for  pro  l  nring  in  this  country  aa  in  En^aad 
a  part  of  die  neeeaaariea  of  life  or  its  conTonienoes ;  and  in  al 
cases,  so  far  as  the  same  principles  of  reason  apply,  the  com- 
mon law  applies.  So  nny  exceptions  if>  owr  leases  or  in  cre- 
ating estatfs  here  will  be  construed  by  tiio  same  rules  of  the 
commoM  law  licre  as  in  England  ;  as  it  iliRre  one  leases  land 
and  excepts  the  trees,  and  the  lessee  cuts  tliem  down,  lie  is  not 
liable  to  waste,  for  the  trees  were  not  demised  or  leased ; 
jtttU.  N.  p.  And  for  taking  them  be  ia  Uable  aa  for  taking  any  other  pro* 
lie.         MTiy  of  the  owner.  The  aame  rule  in  theee  nMpecta  bolda  an 

Imth  coimtries ;  trespass  is  the  remedy. 
Co.  L  53.  rvt.     ^  2.  Waate  is  a  destruction  in  bouaea,  gardens,  trees,  lands, 
tsi  98^^        ^^^^^  corporeal  hereditameilta  to  the  disinherison  of  him 
aSelw.  ^  r  ^'^'^  ''^s  the  reversion  or  remainder  in  fee  or  tail.    It  is  actual 

114%  1150.—  or  p^lutUary,    as  where  the  lessee  pulk  down  houaas^  or 
I  cmIm  as, 

aaw— a  Cojs.  D.  at.  Waate.  Sonw  fonns,  fiofaon  401. 
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^*  permisshe,  as  when  he  suffers  a  bouse  to  be  burnt  by  negli-   Ch.  78. 
genre  or  fjii?5chance,  or  sutfers  it  lo  be  uncovered,  whereby  tJie   ^rt.  3. 
timber  becomes  rotten,"  or  to  let  it  fall  for  want  of  repairs,  s.^^v'iw/ 
and  generally    whatever  does  a  lasting  damage  to  the  inherit- 
ance is  waste     so  whatever  depreciates  its  value  is  waste. 
This  is  a  settled  role  in  both  couotries,  and  is  fpimded  in  rea- 
son $  for  jt  is  a  wise  policy  in  the  law  to  preserve  all  perma- 
nent estates,  as  lands  and  inheritances  unimpaired ;  and  when 
it  so  happens,  that  A  has  such  an  estate  for  his  life,  and  B  the 
remainder  of  it,  the  true  legal,  h'?  weii  as  the  equiiablc  idea  is, 
thai  A  sl)all  during  his  term  receive  the  rents  and  [irofits,  no 
more  or  less,  leaving  die  estate  itself  sls  ha  iuuud  it,  unimpair- 
ed, well  preserved,  and  undiroinisbodi  for  sp  much  as  he 
dimmisbes  the  estate  itself,  he  wastes,  or  lessens,  or  destroys 
it  I  and  so  much  as  be  takes  more  than  the  rents  and  profits, 
so  much  does  he  exceed  his  own  rights  and  injure  the  inherit- 
ance of  B.    This  rule,  laid  down  as  above,  by  Coke,  Black- 
stone,  and  all  the  best  law  writers,  is  so  fundamental,  that  it 
runs  through  and  governs  iu  every  case  or  question  of  waste.  iCniueSOi— 
This  rule  is  extremely  clear  and  well  founded,  and  the  only  4  Co.  ea^ 
difficuhj  is  in  applying  it  to  the  .niunerous  esses  varying  as  ]  Ve^^T^ 
to  fiicts  that  arise  in  practice.  The  daose  without  impeach-  i  d  Le.  's^ 
nent  of  waste»  does  not  extend  to  malicious  waste ;  hence, 
not  to  be  committed  by  tenant  for  life  without  kc.,  but  eqvity 
will  restrain  him. 

Art.  3.  Ccises  of  waste.  ^  1.  Within  this  leadini^  princi- 
ple the  following  cases  have  been  adjudged  to  be  wa;»ia  in 
£ngland,  and  I  think  such  are  waste  here. 

$  S.  JRi  AoNMf  and  huUdingt,   It  is  waste  to  "  remove  2  bi.  com. 
wainscol  floors  or  other  things  ooce  fixed  to  the  freehold  of 
ihe  house     so  benches,  furnaces,  &tc.  once  so  fixed.  53'—!  Cniig« 

^\  3.  So  it  is  waste,  *'  if  the  house  he  hurni  hy  thp  care-  63. 
lessuess  or  nei^ligence  of  the  lessee      and  "  the  tenant  nnisi 
keep  ihe  houae  horn  wasting,  though  no  timber  grow  on  the  63.J_a  bi. 
ground."  Chr.  I>Ioles 

$  4.  So  it  is  waste  to  remove  glass  amiezed  to  Uie  windows 
by  nails  or  in  other  manner,  for  it  is  parcel  of  ihe  house  and 

inheritance  and  goes  to  the  heir,  and  though  the  lessee  put  it  ^"g.^i^** 
into  the  windows  at  his  own  expense,  for  being  once  in,  it  is  jfotet  n. 
part  of  tlie  house  and  inheritance.  And  a  house  burnt  down 
must  be  se;e:nnably  rebuilt. 

^  5.  So  ii  IS  vva^te  to  build  a  nf  w  lionse,  and  suffer  it  lobe  ^|*'|JjJff*i^ 
wasted  whcu  it  is  buiii ;  lor  wbeu  it  is  buili,  it  is  part  of  the  H^b.  R  2S4. 
estate.   But  Hobart  makes  a  just  distinction,  which  is  this :  2  RoI.  sis^ 
To  buiU  a  new  bouse  is  not  waste;  but  it  is  waste  to  take  the  ^^L^^ 
timber  to  build  or  to  repair  it ;  and  so  if  the  lessee  build  a  new  saC^ii.  L. 
house,  and  do  not  repair  it,  he  is  giiilty  of  waste ;  and  so  if  ^ 
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Ch.  78.    ilio  lioiisp  be  rtiinous,  ftnd  he  ^uWr>r^  It  to  bo  mow  sn  ;  «o  fo 
Jlrt*  4.     suiier  a  house  to  be  waste,  nnd  \hvu  to  cut  limber  to  rcp;iir  it, 
K,^^^-^^  is  double  waste;  for  thou[:]i  the  lo^see  may  cut  liinber  lo  re- 
pair it,  where  not  occasioned  by  ins  fault,  yet  not  where  it  is 
occasioned  by  his  misconduct,  whether  permissivelj  or  volun- 
ttrilj. 

^  6,  So  if  ft  hooio  be  mnuwnd  hy  m  teanpest,  it  it  waali 
not  to  re|Mir  it,  but  aot  if  wliolty  blows  down. 
SDy«rMa»      But  it  is  not  wiBte  to  destroy  a  plank-floor,  unless  it  be  a^ 
leged  to  be  fixed  to  the  soil,  Bedford  v.  Smith  ;  nor  u^it  waste 
DMrSai  P"^^  down  wnlls,  unless  alleged  lo  be  covered  in  :  nor  is  it 

waste  to  cut  a  trench  in  n  field  to  carry  off  ifio  \\  nter. 
SStuiod.  228        7-  This  was  an  irtion  of  waste,  for  waste,  sale,  and  des- 
r*Gr^if^'"  truction  in  iiouses  in  London,  by  lessee  for  years,  the  original 
1  Mod.  SH^    deft.,  lu  lue  disinheriting  of  Cole,  tlie  pit.,  assignee  of  tlic  re- 
«UM  MM.    veniOB  ;  the  action  was  called    a  plea  of  waste  f*  tbe  deohra* 
tioD  states  the  lease  aod  tides  ot  the  pit.  and  ddt,  nod  dM 
waste  to  be  by  prostrating  n  farew-^iOQse,  pert  of  the  aaid 
messuage,  of  the  price  of  £1000,  and  takwg  and  carrying 
away  several  coppers  and  things,  each  alleged  10  be  fixed  &c. 
Green's  lessee  had  pulled  down  this  brew-bouse,  and  "  built  a 
number  of  small  tf^npments  in  lien  of  them,"  which  improved 
tlie  rent  from  from  X:i20  to  £200  n  year;  but  resolved  to  be 
waste,  "  because  the  nature  of  tbe  tiling  and  of  the  evidence 
was  altered."    P.  259  n.,  states  the  rent  improved  he. 
Sergeant         $  8.  So  if  the  tenant  pulls  down  the  house,  and  rc-builds 
wuiiam^   nnoiber  not  so  long  and  wide  as  the  other,  it  is  wn^e  ;  so  if 
ho,  '^       he  re-builds  laiger  than  the  oifaer.    Damage  to  the  vihie  of 
ISd.  not  waste ;  but  to  tbe  fake  of  90d.  in  one  honse,  9Std, 
m  anodnr,  and  13^.  in  a  third,  in  all  54dL,  made  waste,  p. 
5?51 ;  so  to  chans^e  mdadow  mto  orchard  is  waste :  otMa  I^ir 
'M  a  ;  Co.  Lit.  53  b  ;  2  Roll.  Abr.  814      for  it  is  generally 
true  the  lessee  has  no  power  to  change  the  nnrnrr*  of  thf» 
thing  demised."  This  case  as  to  the  value  was  decided  when 
money  was  very  valuable,  wheat  n  shilling  a  bushel  or  nearly  ; 
44.  6^.  sterling  iheu,  probably  purchased  as  much  labor  as 
$6  now  does. 

Cmm  Ch.  AsT.  4.  IToi^s  M  irest.  f  1.  As  to  diese,  two  tluigs  are 
4^i^a"M^'  to  be  considered.  1st.  The  leasee^  rights  to  take  estfeo- 
s4^-Hob.'  ^d.  What  trees  are  pan  of  dbe  hdientanee,  ao  not  to  be 

206  —Bac.  taken  by  him  at  all,  or  but  to  leptir  aomo  otliot  part  of  tiw 
t^oi^s^'  »  ^®  ascertain  what  estovert,  or  wood  the  lessee 
wasu        has  a  right  to  take,  are,  for  to  talte  these  is  not  waste,  bat  his 

£.  4.  right. 

13  Co.  68,        ^  2.  Estover  and  bote  are  of  tbe  same  meaning :  boUja  a 

ca»e.-lCruiM  63,  25.')— 2  P  W.  66.— Cruise's  D.  tit  ^  IR,  19  — Co.  L.  41,  52,  5.^.— Esto- 
▼•rt  Mv  Dot  capable  ot  partiUoo,2  Cruise  646,  nor  can  a  recovery  beiuflcred  of  tb«D»S 
Craht         8  Bl.  Con.  M. 
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Smm  fioid  and  metai  the  same  as  e«to«0r,  tridch  is  a  Ffendi  Cm*  78, 
woxdf  and  each  means  to  furnish  $  baf99  or  eHovert  are»  let*  Art.  4« 

Plougb-bote.    2d.  Hay-bote.    3d.  House-bote,  bad  in  a  rea* 
sonable  manner  by  lessee  for  life  or  yc^r^,  "without  provision 
of  the  party,  anrl  lie  m;iy  take  them  onihe  land  demised  with- 
out any  assignment,  uiiiesf?  he  be  specially  restrained."  Plough- 
bote  is  sufficient  wood  to  repair  tlie  "  instruments  of  husband- 
ry."    "  Hay-bote  or  bedge-bote,  is  sufficient  wood  iur  repair- 
ing llie  liedges  or  UocmJ*      HiMifie  or  fire-bote,  »  a  mM' 
eieot  aUowanoe  of  wood  to  repair  or  to  bum  in  tiie  botue.** 
ThMB  botes  or  estovers  nuist  be  reasooaUe  oms.'*  Hm 
▼eiy  uses  to  wbicb  Ifaese  are  to  be  mlied  finut  them  to  bo 
feasoaable»  and  the  quantity  and  kind  are  well  measured  bj 
the  purposes  ;  as  enough  of  a  proper  kind  to  repair  building 
fences,  and  tools  of  husbandry.     Tliere  seems  to  be  no  un- 
certainty but  in  fire-bote,  or  fire-wood  ;  as  to  that  tliorc  scrms 
to  be  no  fixed  rule  by  which  to  ascertain  the  exact  i|uauijiy, 
or  the  kinds  ;  shall  the  tenant  keep  one  &rc  or  loui ,  large  or 
small  ones,  or  burn  thb  kind  of  wood  or  that  ^    On  tliese 
poiniB  tbe  books  pv9  no  precise  ansvrers ;  end  there  seems  to 
be  no  paiticolar  limitations,  except  as  follows :  *  The  tenant 
for  life  or  jears,  bas  no  rigbt  to  take,  and  it  is  waste  to  cul 
down,  any  fruit-trees,  in  woj  orchard  or  garden,  except  those 
pn';t  Clearing  fruit ;  for  they  are  raised  for  another  use  than  fu- 
el ;  Inn  Coke  says,  it  is  not  waste  to  cut  down  fruit-trees  which 
do  not  irow  in  orchards  or  gardens  j  but  perhaps  it  must  bo 
waste  Jiere,  where  many  of  our  most  valuable  apple  and  other 
fruit-trees,  arc  not  in  either.    It  is  not  the  practice  for  tenants 
to  cut  ihnfiy  scattering  apple-trees,  nor  can  it  be  allowable. 
7  Johns.  R.  2^7,  237,  Jackson  v,  Brownson.  Where  wood  is 
cut  down  on  leasiMl  land,  by  the  lesiee,  or  bis  assigns,  in  sveh 
n  manner  as  materiallj  to  bjure  the  inheritance,  it  is  waslOi 
and  the  lessee  u  liable  to  an  action  fiur  the  breach  of  the  cov- 
enant against  waste,  see  a.  10, 11« 

^  3.  So  it  is  waste  to  cut  timber-trees  for  fuel ;  so  to  top  ^  ^ 
them,  "  or  do  any  act  that  may  decay  timber-trees."    In  En^^-      IST  l. 
land  it  is  said,  "  oak ^  ask,  and        are  timber  every  whore      <'*^  — 
but  "  birches  &lc.,  are  timber  only  in  those  places  wiiei  e  tliey  ^il^g;^^, 
are  used  in  building  for  man's  habitation."  "Timber    [lart  of  den's  caaow-v- 
tiie  iuhentancc,"  and  "if  blown  down  by  the  wind,"  die  "les- 
aor  shall  have  h,  and  not  the  tenant  for  life,  or  the  tenant  for  Bacon's  Law 
years  f  **  but  if  they  be  dotards  without  any  timber  in  them,  Tmota,  aoe. 
the  tenant  ibr  life;  or  the  tenant  ibr  years,  shall  have  them,*'  Hi  i/^k 
Ibr  such  tenant  "  has  but  a  special  interest  or  property  in  the  56  — i  Cmisa 
trees,  being  timber-trees,  as  things  annexed  to  the  land,  so  ^  Saund. 
long  as  they  arc  annexed  to  it but  when  severed  by  him  or  ^com.^^. 
-4:0.  L.  63,  67^I>oat.  I»  Siad.  49^1  CtoIm  Hr^  lost.  MS^-Ci^.  £1..  Co.SC 

TOito  in*  38  '  ( 
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Cb.  73.  any  'otlier,  this  special  property  ends.  But  it  is  do  waste  Id  the 
Art,  5«    lessee  to  cut  down  uodeiwood  or  dead  trees ;  so  he  may  cut 
V^^v^k/  trees  on  the  land,  to  mnke  repairs  there.  But  it  is  waste  to  let 

the  young  germans  of  wood  be  destroyed  ;   ?o  it  is  waste  to 
turn  trees  into  coal  for  fuel,  when  tiiere  is  sufficient  dead 
wood ;  so  to  cut  trees  for  repairs,  and  then  to  sell  them  is 
waste,  by  the  sale ;  and  to  re-purchase  thera,  and  to  use  them 
in  necessary  repairs,  does  not  purge  the  wesle* 
Co.  t.  63.--S    $  4«  So  it  is  waste  to  cut  trees  for  fuel,  when  there  b  dry 
Boi.  820,822,  ^oo(]  enough ;  so  for  new  poles  for  fences,  where  none  were 
i:T^6y3— 1    Ijefore,  or  for  a  new  house;  so  if  he  sells  trees,  and  repairs 
Jobos.  IL267.  with  the  money  it  is  waste  ;  so  if  he  cuts  down  for  repnirs 
•••SO?'       ''^^'^^^  ^'^^      necessary ;  or  for  repairs,  when  there  shall  be 
occasion  ;  or  for  repairs  occasioned  by  the  lessee^s  own  fault. 
2  D.  b,  E.        k  ^'        trees  are  timber-trees  which  are  used  in  buildbg, 
430.— Cro.  J.  as  beach  trees  in  BuckiDghamsbire,  or  hirehe$  in  Berkshure, 
Si4^  Bnc.       ^"        places  oaks  two  years  old,  where  plenty,  may  be 
4<}3  _Dj»r   cut  as  fire  wood,  but  after  the  age  of  twenty  they  cannot  be 
^CralMM*  hornbeams,  hazels,  willows,  sallows,  &:c.  though 

C5._nvnr  19  forty  years  old  will  never  be  timber,  it  is  no  waste  to  cut  them, 
pl.  no.— a     But  it  is  waste  to  lop  and  top  ash  and  elm  trees;  and  if  the 
Cro  Smss  ^^^'^^^  le&se  the  laud  with  all  the  timber-trees,  great  oaks  ex- 
B80.— 2P.w!  cepted,  it  is  waste  for  the  lessee  to  fell  timber.  But  it  is  not 
60^— Co.L.  waste  for  the  lessee  to  cut  trees  reserved  by  the  lessor,  but  it 
is  a  trespass,  for  they  are  no  part  of  the  leased  premises,  and 
waste  can  only  be  in  the  thing  demised.   Cro.  C,  6S1 ;  Cro. 
J.  126;  Moor's  R.  812. 
8  East.  190,       §  6.  If  trees  be  excepted  out  of  a  lcn?e,  waste  cannot  be 
192,  (*ood-     cornmiited  in  cuitiui;  tiiein  down ;  so  eiectnient  cannot  be 
'      '  brought  as  for  waste  commilted  upon  the  leased  premises ; 
was  ejectmeDt  on  the  ground  of  forfeiture  mcurred  by  the  ten- 
ant's committing  waste  in  cutting  down  timbei^trees,  contrary 
to  a  proviso  in  his  lease  $  also  a  proviso  if  the  lessee  commit- 
1  S«na4.8fis       waste,  the  lessor  might  enter ;  for  when  trees  are  except- 
s  5,  Fn^icr  *  ed  in  the  lease,  the  lessee  has  no  manner  of  interest  in  them, 
lC^bi»eir  either  fell  or  damage  them,  the  lessor  may  have  an 

action  of  trespass  against  him. 

Co.  L.63.  a     Art.  5.  Changing  one  kind  of  land  into  another, 

Bl.CmB.S82.  (  1«  In  England  it  is  waste  for  the  tenant  to  change  one 
^ob^R.  of  i^Q^  Jqio  another,  as  to  convert  ploughland  into  wood- 

Saaad.  2A9,  land,  mcadow  iotopbugh  or  pasture-land,  or  wood  into  arable 
Williams'  land,  or  pasture  into  plough-land,  or  to  turn  plough  or  meadow 
l*Crulsc«7  Srour^d  into  pn<^tnrp  or  woodland.  And  for  lliis  two  reasons 
Woralejr  v.  are  given.  1st.  It  "  ciiangesthe  course  of  husbandry."  2d. 
Stnart  "The  evidence  of  the  estate."  For  then  when  a  piece  of 
land  wliifli  is  conveyed  and  described  as  pasture-land,  for  in- 
stance, is  found  to  be  plough-land,  the  evidence  of  title  is  made 
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doubtful.  But  the  second  reason  uuver  applied  to  this  State,  Ch.  78, 
for  the  kiod  of  knd,  as  pasture,  plough-laud,  kc.  iiever  iia^  An.  6, 
htm  aaoMd  ai  at  all  maieiial  b  our  dms  or  records  of  lands. 
And  in  oar  real  aetknsthe  pit  demands  poasemoDof  so  many 
acres  of  land,  without  sayiag  of  what  kind ;  often  tbera  is  ev- 
vj^  or  alnoat  eveiy  kind,  demanded  in  the  same  mdtt  by 
the  general  name  of  biid»  bounded  so  and  so. 

^  2.  And  the  first  reason,  the  changing  of  the  course  of 
husbandry,  applies  here  but  in  pnrt ;  for  it  hus  been  our  con- 
stant usage  to  change  pasture,  mowing,  and  lUiage  lands,  the 
one  laLo  the  oilier,  as  occasions  have  required  ;  woodland  can- 
not be  brought  info  any  other  wiilioiit  cuttins;;  off  the  timber 
which  briagii  il  uader  another  head.  Ou  liie  giuund  oi  ciian^e 
we  can  have  no  general  rules.  If  from  the  usage  and  prac- 
tbe  of  tba  oomitiy  there  is  aoy  ooe,  it  is  that  the  tenant  shaD 
not  tnn  land  cleared  into  woodkod.  Yet  many  cases  may 
clearly  come  within  the  first  principle,  general  and  primary,  ia 
all  cases  of  waste  above  stated  ;  as  where  a  piece  of  meadow, 
soft  and  very  valuable  as  a  piece  of  mowing-land,  is  turned  in- 
to a  pasture,  and  spoilt  by  thn  cattle's  brenkin?:  the  soil  to  pie- 
ces by  their  feet;  but  in  this  rase  it  rnny  be  a  question  if  the 
charge  against  the  tenant  couid  be  fur  chauging  the  employ- 
ment of  the  land,  as  from  meadow  or  iiio\\  in£^,  to  pasture  ;  the 
charge  would  latlier  be  lor  impoverishing  the  land  and  makiiig 
H  of  less  value.  We  may  on  the  whole  consider  this  part 
the  common  law  as  to  waste,  in  regard  to  changing  one  kmd 
of  land  into  another,  as  inapplicable  here,  exce|it  clearing  the 
timber  from  the  land,  and  to  tomiog  woodhmd  mio  some  odi* 
or  kind. 

But  our  mills,  stores  Sic.,  have  usually  been  conveyed  by 

their  appropriate  nnmes,  grist-mill,  saw-mi!l  &,c.,  then  to 
change  liieir  nature  or  quantity  is  to  change  the  evidence  of 
the  estate,  ns  if  a  mil)  has  always  been  conveyed  as  a  grist- 
mill, to  change  it  to  a  saw-miii,  is  to  raise  a  doubt  if  it  be  the 
same  mill  &cc. 
Aaar.  6.  WatU  im  fime»* 

It  is  English  law  that  the  tenant  may  take  wood  to  repair  co. 
the  taoea,  and  to  keep  them  as  he  found  themj  but  not  to  S"?'Sf^. 
make  new  fenees  where  there  was  none  before.     It  is  waste  ' 
to  snfler  the  waUs  of  a  river  or  of  the  sea  to  decay,  whereby 
the  meadow  or  marsh  is  surrounded  and  become  uoiffofitable.** 
So  the  tenant  must  keep  all  fenres^  walls,  hedges,  and  ditches,  ^ 
in  repnir,  at  his  expense,  or  he  wih  be  linble  to  wr^ste.   So  it  is 
iviiste  to  cut  down  hedges  or  other  monuments  serving  as 
boundaries  ;  but  it  is  not  waste  where,  in  a  ereat  storm,  the 
sea  b€at5  duwu  such  walls,  iur  thi;  force  oi  liic  uct^uu  cannot 
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Ch.  78.  be  eniarded  against,  but  diat  of  rivers  may,  and  ought  to  be  in 
Art,  8.     coiiieiiipiation  of  l;iw,  with  some  exceptions  as  below. 

N^*v-^^  ^  As  the  heir,  or  he  in  remainder,  or  reversion,  cannot  xnain- 
tein  tretfNiflfl  agcdost  sinuigers,  for  trespasses  commitled  bf 
them  on  the  estatOi  die  tenant  in  possesskm  is  obfiged  to  pro- 
Tent  tbem,  whether  m  the  fences,  hufldings,  trees  or  lands ; 
for  if  he  suffer  wtste  to  be  done  in  any  of  theM,  he  is  guihj 
of  permissive  waste,  and  hes  his  remedy  by  an  acticm  of  tres- 
pass, or  other  proper  action  against  tlie  trespasser.  If  the 
banks  of  a  river  be  destroyed  by  a  suddpn  flood,  it  is  not 

€d.  L.68.  waste,  if  not  to  be  guarded  nj^ainst  by  common  care  and  in- 
dustry, 1  Cruise  69.  This  n  ipnsonahle  rule,  and  may  be 
extended  to  any  deslructiou  not  to  be  guardcci  against  by  com- 
mon prudence. 

2  Bl.  Com. 

—Hob.      By  the  English,  or  coramon  law,  the  tenant  maj  eontume 

^'ti^Jl.  ^  mines  for  hu  own  use,  opened  when  his  lease  is  giv- 
6  Co.  i  1 ,  cH<ie  en,  or  when  his  estate  is  created ;  becanse  such  opened  mine* 
^^SftundwM.  aye  viewed  as  a  part  of  its  piofits.    So  he  may  open  new 

2fi9,  died  1    nin^s,  if  mtncs  by  name  be  expressly  mentioned  in  hh  lease, 
Cruise  67,      or  in  tiie  creation  of  his  estate  }  for  then  there  appears  an  in- 
SiSriiB^ '    tention  tliat  he  may  work  them.     But  it  is  waste  for  him  to 
open  new  mines  after  his  lease  is  made,  or  his  c&lale  griiuied, 
uulcss  he  is  thereby  expressly  authorised  to  do  it.    But  he 
may  open  new  mines  for  gravel,  stones  lu.,  for  repairing 
bidldings  and  fences.    So  £e  assignee  of  die  lessee  eeuioC 
259T'       ^"^^  mioes  after  the  lease  by  the  lessee.  Bnt  the  tenant  canh 
not  for  other  purposes  open  new  mines  for  gravel,  lime,  claj« 
brick,  earth,  stone  Sic.;  and  if  one  lease  his  land  md  att 
mines,  and  at  the  time  some  are  c^en,  the  lessee  cannot  open 
new  ones. 

Co  D  ^,3  54.  Art.  IVasU  in  dove-hausetf  Juh-ponds^  emamesuai  irtu 
a  fil.  Com.  fyc. 

SSl^^Leon  A  \^  "Ry  eoniinoti  law  it  is  waste  in  the  loiiant  of  a  dove- 
"41  —Owen   ,  c  1  1  L 

66, 67^—^     house        to  take  so  many  as  not  to  leave  as  many  as  be 

iMtaoc— 1  found,  or  not  sufficient  for  him  in  the  remainder  or  refeiaiQa 

Cnb»€9, m.        ^  comes  into  the  possession  of  the  inhericanoe.    So  it 

is  waste  in  the  tenant  to  let  the  boilding  go  to  decay,  or  the 

fences  of  the  park,  or  the  banks  of  the  n£-ponds.    So  it  is 

waste  in  the  tenant,  to  cot  down  trees  standing  Ibr  the  defence 

of  the  bouse  or  buildings,  or  ornamental  trees. 

I  D.  t  E.  5r>,     In  this  case  the  roMft  of  rhancer)'  bns  "  protected  trees 

66jwPyne    which  w(  re  either  an  ornanu nt  or  a  shelter  to  the  house  i" 

•*  cites  3  Atk.  215;  6  Bac.Ahi  . 

Dyer  198,  pi.  ^  2.  And  as  to  all  kinds  of  hu!!<iai£.i  and  fences  \i  may  be 
63,314,  jil.  observeti,  that  if  the  lessee  of  them,  or  of  wood,  covenants  la 
^  repair,  at  his  own  costs,  and  cuts  trees  to  repair ;  in  an 


Digitized  by  CoOgl( 


WASnC.  SS81 

t)l  wisl»  be  mtf  jmtify  under  his  lease,  and  the  lemr  most  €h.  78. 
losort  to  his  coirenaDt  for  his  remedy.   So  if      lesBor  core-   Art*  10* 
nanta  to  repair,  and  dees  not,  the  lessee  may  cut  trees  to  re-  K^x'^'^J 
jMir,  and  justify  this.  The  tennnt  for  life,  without  impeachment  ^  iJ.    E,  ftfi. 
of  waste,  has  an  absolute  property  in  the  trees  as  soon  as  cut 
down  :  but  this  clause  does  not  warrant  him  in  imleading  a 
house  and  pulling  down  the  tiles. 

Abt.  9.  Watte  in  mills  ^c.  2  Cro.  18fi^ 

9  1.  It  is  wiMe  to  ttira  aooviMidl  inloft  folfiof-nSI,  or  in*  J^x  of 
10  ilMimHONfl»tiicyag|ilbr  the  kMor^  benefit;  for  it  ohai^e  o'^yme.-s 
tbe  mtiire  and  evideaoe  of  tbo  estttte }  and  h  is  duigenMis  to  Roi.  8id^ 
•How  the  tenssts  to  make  experiineiils  witfaoot  the  qwner's  ^  ^ 
consent,  see  %.  14,  Sweetser  v.  Ernes. 

2,  So  it  is  wa^te  to  plough  up  hop-2;ronnd,  and  sow  or  Owen  e,6, 
plant  crain  thore.     So  to  take  away  a  floor  or  partition  in  a  ^oyle— Dy- 
buiidiiiL;,  (i^cd  to  it,  is  waste.    So  it  is  waste  to  pull  up  plank  vr  108— Cro, 
floors  or  mangers  in  stables,  if  fixed  to  the  buildjug,  wherever  ^^'^^^J' 
this  is  a  part  of  the  inheritance.     So  if  the  tenant  put  lip  a 
partition,  it  becomes  part  of  tbe  building,  and  the  lessee  can- 
not lake  it  away.  So  ahelvos  are  part  of  the  hoase,  and  it 
wmbe  intsodedUnj  are  fiaBsdtoit*  So  Jt  is  waste  not  to  keep 
the  sails  of  the  house  guarded. 

Art.  10.  Artflcrawe* — not  wtuU* 

^  1.  This  was  an  aetioii  en  tbe  ease  in  the  nature  of  waste,  f^'if^in 

The  ph.  and  deft,  were  tenants  in  common,  and  the  deft,  had  v.  Knowley, 

a  lease  from  the  pit.  of  his  moiety,  and  cut  down  trees  of  a  J j J^^JJ* 

jMToper  age  and  growth  to  be  cut ;  and  the  court     Id,  that  diis  BajaklST. 

action  is  er  delicto,  and  that  the  pit.  could  not  niaiiuaiii  it,  and 

said,  that    if  one  tenant  in  common  misuse  that  which  lie  has 

in  common  with  another,  he  is  answerable  to  the  other,  in  an 

•etk»  as  Ibr  a  ndsfeasance.''    **  Bat  here  k  does  not  appear 

that  the  deft,  eommitted  any  thing  lake  waeie }  no  injury  was 

dooe  to  tbe  inberllaneei  no  tionber  was  ampcoperly  felled ; 

the  4eft*  only  cut  dwe^  trees  that  were  fit  to  be  cut     "  and 

if  he  were  liable  to  soch  an  aedoo  as  this,  it  would  have  the 

effect  of  enabling  one  tenant  in  common  to  prevent  the  others'  , 

takinc:  the  fair  profits  of  their  estates."    "  In  another  form  of 

action  tiie  pit.  will  be  entitled  to  recover  a  moiety  of  the  val>  . 

ue  of  the  trees  cut." 

<^  2.  If  a  tenant  find  a  house  uncovered,  it  is  not  waste  to  Co.  L.  53— 3 
let  it  remain  so.     So  if  it  be  destroyed  by  tempest,  enemies,  ^^°L^ 
orfigbtDHig.  ^itisno  waste  if  the  tenant  repaurbeiwe  he —2  Stand, 
is  soedf  and  no  aetion  lies.  So  if  after  the  lease  is  made  the  ^38  a  —Hob. 
lessor  buUd  a  new  house  en  the  land*  and  the  lessee  let  dus  c^^^ 
go  to  decay,  this  is  no  waste  as  it  |a  no  part  of  the  leased  pre- 
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Cb  78.  Nor  is  it  wule  if  tbo  femuit  bctlttrtbe  lUng  eflfat 

dirtf.  10.  Mune  kind }  nor  to  dntin  soiikeB  landi  $  nor  to  out  etU9m  or 

timber  to  repair  the  buiUiogs,  feocoa,  and  kutrumaiita  of  i 


co^L~64~  baadfjy  or  wood  to  burn  necesMury  for  the  farm,  but  not  tun* 
M.  180^S88.  ber-trees  to  bum.    So  there  ii  no  waste'  hj  tenant  ie  tail,  or 

against  any  one  who  has  an  estate  of  inheritance,  either  at 
^^j^^j^  common,  or  hy  nny  statntr-  law,  nor  as  to  h'un  who  holds  his 
iOlL  estate  without  irnpcat  luncnt  ot  waste.    Anti  generally  iioihiiig 

can  be  considered  as  waste,  which  does  not  injure  the  iiiiierit- 

ance,  either  by  lessening  its  value  or  by  weakening  iu  tiiie. 

These  are  however  general  rulus,  but  not  universal. 

3  D.  k  E.  4,  In  this  case  the  charge  againat  the  deft,  and  teeant 
307,  me,  was,  tbat  be  bad  out  itaed  the  ftrm  letaed  in  a  good  buabaiido 
"auUe  — See      oumBtf  but  had  oomndtted  waste.  Hit  plea»  be  bad  not 

4  Cast.  154,  committed  waste,  hut  bad  used  liie  farm  in  a  good  hmbeod-- 
ct?cited  ^r*      iBUUUner*   The  etidenoe  wia,  tbat    he  had  not  aown  cb- 
Phih  fifUL  turnips  on  a  certain  portion  of  the  farm,  according  to 
lai.            the  ronr«e  of  husbandry  in  thru  country.'*     The  court  decid- 
ed, that  this'  n-ns  not  waste,  i^poil,  or  destruction,  as  the  lonse 
was  not  expu  ed  ;  and  that  on  iliis  issue  the  pit.  could  not  be 
admitted  to  prove  that  the  farm  was  uot  used  in  a  husband* 
like  liiauiicr.    Ph.  uousultcd. 

f  Inst  3ol~  ^  5.  So  no  waste  lies  against  tenant  tt&hiU  menktmip 
Co  for  theie  is  another  remedy.   Nor  against ^^uordlMHi  in  aacope, 

cro.  in.  777,  f^^  actioQ  of  aooomit  lies.  Nor  agaieat  tnant  in  tail  «&r 
784._6  Com  poosibiHty  of  issue  extiMt,  as  he  is  without  in^fMpebinett  of 
CnTu  Ts  apainst  lesaee  at  will,  for  he  is  not  mentioned  in 

UT2.—6  E.'  J,  the  statute,  giving  tbe  action  of  waste  against  tenants  for  life 
•.6.^  Co.  or  years.  Nor  against  tliem  sine,  rasio  nor  their  lessees.  But 
fliiBid         l^^sne  nt  will  Is  hahle  in  tresspass,  ibr  Yoiuntaiy  wastOy  as  thii 

determines  his  will.    Co.  L.  67. 
6Coai.  D.        §  6.  So  it  is  no  "ivasie  if  the  lessee  let  the  house  remain  ni- 
Ss^wS?*  ^"^"^»  *^  ^  when  he  became  lessee.    2  Sauud.  2oy  a. 
case.      '     $  7.  So  it  M  not  waste  if  the  leasee  ramore  fanuices,,cap- 
2  Roi.  804.—  pers,  and  other  utensils  of  trade,  thoo^  fixed  to  the  fieeboM 
Sm'!^m^.  «lu"ng  the  term }  but  after  the  term  is  expired  thejr 

28.— «'coa.  beoome  the  reversioner's.    And  it  is  no  wiiie  if  the  land  run 


Pooi?s  case  bushes,  though  it  is  bad  huabaadty ;  eee  marfaie 

oo  e  s  case,  ^j^^  ^  6xed,  2  Saund.  259  a. 

G  Tom  V)  8.  So  it  is  no  waste  to  cut  trees  not  timber,  nor  for  the 

1^.— Mod.    defence  of  the  house,  nor  busliP''.  while  thorns,  &lc.    Nor  is 
it  waste  to  cut  trees  for  repairs,  though  the  lessee  is  bound  to 
repair,  for  there  is  another  remedy  ;  and  his  covenant  to  re- 
SSa««d.  expense,  does  not  lake  away  the  hherty  the 

S88  a.         law  allows.    Nor  is  it  waste  if  tbe  lessor  himself  comimttsd 
the  wasto. 
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$  9.  Dettructum  hy  enemiea  u  not  waste.     The  charge   Cu.  78. 
WIS  wan*  &c.,  io  Ptiladelphia ;  and  ifter  a  fuU  discussion  ^rt,  10. 

Supreme  Court,  in  Pennaylviniay  decided  tbat  a  covenant  v,^-v"Xi; 
to  repaif  bnildings,  Ta  augar  boose,)  and  to  deliver  np  in  r^  i  Dtit  it 
pair  «t  the  end  of  tbe  tenn,  aod  pay  rent,  did  not  extend  to  ^> 
tbe  tela  of  an  eMBoy  in  war,  tboi^h  the  rent  moat  be  paid  ; 
the  action  was  against  tbe  as»gnee  of  tbe  lessee  ;  and  held,  covenant  to 
further,  that  such  covenants  nm  with  the  land  '*  and  bind  the 
assiirnee."  of  lessee,  "as  nuu  ti      lessee,  even  if  the  assignee  Saik.  199.— 
were  not  named  by  pxpi<  ss  words,  on  account  of  thr  privity;"  2Lcv.20<».— 
*'  iliat  equity  is  pan  oi  the  law  of  Pennsylvania,''  v.iiere  there  *  ^o/^^ 
is  no  court  of  chancery;  and  even  an  "  express  covenaiit  00,54.— 4Co. 
does  DOt  bind  against  tbe  acts  of  C2od  or  enemies,  but  only  ^ 'r'^imT^ 
againat  all  other  e?eBts     *<becanse  sneh  acts  were  not  in  tbe  ' 
contemplation  of  eltber  party,  at  the  time  of  tbe  lease  execut- 
ed."   And  many  cases  were  cited,  which  see  Ch.  117,  a.  5. 

(  10.  WatU  d&ne  $partm  in  a  wood|  tbe  whole  wood  is  Co.L. 
recoY)«ed,  or  so  much  wherein  the  waste  tparsim  is  done 
and  so  in  ho'jses;  but  if  throti^hmit,  all  is  recovered. 

§11.  Where  wild  and  uurulrivLiied  land,  wholly  covered  7  joi,|,g, 
with  wood  and  liniher,  is  leased,  the  lessee  may  fpll  part  of  227,237^ 
thf^  and  timber,  so  as  to  fit  the  land  for  cuilivaliun,  and  ?5S«2iJ^ 

noi  eoiiniiii  waste ;  but  he  caunoi  cut  all  so  as  permanently  to  287. 
injure  tbe  inberitance,  and  die  jury  must  judge  what  is  such 
injury. 

Amt.  11*  Rmediei  tn  WniBm    I.  Who  may  be  punislwd 
fer  it :  2.  Bf  whom :  S.  In  wlpt  manner  and  wrm. 

^  ]«  Who  maif  he  punished  for  watte  or  noi.   By  the  old  2  lost.  29», 
eonmon  law  only  guardians  in  chivalry,  tenants  In  dower,  and  ^^^^^* 

hy  the  rtirtesy  were  liable  for  waste  ;  for  only  their  estates  og^  _  ' 
were  creoifd  by  law,  aod  hence  the  law  provided  only  against  I  CniiMtfS, 
waste  by  tlirin  ;  and  waste  by  tenants  for  hfe  or  years  might  '^^ 
have  been  ^inai  ued  aj^ninst  by  f  r)vc  nnnts.    l^y  52  H.  III.  c.  62  H.  ill.  e. 
23,  it  is  provided,  "  tliat  ianners  during  their  terms  shall  not  23i  Sfttaf  <f 
make  waste,  sale,  nor  exile  of  bouses,  woods,  (and  men,)  nor  ^**; 
of  noj  thing  belonging  to  the  tenements  that  they  have  to 
ftim,  without  special  mvse  had  by  writing  of  coveoapt,  mak- 
ing meotion  Aat  they  may  do  it ;  which  thing  if  they  do,  and 
thereof  be  convict,  they  shall  yield  foD  damages,  and  shall  be 
punished  by  amercement  grievously. "    And  a  tenant  for  six 
months  is  within  the  net.  Co.  h.  53.  And  it  has  been  decided, 

that  farmers  included  all  who  held  for  life  or  lives,  or  years,  2  Inst.  146.  

by  dfefl  or  without  deed;  and  so  it  <  xtrnds  to  strnnct  is,  and  10  Mod.  2SI, 
also  to  suiiering  waste  as  well  as  lo  committing  it.  By  this  act  SH^^  ^ 
the  place  wasted  was  not  fqrfetted. 

^  2.  Hy  6  £.  L  c.  5,  a  writ  of  waste  is  given  against  a  «  Ed.  l.  c.  5. 
tenant  by  tho  curtesy,    or  ollierwi8e»  ibr  term  of  lili^  or  for 
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Ch.  78.  term  of  years,  or  a  woman  in  dower,"  who  loses  "  the 
JSri,  11.  thing  thnt  be  hath  wtatedy  aad  nrait  MOtmipeaM  llii«e  ttows 

v^^v^^^  so  mach  as  the  waste  shall  be  taxed  au**  These  acts  put  aH 
tenants  lor  life  or  years,  by  law  dir  bj  lease,  on  the  same  fiioip 
log  as  to  waste.  These  acts  it  is  oadersieod  bane  been  tdop^ 
ed  here  ns  good  ameodioents  of  the  old  common  lew,  except 
as  to  the  quantity  of  punishment.  As  to  this,  by  our  statutes 
before  mentioned,  a  tenant  in  common,  joint  tenant,  or  par- 
cener forfeits  generally  treble  damages,  bm  not  his  interest  in 
the  place  wasted  ;  but  tenant  in  dower  the  jihice  wasted,  and 

10  Mod.  282.  daiuagcs  assessed  ;  and  defts.  pending  actions  ucbie  damages. 
These  statutes  are  remed%€d,  as  well  as  jpenaL 

3BI.  Gob.  ^  3.  If  a straoger  do  waste,  he  is  not  properly  liaMe  for 
waste,  but  to  damages  in  tremss  w  et  ernw,  which  can  be 
brought  against  him  on^  bj  the  tenant  itf  possessioii ;  Ibr  he 
only  has  the  possession  that  can  support  this  action  of  treepaaa 
01  et  armts* 

CtiAon's'         ^4.  If  a  woman  be  tenant  for  life,  and  marry  a  husband, 
who  commits  waste,  and  she  dies,  he  shall  not  be  punished  for 
W.  waste  ;  but  otherwise,  if  she  were  tenant  for  years,  ac* 

tion  of  waste  lies  against  tenant  in  tail.  1  Cruise  37. 
Co.  L.  fi3,S4.     ^  5.  So  uiic  cannot  have  waste  against  ao  executor  done  by 
^  itol  \       can  the  heir  or  successoL  have  waste  for 

waste  done  m  the  time  of  the  ancestor  or  predepessor,  fx 
Slut  806.    actions  grounded  on  torts  die  with  the  person.'*   But  the  20 
£.4.  gives  this  action  to  the  heir,  and  the  survivhig  ^int  ten- 
ant or  parcener  maj  have  it )  so  the  fOKt  dies  not  with  the 
plL,  though  it  does  with  the  deft. 
Co.  L.fW,  M.        6.  "  Tenants  in  dower,  or  by  curtesy,  lessee  for  life  or 
Stud°'l^i*»'to  3^^^^'  ^■vaW  answer  for  waste  done  by  a  stranger,"  for  the  rea- 
116.— Liu.     sou  slated  above ;  and  waste  being  against  the  public  good, 
^402, 414.—  the  lessor  is  not  to  be  prejttdiced  by  the  tenant's  nonage  or 
^.^iML     coverlure,  and  as  such  have  a  remedy  over. 
a06L  $  7.  If  there  be  two  joint  tenants  for  4iie  or  years,  and  one 

do  waste,  it  k  the  waste  of  both  for  the  place  wasted,  but  not 
as  to  the  damages. 
2  \Z'  3UI  -     ^  ^'  ^  ^       remainder  to  B  for  Ufe,  and 

Cu  "l.  54.-.  remainder  to  G  in  fee,  no  actioa  of  waste  lies  against  A  dur* 
F.  iN.  B.  133.  ing  B*s  life,  for  a  recovery  against  A  would  destroy  B's  frec- 
^JUJj^yj      hold  ;  otherwise,  if  Tl's  remninder  were  for  years,  but  this 

reason  does  not  apply  to  an  ;u  liou  f^r  damages  only. 
*e??"r^'' — "     ^  ^*  action  of  waste  he.s  wijcrc  a  contingent  estate 

SBi.  Com.    intervenes.;  but  in  either  case  C  may  iiave  waste  after  B  is 
<*r.  HoiM    tiead  or  surrenders  his  estate  to  C.  See  3  Atk.  723. 
9  Bi  Com        ^      Waste  lies  against  tenant^  in  dower,  by  curtesy,  fiir 
237/2^!°    fife,  or  jrears,  by  one  tenant  in  common  or  jmolHtonairt  agaioifc 
.another,  and  for  hua  who  has  the  iamedtate  estate  of  inhaoft^ 
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atjce  in  remainder  or  reversion,  and  is  a  mixed  action,  as  in   Ch.  78. 
it  the  land  wasted  and  treble  damages  are  recovered  ;  and  it    Art.  13. 
must  be  brongbt  against  tenants  iu  dower  and  by  curtesy,  Si.^*v^^ 
though  they  Imve  granted  over  their  estates  to  others.    The  ^Croli*  433. 
action  of  waste  dies  wiih  ilie  person. 

<J  11.  But  if  tenant  for  life  or  years  commit  waste,  and  F^W.B.  127, 
dien  graDt  om  his  estate  to  anotlier»  waste  lies  agaiiist  tenant  2^|atind. 
fi>r  life  or  yeafSt  or  acainst  assigDae  of  tenant  for  life  or  j^ears,  an  a. 
fox  waste  done  after  the  assignment. 

\%,  And  where  A  is  for  life,  and  B  for  life,  and  C  in  fee,  ^^^^  ^^l^^  ^ 
ind  a  tree  is  sefered,  it  belongs  to  C.  ^""^  ° 

^  13.  Neither  the  statute  of  53  H.  III.,  or  of  6  E.  T.,  noct.kSt 
speak  of  sufFerins;  waste  to  be  done,  yet  it  has  been  held,  tliat 
these  tenants  for  hfe  or  years  aic  puuishable  for  permissive 
waste,  wljicli  led  ihe  student  (in  Doct.  &i  Stud.  1 12)  to  ask,  if 
a  stranger  do  waste  iu  lands  A  holds  for  life,  without  his  assent ; 
shall  A  pay  trehle  damages  and  forfeit  the  place  wasted,  the 
atranger  being  ioauffieient  to  pay  the  damages ;  to  which  it 
was  answered,  that  there  had  be^  an  old  maxim  in  law,  that 
tenant  by  t!i3  curtesy  and  in  dower  should  take  their  lands  so 
hahle  ;  that  is,  "  that  they  do  not  waste  thesnselTes,  nor  sufier 
none  to  be  done  that  when,  afterwards,  an  action  of  waste 
was  given  against  a  tenant  for  life,  "  he  was  taken  to  be 
in  the  same  case  as  to  point  of  waste,  as  tenant  by  the  curtesy 
and  tenant  in  dower  were  ;  that  is  to  say,  that  he  should  do  no 
Waste,  nor  sutler  none  to  be  done  j^'  for  tiiere  is  another 
OMxim  in  the  law  of  England,  that  all  cases  like  unto  other 
casesy  shall  be  judged  after  the  same  law  as  other  cases  be.** 

Though  tenant  in  tail  after  possibility  of  issue  extinct,  is  not  ^^^^.^^jjl'f 
liable  for  waste  by  law,  he  is  thought  to  be  in  conscience ;  ..i  cum  in' 
hence,  equity  has  often  issued  injunctioos  to  forbid  him  toSq<i^'40fli 
commit  waste ;  but  a  mortgagor  m  possession  is  liable  for 
waste.  2  Cruise  lOS. 

Art.  12.  H'ho  'is  entitled  to  the  action  of  waate.  A  I.  "No  ?.^^* 

.-.I    I  .     .1  r         .  •     .        A         A  f     Car.  notes 

peisdii  i>  entiiled  to  the  action  ol  waste  aganist  a  tenant  lor  t7— Co  L. 
life,  but  iie  wiia  has  the  immediate  estate  of  iuJieritance  in  fee,  oH,  Paget'^ 
or  in  tail,  in  remainder  or  reversion,  expectant  upon  the  estate  cJ,*J,~^f  II 
ibr  life.**     If  between  the  estate  of  the  tenant  for  life  who  3  bT  coiL 
coannits  waste,  and  the  siibse<|vent  estate  of  inheritance,  there  224, 227,  tco 
is  interposed  an  estate  of  fn  ehold  to  any  person  in  etie,  then  n^co^sn. 
. during  the  cwitinuance  of  such  interposed  estate  the  action  of  i  Cmise  74 
waste  is  suspended,  and  if  the  first  tenant  for  life  dies  during  ^"'^^  ^ 
the  continuance  of  such  interposed  estate,  the  action  is  2;one 
forever;"    cites  Harg.  Co.  L.  218  b.     These  distinctions 
agree  wiih  Paset's  case  &c.,  before  mentioned  :  but  the  rea- 
sons apply  only  to  tlie  recovery  of  the  place  wasted,  and  not 
to  an  action  for  damages  only,  nor  for  the  value  of  the  tree^. 
Tpi.  ni.  29 
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Ch.  78.         2.  The  pit.  may  have  the  reversion  or  remainder  bf 
Art.  12.   purchase,  or  escheat,  in  taii  or  fee.  6  Com.  D.  408. 
v«^'>^-^^     $  3.  If  a  reversion  be  granted  to  two  and  the  heirs  of  one, 
^  Cf^e^*        liiere  be  two  joiai-tenanls,  one  in  fee  and  the  other  for 
Ufe,  and  they  join  in  a  lease  for  life,  tbev  shall  for  couformiiy 
join  in  waita  lo  laoom  the  place  waaM. 
Co.  L.  ds.—     $  4.  If  there  be  two  paiceneta  of  a  refeniony  and  die  tei^ 
4  c^m^'~  waste,  and  one  diea,  the  aurvifor  and  itsno  of  tfao 

4ne.  '       deceaied  ahail  join  in  waatn,  and      auimor  AaK  feeom 
damages. 

Co.  L.  M,  §  5.  "  Reirnlarly  waste  ought  to  be  brought  against  him 
816.— 2Iii5t.  ^Yio  does  waste  ;  but  if  the  grantee  of  tenant  in  dower,  or  by 


the  curtesy  do  waste,  the  heir  in  respect  of  the  privily  may  have 
waste  against  the  tenant  in  dowci  or  by  the  curtesy.    But  if 
Li)e  heir  grant  over  his  reversion  belore  or  after  such  tenants 
as^ga  their  estate,  his  grantee  shaU  have  an  action  against 
aoco  assignee  only.  The  action  of  wiHe  fiea  not  agaioit  m 
tenant  at  will,  1  Cruise  917% ;  but  lies  between  tenantsin  con-' 
nioii,  2  Cruise  651. 
Altai.  88fti       ^  6.  Tenant  in  tail,  after  possibility  of  issue  extinct,  cannot 
maintain  an  action  •of  waste,  for  he  is  but  in  the  situation  of 
2  Cruise  411,  tenant  for  life  without  Tmpparhment  of  wo?tc  n$  to  this  •subject* 
413.  Trustees  to  preserve  contingent  remainders  cannot  have  wast^ 

S  Bl.  Cob  injunctions. 

'  ^  7.  "  He  who  has  tlie  remainder  for  life  only,  is  not  en- 
titled to  waste,  since  his  interest  may  never  cotiie  lulo  poj»- 
aesaion,  and  then  be  has  aufiered  no  injury."  But  a  parson 
<E0.  sailed  in  right  of  his  ehuieh  may  have  waste,  where  he  is 
seised  of  any  remainder  or  reversioa ;  for  to  many  purposes 
they  have  a  fee  simple  qualifiedi  and  the  writ  must  be  to  the 
disinherison  of  the  church. 
8Bt.  Com.  ^  P.  If  I  am  entitled  to  esioven  for  year?,  and  the  owner 
^'**  destroys  the  whole  sn  that  I  cannot  have  them,  I  ci^nnot  have 

waste,  but  I  may  huve  an  action  on  the  case  for  damages, 
Co.  L.  64.         ^  9.  If  land  he  given  to  A  for  Witi,  and  to  B  in  fee,  B  shall 
not  iiave  wasie  against  A,  because  Uiey  are  joiut-teiiants,  but 
B*s  heirs  shall. 

Co.  L.  ^  10.  ^  One  jomlHenanti  or  tenant  in  oommoo  may  bate 

L?!-^!  e'.i.  *  writ  de  rgMiw^Mie  fmeumda^  against  the  other  aoieriog  a 
C.22.— 2in«i!  houae  to  deeay.''  But  13  E.  I.  c.  22,  extends  not  to  parce- 
402.  wherw  Qers ;  for  at  eommon  law  they  might  ha?e  a  writ  of  partition, 
form!  'bo-  thereby  prevent  futtire  waste  5  but  this  reason  is  doubtful, 

hiin  «■>.>,  68.—  and  so  is  the  case,  for  now  tenants  in  common  and  joint-ten- 
I?.^.  B.  127.         ujfiy  by  Jaw  have  partition,  yet  it  Is  held,  notwithstanding 
this,  they  may  have  this  writ  de  repamtione  facienfffi,  and  an- 
other remedy  seems  no  more  a  reason  in  the  one  case  than  in 
tUti  uiher. 
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^  11.  So  one  m  veoMiiider  or  nmnka,  m  fee  or  tail,  may  Cb.  78. 
iHm  waste  against  a  devisee  for  life  or  yean.  So  if  teaant  Art*  13, 
lot  life  asnpi  o?er  his  estate,  waste  lies  against  the  asBignee,  s^^v^^ 
fer  wane  done  ailer  the  assigmneot  by  bim»  so  in  retoasoder  l^^?' 
or  leversion ;  and  so  by  him  agaiast  an  under  kssee ;  so  3oi!^co°l. 
agafrist  a  special  occupant,  and  s  )  against  an  executor,  or  an  54  — Cio.  SI. 
exec u lot  de  §on  tort  of  a  term  by  such  renaaioder-man  or  re» 
versioner. 

12.  Tlie  reversionLT  may  have  his  action  in  the  nature  of  4Bunr.  8I<L 
waste  for  an  injury  done  lu  tlie  inheritance  ;  this  was  a  wail 
erected  to  the  obstruction  of  lights,  and  the  objection  (over- 
teled)  was,  that  it  was  only  an  injury  to  bim  m  possession ; 
Md,  Otto  may  sne  Ibr  an  injury  to  bis  posseosion,  another  to 
Iris  inheritance,  as  it  lessens  the  valoe  of  it. 

^13.  Case  does  not  lie  for  permissive  waste  only.  Ntw.  B.iMk 

^14.  Nor  where  the  damages  are  a  mere  trifle,  as  for  con-  2  bos.  l.  p. 
verting;  three  closes  into  garden  «;rr>nnd,  the  jury  (ounf]  dama-  86.— 2Saiuii, 
ges  one  fai  thing  c;icb.   Judgment  for  the  deift.,  for  the  small-  ^^{^^ 
ness  of  tliG  damages.  Giomu 

So  ulicre  the  damages  in  a  house  were  22df.  sterling ;  but 
where  in  three  houses  tlie  damages  were  ^4d.  in  all,  22  m  oiio 
^  m  anodier  and  13  in  a  third,  held  sufficient  to  entitle  the 
pit.  to  recover. 

f  16.  Lease  to  hamn  and  fme,  be  dies»  she  is  not  liable  jy^^^ 
fer  waste  done  rlurmg  the  marriage-  MazU-(^.L. 
,    Art.  13.  The  form  of  tU  remedy. 

^1.  "If  waste  be  done  spartimf  here  and  there,  in  woods 
and  Jioitsps  throughout  the  whole,  all  the  woods  or  houses  I'gi'  Co,JL' 
shall  lie  recovered  ;  but  if  it  be  in  particular  parts  only,  so  M. 
iijuch  ojiiy  shall  be  recovered."  "Trees  of  the  value  of  3#. 
4ii.  have  been  adjudged  waste."  Every  writ  of  waste  must 
suppose  the  waste  done  to  the  disinherison  of  the  pit.,  and  the 
biberitaace  musl  oontiDae  at  die  time  of  tbe  writ.  But  if  lessee 
for  fife  eonvey  on  oon^lion,  and  bb  grantee  do  waste  and 
the  lessee  re-enter ;  or  if  tiis  dfeseizor  of  die  lessee  fer  life 
do  waste  and  the  lessee  re-enler»  tbe  lessor  may  have  waste 
agms^  the  lessee,  though  the  reversion  was  not  m  him  when 
the  wnste  was  done  :  for  when  it  is  re-vested  he  is  restored  to 
it  in  such  ]iHc,ht,  as  if  it  had  always  continued  in  him,  and  it 
was  the  iessee^s  fault  to  sufier  the  waste  to  be  done.  And  so 
the  successor  has  waste  done  during  the  vacancy. 

2.  The  writ  estrejtement,  to  prevent  wasle,  cannot,  it  is 
tmderstood,  be  used  in  tins  State,  as  the  law  now  is ;  for 
though  given  by  6  £.  I.  c.  13,  it  was  pending  tbe  plea,  and 
sneb  eases  are  pTQfvided  for  by  our  statute.  See  iojunetioDy  a. 
15»  16. 
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Ch.  78.      §  3.  This  author  when  he  wrote  had  been  in  full  pradSe* 

Jlri.  13.   of  ihe  law  about  thirty  years  ;  and  he  ohserved,  **  there  have 
K^y^U  been  actions  of  waste,'*  (in  this  State,)  **  as  ii  is  said,  where 
Sullivan's      damages  have  been  recovered,  but  1  have  noi  been  nble  to 
I^d  Titles   find  any  itistanre  of  a  forfeiture  for  waste  in  the  couuuy.*' 
Out  statutes,  as  to  tenants  in  dower,  have  always  declared  a 
forfeiture  since  March  ll,  1784,  but  I  believe  no  action  has 
ever  been  brought  to  recover  the  fbrfeitnre)  if  aojr  has  takea 
place. 

Mmi.  VwTm      i     By  Ibis  law  it  was  enacted,  that  tenant  in  dower  "  shall 
Law  of  1900.  not  commit  or  suffiir  any  strip  or  waste  i  but  shall  keep  the 
houses  or  leneneDts,  with  the  fences  and  appurtenances,  in 

good  repair,  during  her  term,"  and  leave  the  same  so  at  the 
end  of  it ;  "  and  sball  be  liable  to  an  action  for  nny  strip  or 
waste,  by  her  done,^ committed,  or  suffered. "  Thib  aci  renuiin- 
ed  tbe  law  on  tins  suhject  till  Maich  1  1,  1784.  It  was  gen- 
eral to  prevent  any  kind  of  waste  by  tenants  in  dower,  actual 
or  permissive ;  it  extended  to  booses,  or  tenements ;  to  fa- 
ceSf  and  appurtenances ;  for  the  widow's  whole  term,  and  re- 
quired her  to  leave  them  well  repaired  i  this  act  exprcised 
aDthe  security  essential  against  waste.  But  as  to  the  remedj, 
this  act  simply  gave  an  action  against  tenants  in  dower  lor 
strip  and  waste  done  or  suffered.  This  was  an  action  on  the 
case  for  damages  ;  and  as  our  estates  in  dower  were  our  prin- 
cipal estates,  tiie  tenants  of  wliicb  were  liable  for  waste,  it  is 
to  be  fairly  understood  that  tbe  principles  of  tlie  statute  were 
generally,  if  not  universally,  applied  to  otlier  cases,  and  af- 
forded tbe  general  rules  of  law  on  the  subject  of  waste  ;  for 
by  this  act  waste  is  defined  substantially,  according  to  the 
common  law.  And  as  an  action  on  the  case  always  lay  for 
damages  in  waste,  and  this  action  ^ven  by  this  statute  was 
such,  it  was  perfectly  natural  and  reasonable  to  extend  it  to 
the  other  cases  of  waste,  where  no  form  of  action  was  spe- 
cially presrribed.  Why  the  law  on  tliis  subject  was  so  materi- 
ally altered  March  1734,  as  to  introduce  a  forfeiture  of  the 
place  wasted,  and  to  prcscribo  "  an  action  of  waste,"  and  to 
give  it  to  him,  having  the  mnnciliate  estaie  o(  freehold  as  well 
as  of  inheritance,  in  remainder  or  reversion,  does  not  appear; 
•  to  avoid  the  last  absurdity  of  the  tenant  of  a  mere  firediold, 
having  an  action  for  waste,  eontiary  to  all  die  anthoiitiesy  ne^ 
haps  the  word,  or,  in  the  statute,  between  the  words  frtmM 
and  inheritance,  should  be  read  and. 
4  M;  M,  n.  $  5.  The  Chief  Justice,  in  giving  the  opinion  of  the  court, 
^j^ijojCir*  speakiriJT  of  tenant  in  dower,  observed,  "  she  held  this  estate 
subject  to  impeachment  for  waste  :  and  if  through  her  refusal 
or  neglect,  the  mill  bad  been  sufTrred  to  decay,  it  would  have 
been  waste,  for  vviiich  she  would  have  ibrfeited  the  place  wast* 
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^  ai^  treble  damages,  to  be  recovered  by  the  rerersionars."   Cn.  78. 
This  forfeiture  of  tlie  place  wasted  must  be  on  the  act  of  Art.  13. 
March  11,  1784,  but  i  liad  ao  act  that  meutioiia  treble  dama-  s^f%r^^ 
^es  in  cases  of  dower. 

§  0.  It  may  further  be  observed  on  this  act  ui  KUO,  that  it  2  Bl.  Com. 
was  much  ia  the  spirit  of  the  52  H.  111.,  before  staled,  which  '^jjT* 
gave  for  waste  bj  taoiiitB  Ibr  livei  or  years,  letaooable  dam- 
ages ;  io  of  the  dd  eommoB  law  wbkh  did  the  same. 

$  7.  Itt  ftctioiis  for  waste  the  ph.  can  only  lecover  for  dam-  6  co.  ii^ 
agce  Buslaioed,  as  in  other  cases,  faefiiffe  the  commeocemeiitor  f  <^  ^* 
the  actkm,  and  not  ior  damages  done  after  the  actkw  com-  J**^ 
naenced. 

By  our  statute  of  1786,       to  tcmnt«5  in  romnion  Sic, 
trespass  is  prescribed  as  the  proper  action.  Ouiheactof 
1784,  as  to  dower,  a  special  action  must  he  l  oiined  ;  the 
writ,  hke  ail  writs,  must  be  accordnig  to  the  fuims  prescribed 
by  statute ;  but  the  dechuratioQ  must  be  Iramed  accordmg  to  ^ 
the  nature  of  the  case,  to  leoorer  the  pkee  wasted,  (if  the 
ph.  dahn  it,)  and  damages  to  he  assessed.    As  this  action 
egainst  tenant  in  dower  is  brought  pardy  to  recover  lands,  and 
pertly  damages,  it  is  a  mixt  action,  part^  real  and  partly  per- 
sonel ;  and  is  perhaps  the  only  instance  m  which  we  follow,  in 
substance,  tlie  English  action  of  waste.     The  jury  that  tries 
the  cause  must  be  n  common  jury,  and  may  view  if  necessa-' 
ry.  In  F^U2;land  the  .sheriff  does  not  havt?  his  jury  to  inquire  of 
the  waste  on  the  spot,  after  the  deft,  has  appeared,  and  before 
defaulted,  or  on  ml  Juit  <^c.,  for  then  the  deft,  confesses  tiie 
waste  i  but  there  is  only  an  inquiry  of  damages.   There,  as  ^ 
here,  the  deft,  on  the  trial  may  give  any  thing  in  evidence,  on  sscWw. 
die  general  issue,  which  is,  no  waste  committed,  as  that  the  , 
destruction  happened  by  lightning,  tempest,  the  king's  ene-  ^* 
mies,  or  other  inevitable  accident ;  hot  it  is  no  defence  to  say 
a  stranger  did  the  waste ;  for  against  him  the  pit.  has  no  re- 
medy, but  tlie  deft,  has  accordmg  to  the  authorities  above  cit- 
ed. 

8.  In  the  case  of  dower  on  the  act  of  1T84,  the  judg- 
ment must  he  that  the  pit.  recover  the  place  wasted  (describ- 
ed) and  his  damages  assessed  at  $  ,  and  his  costs,  and 
have  his  writ  of  temin,  and  his  execution  for  his  damages  and 
coats. 

§  9.  Acoording  to  diis  case,  an  action  on  the  case  lies  for  jrim 
him  in  reversion,  in  fee,  against  the  lessee  for  prevaotiog  him  i^^lJ^^'* 
CQmiog  upon  the  land  leaaed  to  Uie  deft.,  to  see  if  any  waste  cHed  s  Xi|il 

he  committed  there  or  not. 

^10.  So  waste  lies  against  the  husband  and  wife  for  waste  o  B27.^ 
done  by  her  while  sole,  or  during  coverture,  when  he  is  seiz-  6Coid.  D. 
ed  or  i^ossessed  m  her  right,  or  jointly  with  her. 
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'$11.  If  the  lessee  covenant  to  leeve  the  wood  at  the  end 
of  the  term  as  he  found  it,  and  cut  down  trees,  the  lessor  may 
sue  iminediaicly  ;  iui  ii  uoi  pa^asible  for  tho  lessee  to  leave 
the  treos  at  the  end  of  liie  term*   5  Bee.  468, 

$  12.  Ad  action  on  die  ca9e»  in  the  attuie  of  waaie,  lies 
against  a  tenant  Ibr  yean  after  Us  term  ii  eipiied,  as  well  as 
covenant  for  the  breach  of  those  contained  in  the  lease*  And 
De  Grey  C.  J.  said»  had  there  been  no  deed  of  covenant, 
the  action  of  waste  or  case  in  the  nature  of  waste,  would  have 
]Rin.  Because  the  landlord,  by  the  special  covenant,  acquires 
a  new  remedy,  does  he  thereby  lose  his  old 

<^  14.  In  this  case  held,  "if  a  termor  die  and  a  strane;er 
claiming;  as  bis  executor' enter  upon  the  iaiid,  he  is  a  disaiezor 
and  caiiiicit  qualify  his  entry  and  wroug  again,  "  if  the  dis- 
iiezor  daim  only  a  lease  lor  years,  end  the  dissiesee  sooept 
lent  of  him,*  now  be  may  punish  Urn  in  an  action  of  wasie^ 
and  the  other  shall  he  as  kssee.** 

^  J  5.  If  tenant  in  tail  make  a  lease  for  his  own  lifo  to  A 
and  his  heirs,  with  livery,  only  an  eslnle  for  lifo  posses,  but  as 
to  him  the  estate  tail  is  in  abeyance,  nor  can  he  after  bring  an 

action  of  waste. 

$  16.  Tenant  for  and  he  in  reversion  join  in  a  tease  for 
Kfe,  the  lessee  coanmts  waste,  they  both  shall  join  ia  an  ac- 
tion of  waste  and  tenant  for  life  recovers  the  place  wasted  ^ 
bat  be  in  reversion  has  the  treble  damages  as  attached  to  the 
This  case  snist  have  been  decided  on  the  princij>le. 


that  the  place  wasted  wis  forfeited  to  the  tensnt  for 
entitled,  though  geoerally  he  eannol  have  waste  because  he 
may  not  survive  the  prior  estate  ;  and  on  the  prioc^e  also, 
that  all  the  damages  were  forfeited  to  him  in  rerefsimi  in  fee, 

and  were  to  the  inheritance.  It  is  not  easy  to  perceive  the 
reasons  of  this  case.  VVherc  the  lessee,  hi?  rxecutoi  s,  or  as- 
sis;ns,  are  to  repair,  a  demand  of  an  under  lessee  to  repair  is 
not  good. 

Art.  14.  ^''oies  on  the  above  matters  of  wastcy  as  a£j^lying 
Is  Hif  covmtr^^ 

%  1.  Some  hafo  observed  Aat  we  have  no  eeitam  roles  of 
law  respecting  waste.  But  OQ  a  review  of  this  diapler,  amisi- 
ly  selected  from  English  antfaoiilies,  addmg  our  statutes  on  the 
solject,  it  will  appear  that  we  have  as  certain  rules  of  law  in 
this  case  as  in  many  others.  For  all  the  material  questkios, 
almost,  will  be  found  to  be  derided  by  the  rnle«?  of  the  com- 
mon law  and  reason,  as  applicable  in  this  country  in  most  ca- 
ses, as  iu  that.  For  no  statute  in  England,  on  this  subject, 
appears  before  that  of  52  H.  HI.,  before  stated,  and  this 
merely  forbid  waste  to  be  done,  by  tenants  foi  Jile  or  years, 
and  ga?e  for  it  IUI  damages  \  leaving  the  only  two  ourterisl 
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questions,  that  can  aiise,  in  any  instance,  to  be  decided  by  Ch.  78. 
reaM>n  and  the  coiinnoii  law.  That  is,  lat.  Wiiat  is  waste  ?  JirU  14. 
2d.  What  are  fuU  or  reasonable  damages  f  i 

§  2.  These  two  questions  generally  arc  ilio  only  ones 
we  iiave  had  to  decide  till  March  1784,  since  which  time  die 
placa  wliM  hf  ummA  m  6mnr  aiay  com«  lato  vitw,  Fiom 
the  first  itttlfBieiil  of  the  ooontry  to  li»t  time  die  prineiples 
•f  the  act  of  t700y  above  tiated»  gomoed  beaaesdr  flower 
m  Maaatchoietle,  by  which  the  tenant  in  dower  was  forbidden 
10  do  wiile  or  to  suffer  it  to  be  done,  and  an  action  for  dam- 
ages was  given  ;  thus  adopting  the  essence  of  the  common 
law  and  of  52  H.  TIL  on  the  sul)iert  of  waste.  This  act  of 
1700,  hke  the  Colony  acts,  and  like  the  said  act  of  52  H.  III. 
left  the  two  material  questions  in  these  cases,  to  wit :  what  is 
waste,  and  what  are  reasonable  damages,  to  be  decided  by 
reason,  exercised  by  the  court  and  jury,  and  by  tlie  common 
law  f  Tina  being  tho  caie  in  dotref,  and  important,  It  was 
nliogetbar  aayoeaUe  to  the  maiim  of  law,  above  bited  from 
Ibo  Doetor  fe  Student,  to  apply  the  lame  principlas  to  other 
cases  of  waste,  and  10  do  aa  onr  aocestata  did  In  many  cases ; 
that  is,  adopt  tlie  remedial  parts  of  the  common  law,  and  of 
old  Englisli  statutes  applicnble  to  this  country,  and  omit  the  penal 
parts,  r^pnrinlly  when  harsh  nnd  severe.  On  this  2;ronnd  they 
adopied  liiaiiy  parts  of  the  common  law,  as  to  small  olibnces,  as 
barratry,  bawdy-houses,  champerty,  &tc.  and  the  iiiilder  pun- 
tshment.^,  annexed  by  old  English  law  to  the  smaller  offences, 
as  6ne  and  imprisonment,  reiecting  in  every  iDStasce,  except  a 
very  few,  the  leverer  penutiea  of  die  pillory.  On  rindhir 
principles  and  cooiideraiionf  in  renrd  to  waaie,  they  adopted 
the  common  law,  and  the  remedial  and  the  raiklsr  parts  of  the 
cid  aiatutes,  and  rejected  the  more  penal  parts  ;  such  as  the 
parts  of  6  £.  1.  punishing  waste  with  the  forfeiture  of  the  phce 
wasted,  and  treble  damages.  These  considerations  clearly 
bring  us  back  to  th  '  two  main  questions  :  1.  What  is  waste  f 
S.  What  arc  reasonable  damages  for  it  ? 

^  3.  fVhat  is  umste  in  this  Stnte  i  This  question  may  be 
saUsfactoniy  answered  :  1.  As  to  changing  one  kind  of  estate 
into  another,  as  tillage-lands  Into  paamre  bo*  enough  ahvady 
Int  been  aaid  in  the  5th  article  above :  d.  As  to  mines,  the 
reaaonable  principles  that  govern  in  England,  stated  in  the  7th 
article,  most  govern  here,  as  an  article  of  private  property; 
3.  All  fences,  sea-walls,  banks  of  rivers  and  poods,  ditches, 
boundaries,  &c.  in  the  nature  of  things  must  be  governed  on 
the  same  ])rinciples  in  both  countries,  beratise  tliese  are  made 
or  (n  cied  only  wlit  re  they  are  necessary  for  the  defence  and 
FalVziiaKi  of  liie  estate,  and  when  erected  or  made,  they 
iuviuriubiy  are  for  these  purposes,  they  uecoinc  a  iicce:5^ary 
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Cs*  78.  ind  a  uaeful  part  of  tba  aHilie,  passing  with  it  in  all  coDfiaj<* 
iBrt,  14*  MeM  of  it,  and  it  must  be  spoil  and  waste  to  destroy  tbeoi^ 

1  j^^.i^^f  or  to  suffer  xh^m  to  be  destroyed,  or  to  go  to  ruin  or  decay. 

^  4.  As  to  huildinz^,  the  same  principles  hold  in  boUi  coun- 
tries ;  they  here,  as  there,  are  erected  and  kept  in  repair  a»  a 
material  part  of  the  estate,  for  the  protection  of  tlie  family  and 
oi  tile  stock  of  creatures,  aud  oi  die  hay  and  grain,  and  instra* 
ments  of  work  and  labour  fcc.  upon  the  IumL  Thej  ara 
equally  eflMtntial  and  neoeMarj  in  both  oomlneiy  aiMl  tba 
•ama  acts  of  negtigam,  or  wilful,  or  pereuHive  wbmo  tiiefe  bj 
the  common  law,  as  bafive  state  !,  mu  t  be  sucb  bora.  It  is 
iojuriog  tba  iobentancc  to  tba  projtidioe  of  the  owner  of  it  bf 
the  tenant,  as  ranch  and  as  wrongfully,  to  do  or  to  suffer  des- 
truction or  decay  in  them,  m  this  country  as  in  lliat ;  thrre  can 
be  no  difference  perceived  in  regard  to  buildings  and  lences. 

^  6.  As  to  trrp.s,  at  first  there  appears  to  be  some  diversity 
in  regard  to  lijc  two  countries,  and  the  English  laws  in  dciad 
on  this  subject  may  not  be  applicable  to  this  country.  But  a 
general  principle  diat  runs  tbroogb  most  of  tba  easas,  gofraraa 
afika  in  botb  ooimtrias  $  not  tba  ganaral  priMi|»Ia  in  Engiandt 
tbat  oak,  ash,  and  elm,  ara  areij  wbara  tioabaimaaai  but  tba 
excepuon  in  soma  of  the  nortbaro  counties,  to  wits  tbat  ia, 
building-timber,  even  birch  if  so  used.  The  tenant  in  Eng- 
land is  forbid  to  cut  three  kinds  of  trops  for  fuel  or  fire-wood, 
that  is,  timber-trees:  2.  Trees  phiiiKcl  for  the  ornaments  ot 
the  estate,  and  safe^;uartl  of  the  house  and  buildings  :  S.^ruit 
trees;  for  he  may  prudently  cut  even  limber-trees  for  ne- 
cessary repairs  of  the  buildings,  fences,  and  tools  of  husband* 
ly;  but  it  is  wista  in  bun  to  cot  tbam  for  fiaal.  Hare  two 
things  ara  to  lia  coosidared,  wbat  are  timbar-tioas,  and  why 
is  it  wasia  to  cut  them  for  6rewood.  £og|idi  law  writeca  500 
jraan  ago  told  us,  tliat  oak,  asb,  and  abn,  waio  titnbar-iieaa, 
baaaute  used  in  buildiog,  tbasa  are  named  as  a  part.  Eveiy 
tree  is  a  ilnibcr-trce  that  is  necessary  or  useful  in  buildings, 
and  llieicfore,  even  birches  in  some  parts  of  Kngland  are  ad- 
judged to  he  limber-trees,  because  used  for  more  valuable 
unci  itnt)oi  t<.i  nt  purposes  than  fuel.  Hence,  timber  is  always 
dearer  ihiin  wood  ;  and  a  slick  of  timber  necessaiy  oi  useful 
JO  building,  is  worth  every  where  more  as  timbar,  than  it  is  as 
foeU  To  use  it  then  as  fuel  is  unreasonabla  waste  in  the  tao- 
ant«  not  only  as  makrag  such  buildhig-tiinbar  loo  soaiea»  and 
ao  injuring  the  poblie  m  the  end ;  but  it  is  using  fiiel  uoDOcas- 
sarily  dear  and  expensive.  Every  reason  on  this  subject  thei 
is  of  force  in  England,  is  clearly  of  force  here,  in  all  our  old 
towp'^  nt  Irn^T,  where  it  important  to  preserve  and  ]irudently  to 
use  buiidiu^-tiuiber.  In  iact,  timber-trees  are  not  to  be  used  io€ 
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firawood  by  the  ttaMit,  beeatne  wioted  and  m  otore  valudbte  Ch.  78. 
§ot  other  pttrposes,  as  buildtngs,  biidgM,  ihips,  iic.  Art,  14. 

^  9.  Solms  for  ornament  and  defenca  of  buildings  tre  s^v^«» 
not  to  be  cot,  ma  for  timber,  for  the  same  reason ;  they  are 
wanfp(^  ^nd  »re  more  valuable  for  oitMr.purpoaes;  and  lot 
wbich  they  are  solely  cultivated. 

§  7.  So  of  fruit-treeM  bearing  frtnt.  It  is  In  the  nature  of 
things,  waste  or  unnecessary  destruction  to  cut  and  use  a  bear- 
ing apple-tree,  for  instance,  in  building  or  i'eoces,  or  in  mak- 
ing breast-works  Uc.  It  is  obviously  a  waste  and  misapplica- 
lioB  of  tbe  Iblngy  much  mora  to  bufii  Ibr  fuel  Inrit-treea  Dear* 
ing  fimk  $  so  dwt  tbe  rule  seems  to  be  i  simple  one  oo  tbe 
whole,  aod  it  is  this !  the  tenant  shall  take  for  foel  the  dead 
wood  first,  as  far  as  it  goes,  and  then  such  underwood  aod 
brush,  and  trees  not  timber,  fruit-trees,  or  ornamental,  or  for 
defence,  as  may  be  fonnd  on  tlie  InnH,  alwriv;  cutfins;  so  as 
least  to  injmr  i!ic  cirowing  wood.  Kvcrv  ifa-oii  In  Lniiland, 
as  to  these  d  liit-trees,  defensive  arul  oi  [latnental  ti  oos,  applies 
here  as  clearly  as  there,  in  all  our  town^  new  and  rd  i.  Every 
day  in  this  country  it  becomes  more  impui  iuul  to  have  correct 
ideas  OB  this  subject,  as  in  many  parts  of  it,  wood  and  timber 
ore  becooiing  dear  and  scarce,  and  hitherto  a  veiy  loose  and 
buftlii}  prte&e  has  too  much  prevailed* 

Bqmiif  retirains  watte  further  than  tht  common  law  did.  i  Cruisc  bi, 
Bjr  diat  %  tenant  for  life,  wttfaoot  impeachment  of  waste,  bad 
as  large  power  over  the  timber  as  tenant  in  fee  simple  ;  but  iin^ton,  Roit 
equity  restrains  snrh  tennnt  for  life  from  cutting  timber  serv- 
ing  for  shelter  or  ornamoni,  so  any  other  not  of  proper  growth  ' 
to  be  cut.    A  tenant  for  years,  without  inipeachtnent,  &ic.  is 
in  the  situation  of  a  tenant  for  life  with  sucli  a  clause  in  his 
lease,  and  equity  restrains  eillier,  as  to  malicious  waste. 
It  will  not  permit  a  tenant  for  years  with  such  a  claose  to  fell 
timber  just  before  the  expiration  of  his  lesse ;  1  Cruise  958, 
Abraham  «•  Bobb  ;  nor  will  eqoi^  permit  such  a  tenant  to 
dig  and  carty  away  the  soil  to  make  bridts,  3B9  $  1  P.  W 
527;  see  art.  17,  s.  4« 

8.  As  to  full  or  reasonable  (Tamasres  in  frnij  case  for  waste  ^ 
there  never  can  be  any  rule  in  that  country  or  this,  but  the 
good  sense  of  the  court  and  jury.  If  a  statute  in  any  instance 
give  treble  (lamatres,  the  single  damac^cs  rau^st  rest  on  the  dis- 
cretion of  the  jury,  and  if  in  any  case  a  certain  penally  for 
waste  in  cutting  a  tree  of  a  given  size,  as  in  the  act  of  1786, 
thb  is  but  an  exceplioit  to  this  general  rule  or  doctrine  rea- 
pecting  waste* 

^  9.  Was  a  writ  of  entry  ad  temkum  out  praUriU.  The       s.  Jud. 

'  '  ^     ^  Court,  N©v. 

Tena,  1B17.  Sweetser  e.  Einea.  Not  reportad  lu  M«m.  lUp.  Praetic*  ta  Endaod  mim 
if,  for  tke  pit  to  sHro  tho  deft  a  bill  of  paftienlan  or  th«  bitaahM.  ^  PhQ,  fivid.  117. 

TOL.  in.  30 
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Ch.  78.  demandant  couuled  on  his  own  seizin  in  fee  on  the  25t!i  rrf 
Art,  15.  April  1814,  and  of  a  disseizin  by  Ernes,  after  the  expiration 
Vo^^V'W  of  his  term,  to  wit  t  July  1,  1816.  Tart  ot  the  premises  were 
thu  com  and  ijrist-mili  in  Saugus.  Apul  ij,  1814,  S.  leased 
the  premises  to  £.  (or  three  years  by  indenture,  with  the 
uital  covmntfy  and  one  bj  E.  not  to  make  or  anffer  atiip  or 
waste)  and  if  be  did,  a  fight  of  entrjr  to  S.  £.  turned  this 
null  into  one  for  grinding  dye-woods,  and  for  this  S.  entered 
and  sued,  on  the  ground  E.  had  forfeited  his  lease,  having 
demanded  a  surrender  for  that  cause*  The  dye-woods 
j^roiinrf  were  camwood,  logwood,  madder,  and  barheiTv  roots, 
thereby  it  became  necessary  to  pick  tfie  millstones  liiree  times 
as  much  as  would  have  been  requued  if  2;rain  had  been 
ground  ;  that  is,  while  grinding  madder;  tins  required  greater  . 
force  than  grinding  corn  and  shook  the  miil  j  madder  and  bar- 
berry roots  were  ground  about  five  weeks ;  mill  was  notiojiired 
in  odier  respects ;  but  after  this  tlie  mill  croonA  eofn  as  weU  ma 
before.  £.  took  away  the  hopper  used  for  eom,  and  placed 
a  carrier  in  its  stead  ;  but  die  hopper  could  be  easily  resloredy 
and  without  injury  to  the  mill.  Son^  of  the  old  customeis 
"were  dissatisfied  with  this  grinding  dye-woods,  and  sometimes 
it  wns  difficult  to  gi;t  their  grain  ground  at  this  mill,  after  E. 
em|)loyed  it  to  grind  dye-woods,  and  many  people  were  ap- 
prehensive that  their  meal  svouid  be  fdled  with  dye-siutf,  and 
hence  refused  to  go  to  mill  ihrrc.  The  mill  had  been  used 
to  ^rind  pepper  and  ginger  before  leased  to  £.,  as  easily 
ground  as  corn ;  plaster  of  parts  was  ground  in  one  instaoGe* 
£  applied  to  Mrs*  S.  who  acted  as  attorney  to  her  hosband, 
for  leave  to  put  up  a  chipping  machine,  but  she  refused,  with- 
out sv)ine  additional  compensation,  but  said  she  expected  £. 
had  a  right  to  grind  what  he  pleased.  Judgment  for  £. ;  that 
is,  that  there  wns  no  waste,  hut  the  court  gave  no  reasons. 
This  action  was  proper.  2  D.  k  E.  425  j  Cowp.  803 1  3  Taua* 
78  ;  2  Camp.  520  ;  3  Wils.  234. 

As  to  uasie,  autiioraies,  2  Bl.  Com.  281,  282,285  ;  Cro.  J. 
182;  Moore  877  ;  2  Roll.  814,815;  Co.  Lit.  53;  2  Saund. 
328  to  259 ;  1  Mod.  94 ;  Hob.  334.  Did  not  the  above 
facts  on  the  authorities  coostitote  waste  f  As  to  what  Mrs*  S, 
s^id,  see  Peake^s  E.  78 ;  4  Bos.  &  P.  113;  4  Craneh  314; 
7  D.  &i  E.  13S  ;  1  Johns.  R.  360;  3  Johns.  R.  357  ;  5  D. 
&  £.  566  ;  3  Sauod.  48,  1  note.  No  power  was  shewn,  and 
her  words  or  opinions  could  not  vary  the  terms  of  deeds* 

Art.  1 5.  Pleadings  in  loasie. 

In  every  case  the  pit.  must  state  in  his  declaration  h's 
right  and  title  to  the  iiilierit.iiice,  to  which  the  waste  is  done  ; 
and  such  as  he  means  to  prove  the  situation  of  the  deft.,  and 
then  Uie  waste  or  injury  done,  or  bulTered  lu  be  doue,  by  the 
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i»h,f  waA  ftw  hit  damtges ;  uid  if  in  die  etm  of  dovrar  h«  Ck,  78. 
means  to  recover  the  place  wasted,  he  must  describe  it  with  JJrt*  15; 
sufficient  certainf]r»  and  also  demand  it.  Wbedier  it  be  called  V/v^^ 
H  plea  of  waste,  or  an  action  on  the  case,  in  the  nature  of 

wn5!(%  2:enernlly  flie  derlnratjon  and  evidence  must  be  in  sub- 
staiu  e  ihe  same,  exciju  in  tilt  latter  iir  ttnn  the  place  wasted 
caDiiotbe  sued  for  or  (li  iiKitKlriL  It  is  not  probable,  from  any 
defects  in  the  principles  in  this  l  eaicdy  for  waste,  in  this  coun- 
try, that  it  has  been  so  seldom  applied  where  waste  has  been 
io  oAeo  eomndtted.  Bat  beeanse  of  many  ^KIBenhies  in  die 
natinre  of  the  ease,  that  is,  m  aseeftaming  where  any  consid- 
erable waste  has  been  done  to  the  bheritance  bj  a  tenant ; 
and  beoanse  waste  here  has  most  comoionly  been  done  by 
poor  tenants,  and  tenants  in  dower,  often  mooh  iodniged,  or 
itoable  to  pay  the  reasonable  damages. 

^2.  This  was  an  action  for  waste,  rnm?nitted  in  pt'^l'"?  o  c^,,,,],}  228 
down  a  brew-house,  part  of  a  messiutge,  and  taking  away  cop-  to  260,  Cole 
pers  and  may  other  things,  allee;ed  to  be  fixed  to  tlie  brew- 
house,  and  so  to  the  freehold.  In  fact  the  assignee  of  the 
lessee  for  years,  pulled  down  the  brew-bouse  in  I^ndon,  and 
erected  smaU  tenements  in  the  place  of  it,  and  thereby  in- 
creased the  rent  from  i&ldO  to  £900  a  year  $  the  action  was 
brought  by  the  assignee  of  the  reversbn;  the  plea  was,  that 
the  deft,  did  not  commit  the  wsste  charged  lie.,  the  pleadings- 
occupy  from  20  to  30  pages. 

^  3.  The  pit.  I>e2;an  his  declaration  with  statins:  his  seizin 
in  fee  in  the  whole  of  the  estate,  traced  the  title  to  shew  !iis 
riirht  to  the  inheritance:    also  traced  the  deft's.  tit!f  frrMii  Tin* 
fee,  to  shew  of  what  estate  he  was  possessed  k-c.        in  u  liut 
capacity  he  held  when  he  committed  the  waste,    ia  VViiimuis* 
valuable  notes  on  this  case,  he  states  that  the  declarations  in 
waste  charge  the  deft,  as  assignee,  as  executor,  administra-' 
tor,  or  as  devisee  Ice.,  and  then  only  for  such  waste  as  he  has 
committed,  cites  2  Rol.  Abr.  831 ;  that  the  ph.  must  sbew 
how  he  is  entitled  to  the  inheritance.  Hob.  84 ;  so  be  must 
state  his  seizin  in  fee  or  tail,  if  he  declare  on  his  own  lease, 
if  on  hi"5  nncestors,  he  must  '^tntf  his  seizin  in  fee  and  hi'^  de- 
mise to  the  deft.,  and  descent  to  the  pit.    If  the  pit.  claim  as 
assignee  of  the  reversion,  he  must  state  his  title  to  it%y -^B^rant 
or  devise.    So  if  the  pit.  sue  as  parcener  or  as  joint-tenant, 
the  declaration  must  be  accordingly.    If  husband  and  ^vife 
sue,  the  decfavation  must  state  £e  reversion  to  be  in  iNMfa, 
namely,  **  that  they  are  seiied  of  the  said  reveraien  in  their 
demesne  as  of  fee  in  right  of  the  wife.**    So  the  declaration 
most  specify  the  quantt^  and  quality  of  the  waste  done ; 
though  the  ph.  need  not  prove  the  whole,  but  may  recover 
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Ch.  ^8.  protnntt,^  and  it  miut  be  to  the  disioheritiag  of  tiie  pit.  or  of 
Art,  15.  his  wife 

v^^-v^ih^     4  4.  The  declaration  stated  that  the  deft,  fell  trees,  i^iea, 
n  pL  nil/  iMfie.  Held,  that  the  deft,  may  give  in  endence  he  top- 
ped  them. 

Dyer  87  nl.       ^  ^'^^  ^  ^^'^  the  declaration  charge 

44,  36  pK  38.  waste  in  six  acres,  a  justificatioD  in  one  only  is  bad.  So 
"I^^^^^^  charging  cutttng"  and  kdlins;  trees,  the  deft,  must  answer  to 
^    *         both  ;  and  if  before  the  action  of  waste  is  brought,  the  lessee 

repairs,  be  must  plead  it  specially.    Special  plea  as  to  fences 

and  rotten  uees,  ii32. 
1 H.  VI. 966,     This  was  «a  actioii  on  the  case  in  themituraof  waste.  The 
^'iTil'^'        ^  an  estate  from  1765  to  1787,  and  in 

tiert  r.  sbaw.  j^g^  ^  ^  purohased  it.    After  the  deft's.  tern  ended,  he 

took  away  a  wooden  stable  he  himself  placed  there,  on  blocks 
or  rollers ;  also  a  shed  he  built  on  n  brick  foundation,  and 
some  posts  and  rails  he  erected.  For  liiis  the  action  was 
brought.  Gould  J.  was  of  opinion  the  deft,  had  n  right  to 
take  them  away  during  his  term  j  but  it  was  decided  he  caiild 
not  after  it  expired  \  several  cases  cited  as  to  fixtures. 
8  Mm.  R  ^  6*  In  this  case  one  question  was,  if  cerlam  buildingf  erec~ 
Towosead'^  ^  ^  '^"^  ^  mortgagee  in  possession,  were  so  lix- 
Gh.  76^  a.  8.  ^ui^^s,  that  be  could  not  remove  them  while  his  possession  con- 
tinued, the  pit.  brought  trespass  for  removing.  And  Parker, 
Justice,  in  giving  the  opinion  of  the  court,  observed,  if  this 
was  an  injury  to  the  estate,  the  pk's.  proper  remedy  was  an 
action  on  the  case  iu  die  nature  of  waste  ;  the  action  he  did 
bring  was  trespass ;  case  is  now  osually  brought  in  England  in 
the  nature  of  waste.  1  Cruise  71.  And  in  it  the  pic  has 
costs.  Id. 

8  Sannd.  228  J^uUum  fecit  vasiMm^vs  the  general  isftie  in  waste.  It  admits 
to960,Oreen  nothing,  but  puts  the  whole  declaration  in  issue;  so  tint  the 
*iam» *notes  •  P^'"  "^"^t  prove  his  title  in  substance  as  laid  in  his  declaration  j 
cites 2  Luiw.  also  the  kind  of  waste  st  iti  d  in  it ;  if  tbcrefore  that  stated  be 
1647,Leigh  v.  cuiiiu;;  Ueu5,  and  ihu  iui  v  iiud  biubbiui;  ihem,  tluii  ib  a  vari- 
^  ance. 

Co.  L.fl88^     ^      I^^^      ^^^^  evidence  any  tiling  that 

6H.iV.  g.s.  proves  it  no  waste ;  as  that  it  happened  by  tempest,  lightnrog, 
or  enemies,  or  burnt  by  accident  &c,  or  that  the  lessor  himself 

committed  the  waste. 
Co  Eiit.  703.     ^  7.  But  it  is  no  plcn,  where  the  deft,  has  matter  of  excuse 
or  justification  ;   as  wiicre  the  deft,  cuts  limber  for  repairs, 
E.  44>5.— Bui.  and  so  uses  it ;  or  for  necessary  botes,  such  as  for  fuel,  cart- 
M.  r.  1J8.     bote,  hedge-bote,  or  plough-bote,  &c.  he  must  plead  this  spe- 
cially. 

%  Lev  nil,  ^  8.  It  is  not  enough  for  the  deft,  to  {^ead  he  took  timber  for 
^^1^^'^  repairs  ;  but  he  most  add,  he  so  used  it,  or  at  least  keeps  it  for 
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tepttit ;  for  he  might  ht?»  ent  it  Ibr  mptku,  tad  since  may  On.  78. 
bive  tok  itf  Uc*  A  lie«nio  lo  ent  tiMf  lie*»  nuMt  be  pleads  16. 

^  9.  So  the  deft,  mny  plead  nul  woiU  to  part,  aad  justify  5  Co.  119, 
for  the  rest ;  so  that  he  repaired  before  the  actioo  was  brought;  wheipdale'j 
or  that  tlie  pit.  gave  the  (left,  leave  to  cut  the  trees  ;  or  that  moopTm 
the  premises,  at  tJie  coiiimeacenicul  of  the  lease,  were  in  a  AVard  v.  Det- 
Slate  bo  ruiuoua  tliat  the  deft,  could  not  repair  them.  None  of  g 
diese  special  matten  eta  b«  pven  in  efidenoa  on  tbe  genml 
mm  \  botrepairtttelbAMlioaiabiQaglitetmiotbeplit^ 
ad  iu  bar  of  tlia  aetioat 

%  10.  If  tha  jury  find  that  the  daft,  has  commhted  oalypart 
of  tba  waste  stated  in  the  declaration,  the  verdict  must  specH 
fy  the  particular  waste  so  found,  and  as  to  the  residue  that  the 
deft,  made  no  wn^te,  \\r\A  ]\n\%moA\X  for  the  pit.  for  the  part  so 
found,  niiii  for  the  deft,  as  to  ihc  reh^idue  ;  but  not  so  in  case. 

And  jud  zitieni  in  the  tenet  is  for  the  place  wasted  and  dam-  Co.  L.  64.-3 
ages  ;  if  m  tenuity  for  dauiages  only.  l?f*B^*f*' 

f  11.  Waste  can  be  brought  only  by  tlie  immediate  rever-  ptii.  m, 
M»er,  or  remander  man  m  (ea,  or b  tailt  to  tbedinnbaiilaBce  Aiieo  si, 
•r  wfam  wane  it  alwaya  alleged ;  and  thaieibra  if  a  leaie  be  Hi^^Kui^At^r: 
Mda  10  A  for  life,  or  years  remaiader  to  B  Ibr  Uie,  and  A  829.— cro.  x 
I  wanay  the  action  cannot  be  brought  by  him  in  the  i«-  ^>  Bray  9. 
r,  or  reversion  in  fee,  or  in  tail^  ao  kmg  as  B's  estate  Moore  387  — 
continues  ;  but  if  B  afterwards  die  or  surrender  his  estate,  he  s  Co.  70  b, 
in  reversion,  or  remainder,  ninv  f^ne  A  for  the  waste  so  done 
by  him,  as  by  this  the  iinjK'diincni  is  removed.    So  if  a  lease  _2  koIKAIm*! 
for  life  be  made  remainder,  tor  years,  the  rp\ »  r-ioner,  or  re-  826. — 
mainder  man,  may  bring  the  action,  notwiihslanding  the  mesne  • 
remainder.     Tenant  iu  tail,  after  possibility  of  issue  extinct, 
eanooc  have  tbia  actios,  for  he  in  fact  is  but  tenant  fer  Kfe }  and 
•teiy  one  to  haTo  tfaia  aetion  mnet  bave  an  estate  of  inherit- 
ance » lain,  at  the  tinie  the  ~waale  is  eoaiiniitled ;  so  aot  an  heir 
fer  waste  done  in  his  ancestor's  time,  nor  a  grantee  <kf  a  re- 
version for  waste  done  before  the  grant  to  him. 

12.  The  action  of  waste  is  now  but  very  seldom  brought  2  Saund. 
even  in  England.  The  action  on  the  case  in  the  nature  of  ^o8b,  WH- 
waste,  being  generally  suhstitutpd  to  it.  From  the  action  on 
the  case,  the  pli.  derives  the  same  benefit  as  from  an  action  of 
waste  in  the  tenuity  in  which  he  recovered  only  dainages ;  be- 
cause iu  his  declaration  he  supposed  ilie  defu  had  bolden  the 
lands,  bnt  did  not  hoM  tbem  at  the  time  of  the  aetion  biOQgbt, 
of  course  tbe  leads  were  not  to  be  recovered  of  him. 

^  18.  This  actioo  on  the  case  has  this  Ibrther  advantage,  it 
may  he  brought  by  one  iu  remainder,  or  reversion,  for  life,  or 
years,,  as  well  as  in  fee,  or  in  tail ;  and  the  pit.  has  costs  in 
aotien,  winch  be  had  not  in  waste  in  £ngland  ;  and  it  lies 
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Ch.  78. 
Art.  16. 


Tlionitoii. 


2  Saund. 


«•  wtU  lor  penDNMve  as  Foluiittry  waale ;  and  where  ibe  les- 
see even  covenants  not  to  do  waste,  and  the  lessor  has  his 
/  election  to  bring  this  action,  or  covenant,  against  the  lessee  for 
>  waste  done  l)y  him,  during  the  term  ;  and  during  the  term,  or 
after  it  is  expired,  and  the  possession  delivered  up  by  tlie  les- 
see lo  the  lessor. 

^  14.  Further  in  this  action  on  the  case  for  waste  brought 
by  llie  iiDineditta  lesaory  or  liis  hdr  or  tmgnee,  againai  tlit 
tenant,  dtfaer  loaiee  or  his  assignee,  it  doea  not  appear  te  ba 
nacessary,  as  m  an  aelioa  of  waste,  to  stete  the  title  eitliar  af 
the  pit.  or  deft,  io  tbe  declaration.    But  it  seems  sufficient  to 


state  their  relation  lo  each  other  in  a  form  like  tli 

whereas  the  said  D  on 


•i  T.  R.  3(17, 
Harris  v. 


S  Atk.  ISB, 

liibson  r. 
Smith.-- 3 
Alk,  »4,  Per- 
rotv.  rexrot 


is,  "  tl»t 

and  before  and  from  thence 
until  nnd  at  the  time  of  committing  the  grievance  in  this  count 
riieiiUoiiLtK  was  and  still  is  possessed  of  and  in  a  certain 
 ,  with  the  aj)purtenHiK  es,  j^iiuatcd  at  :  and  dur- 
ing ail  that  time  held  and  occupied  tlie  same  as  lenaiu  ihereof 
to  the  pit.,  to  whom  the  reversioo  thereof,  during  all  the  time 
aferesaid,  belonged  onder  aeeitein  denrise^  tfaetetefcto  made 
te  the  said  deft*  at  and  under  a  certain  rent  thereihr,  payable 
by  said  D,  to  the  pit.  ;^  yet  ke.  When  the  deft,  is  tenant  for 
life  it  may  be  well,  in  some  cases,  to  state  his  title  by 
saying  he  was  and  is  seized  in  bi^  demesne  as  of  freehold. 

^  15.  The  kind  of  waste  must  bo  stated  and  proved  in  this 
action,  as  in  an  action  of  wa-^te  ;  so  that  if  the  ph.  charge  per- 
missive waste  done,  he  cannot  he  allowed  to  prove  voluntary 
waste  ;  so  where  the  charge  is  unroofing  a  bouse,  rewoving 
some  fixtures  canfloi  be  proved. 

^16.  If^unctioni  to  stay  waste.  In  modem  times  this  rem- 
edy has  taken  the  place  of  the  writ  of  uir^ement^  and  is  os- 
tend^  further  as  io  eases  of  snlsnM  waste;  and  equity 
has  often  granted  iojonctions  egninat  waste,  where  no  action  of 
waste  has  been  given,  even  in  iavovr  of  an  nnboni  child.  9 
Atk.  211. 

Art.  16.  How  far  can  the  1enant*s  nsp  of  estovers  dimtni<th 
the  irUif  ritanrc.     For  instance,  h'^rr  is  n  iVirm  wortli 
the  owner  dies,  and  his  widow  becoiues  eniiiled  to  lUtw  nnd 
has  one  third,  <IJ3000  set  off  to  her,  and  the  estate  cltbcends  lo 
A,  the  heir.  In  her  thjrd  there  is  worth  of  limber-tree^ 

and  $S00  worth  of  other  trees ;  she  lives,  and  her  dower  eon- 
nnues  forty  years,  and  by  a  prodent  oae  of  her  estovers  in  that 
time  sbo  consumes  all  the  trees,  and  leaves  the  inheritance  of 
her  dower  part  reduced  in  value  from  f  SOOOte  ^3300.  How 
far  is  this  waste  ?  Can  she  legally  thus  cut  away  the  wood  and 
timber.'*  The  beat  rule  aeema  te  be,  for  her  to  take  the 
natural  growth  or  increase,  so  that  she  shall  leave  the  wood- 
land, or  wood  and  timber  as  good,  or  in  as  goo<^  plight  as  she 
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finds  it.    Aft«r  aU,  i  kmmcf  no  point  in  the  kw  •»  hiifwrleccljr  Ch.  78. 

settled  as  this,  by  Statutes  or  judicial  decisions.  I  have  never  »dri,  16. 
been  ab!'^  to  find  one  in  the  United  States  upon  it  In  any  form,  _0r  .  ' 
nor  one  in  England  directly  ;  yet  the  question  has  often  been 
asked,  in  what  manner  tenants  for  life  &:c.  may  cut  down 
trees,  and  use  the  estate,  and  not  be  guilty  of  waste,  in  a  few 
years  only  advice  has  been  otieu  asked  on  this  point.  In  giv 
iog  wtumtn  tbe  general  doetriiie  has.  been  taiilj  ibund  in 
Oak»9  Btadtatone,  awl  in  olber  eoRMiit  kw  writen ;  w  any 
acts  by  aoeli  tenants  vohntary  or  pennMve,  that  render  the 
estate  less  valuable,  or  "  whieb  depreekte  Its  value'^  are  waste^ 
•xeepi  the  natural  and  ordinaiy  decay  of  baildi^g^  by  lapse  of 
time ;  the  difficulty,  as  above  observed,  is  in  a  practical  appli* 
cation  of  this  rule  of  law.  Even  as  to  the  natural  and  ordi- 
nary decay  of  buildings,  some  have  nKidc  a  question,  as  whprf> 
A  is  tenant  for  Hfe,  and  R  remaindt  r-mnn  in  fee  ;  when  A 
comes  iiito  possession  of  ihe  estate,  he  finds  new  buildings,  a 
pan  of  the  farm  or  estate,  he  lives  seventy  years,  and  in  that 
tuM  the/  rot  down»  it  has  been  often  asked  if  B,  the  remats^ 
dei^ainn»  is  to  take  the  farm  or  estate  without  buildings,  and 
the  tenant  (or  life  have  the  sole  benefit  of  a  complete  set  of 
hnildings,  and  wear  them  out,  and  the  remainder-man  have  no 
benefit  whatever  of  them.  It  has  been  confidently  urged,  that 
these  buildings  are  not  a  part  of  the  rents  and  profits,  but  a  part 
of  the  est^tf  itself,  and  often  in  seaports  or  cities  the  principal 
part ;  and  this  is  all  true,  ajnl  no  answer  can  be  g-iven  but  by 
recurring  to  the  authorities,  which  shew  tiie  tenant  for  life  &c. 
has  been  required  only  to  keep  the  buildings  well  covered  and 
secured  in  the  usual  manner  against  the  weather,  and  so  it 
seems  has  been  the  general  practice.  The  fike  question  has 
heen  often  asked  as  to  fences,  which  usually  rot  down  every 
lew  years.  When  A,  tenant  for  life,  or  for  99  years,  for  instance, 
enters  into  possession  of  a  farm  or  estate,*  he  finds  it  com- 
pletely fenced  with  new  fences }  if  they  rot  down  during  hie 
term,  as  ihcy  will  probably  several  times,  he  roust  build  them 
anew  in  his  own  defence  ;  so  if  he  finds  no  fences,  or  very 
poor  ones  when  ho  comes  into  possession,  he  must  build  new 
or  make  very  expensive  repairs  at  his  own  expense.  To  this 
question  as  to  fences,  lawyers  have  not  been  agreed  in  their 
answers,  lo  many  old  countries  in  Europe  and  America, 
fonces  are  not  essential  by  law,  as  where  the  uicient  principk 
prevails  or  governs,  obliging  every  man  to  keep  Us  cattle  at 
his  peril,  and  in  some  old  countries  where  fences  are  required 
hy  law,  there  may  be  some  settled  usage  that  governs,  but  none 
appears  to  exist  in  the  United  States,  which  holds  such  tenant 
to  leave  ilie  estate  with  as  a;ood  fences  on  h,  as  he  found  on  it 
when  he  came  into  possession }  or  if  then  none,  or  bad  fencesy 
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Ch.  78.   atul  hf*  lenves  now,  there  seems  to  have  been  no  settled  u^a^p 
Art.  17.    to  make  liiin  in  remainder,  finding  the  uew  fencei  when  com- 
ing  into  possession  pay  loi  ihein  &lc. 

So  as  to  the  growing  wood,  uncertainty  exists,  though  tm 
doubt  the  rule  above  slated  the  best.  And  il  liaij  been  ask- 
ed, supposing  the  oolf  IM  od  tb«  farm  or  estate,  it  pe«l> 
meidowr,  that do«t  aoc  grow,  orooc ptmptibly,  iHMt if  llii 
iBiiM  to  do  I  ho  mh  tiln  no  giowlh,  Ibr  tnm  m  aoae,  tnd  if 
he  ttke  fuel  it  all,  be  moit  Im  a  part  of  the  estate  ittel(  9mk 
levee  of  course  its  value,  as  much  as  he  takes  of  the  peat ;  so 
if  no  fuel  but  a  coal-mine.  Perhaps  it  may  be  truly  said,  the 
tenant  knows  this  wlien  he  Inres  the  estate,  that  there  is  na 
fuel,  or  none  but  this  part  of  Lhe  rstalr  itsolf,  and  therefore, 
he  gives  a  low  rent  accordiugly,  and  he  must  buy  his  iuel,  or 
procure  it  in  some  other  way  than  on  the  estate,  and  this 
seems  to  be  agreeable  to  ibe  very  first  principle  in  cases  of 
watte ;  that  1%  the  tenant  moat  lea?e  the  estate  k  aa  goad 
plight  and  GOttditioa  as  he  found  it.  So  no  dower  in  wihl  landi^ 
as  there  is  no  profit,  and  it  b  waste  to  take  the  treea.  See 
Doww* 

spc  ch  ir,,a.  Amar.  17,  Cetai  in  ejin^.  1.  The  Coort  vi  fiquity  of 
>iMttoM"to  years  has  often  interposed  in  cases  of  waste,  committed  or 
prevent  '  inteiidtd  ;  also  to  order  timber  in  n  ^tnte  of  decay  to  be  cut 
Tcmis~''5    ^'o^^'^  beneht  oi  tlie  persons  entitled  to  tlic  inheritance. 

2  r.  \v.  210,  i^^'t  damage  must  be  done  to  the  tenant  for  life.  As  ulicrn 
wiiUfielil  f.  A  was  tenant  for  life,  remainder  to  B  in  tail  as  to  one  nioiaty, 
remainder  as  to  the  other  moiety  to  an  infant,  there  was  tira- 
her  on  the  premises  greatly  decaying,  and  B  filed  hiahill^ 
praying  it  nnght  be  cot  down,  and  that  he  and  the  nunor  nigfat 
hare  the  money  arising  fipom  the  sale  of  the  limber.  A  claim- 
ed a  part  of  it :  held  1*  The  timber  while  standing  is  a  part 
of  the  inheritaaea ;  but  when  sefered,  either  by  the  aot  of 
God  or  by  tempest,  or  by  a  trespasser  and  by  wrong,  it  bc- 
IonT«  to  him  who  had  the  first  estate  of  ihhcritance,  whether 
iu  fee  or  in  tail,  who  may  bring  trover  for  it :  2.  That  the 
tenant  for  life  could  not  have  any  part  of  the  nu)iiey  arisinii  by 
the  siile  of  the  timber;  but  as  he  was  entiilcd  lo  enough  for 
estovers,  a  sufficiency  must  be  left  for  them,  and  any  damage 
tee  mnst  be  made  good  to  bun  t  3.  As  to  the  th&her  eleanf 
decaying  it  ia  fiv  the  benefit  of  the  persons  eniitM  to  the 
ittheritanee  that  it  b  cot  down,  otherwise  it  b  of  no  value  ^  but 
tlib  must  be  done  with  the  approbation  of  the  roaster  ;  and 
trees  though  deeaymg,  if  for  the  defence  and  shelter  of  the 
house  or  for  ornament,  shall  not  be  cut  down.  B,  tenant  in 
mil.  had  decreed  to  him  o!ie  fialf  of  the  money,  suhjprt  to 
deductiooa  a«  above,  aud  the  mioor  the  other  haU,  to  h«  put 
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f>ut  il  btarest  for  bis  benefit  on  gOTOiMnent  or  real  taomkias  Ch.  78. 

to  be  approved  of  by  ihe  master.  Art*  17» 

§  2.  Chancery  also  has  aJlowed  growing  timber  to  be  cut 
down  for  the  payment  of  leejacies  charsred  on  the  inheritrinrc,  ^ 
wiiile  the  estate  has  been  held  by  tenant  for  life,  as  where  A  ctaaMi.  ' 
devised  bis  ebiuie  to  his  widow  for  life,  remainder  to  A.  B. 
and  his  heirs,  on  concUtiaa  to  pay  several  legacies  at  the  times 
•pfoioted  io  Jna  win,  and  if  m  did  not  so  paj,  the  leBBaindef 
over  tt>  another.  A.  B.  applied  Ik.  aod  was  albwed  to  har* 
ihe  dRiber  cut  and  sold  to  pay  the  legades,  (abe  faafinf;  reftuk 
ed  pemMsion  ^c.)  making  satisfaction  lo  the  widow  (br  hreak- 
ing  the  ground  &c.  and  referred  the  quantity  to  the  maater, 
and  for  him  also  to  dpclde  what  might  be  spnrcd  con\'enient1y. 

§3.  Where  the  tenafit  for  life  lias  also  the  next  existing  3  P.  W.  2<w, 
estate  of  inheritance,  subject  to  intermediate  contingent  ^^u^, 
mamders,  chancery  will  not  allow  him  to  take  advantage  of  his  of  Bokoa. 
own  wrong,  by  cutting  down  timber,  but  wiU  preserve  it  for 
the  benefit  of  the  contingent  renMuodenDee.   The  Duke  €i 
BohoD  was  teoaDt  for  life,  with  coocingeDt  remaiodera  to  hia 
first  and  other  sods,  remainder  to  Mirs*  Orde  for  Jife,  remain- 
der to  her  first  and  other  sons,  with  cootuigent  remaioders 
over,  with  estates  to  trustees  to  preserve  all  contingent  remain* 
der;  remainder  to  the  Duke  in  fee.    All  the  contingent  re- 
mainders being  in  expectancy,  he  cut  down  timber.  Mrs* 
Orde  had  a  son  born,  a  deft,  in  ihe  suit ;  held,  the  duke  could 
not  cut  down  the  tiujber ;  as  to  his  life  estate,  he  should  not 
take  the  advantage  of  his  own  wrong ;  that  tlie  timber,  tiiougb 
hj  aeterance  it  became  peraonal  property^  was  yet  bound,  as 
nr  as  it  coald  be,  to  the  nses  of  tiie  realty ;  that  Mrs*  Orde'a 
son  could  not  claim  it,  for  though  he  had  a  vested  estate  cdT 
inheritance,  yet  his  estate  Was  liable  to  be  divested  by  the 
Duke's  having  a  son  ;  hence  held,  no  one  was  entitled  at  pre- 
sent, and  that  Tfie  Duke  pf>v  into  court  to  thp  credit  of  the 
cause,  the  uioucy  for  which  the  timber  had  been  sold  and  tiie 
interest  thereof. 

^  4.  As  to  die  clause,  wiikout  impeachment  of  waste,  in  5Bac.Abr. 
equity,  maliciout  toatUf  &ic,  see  art.  14,  s.  7.    And  further,  |^^  ~se  81 
Mich  a  tenant  fi)r  life  &c.  cannot  puU  down  houses  or  other  8.3  — Tves. ' 
iiuikliiigs  aod  sell  them,  or  cut  down  trees  ibr  the  sheher  and      aiiob  a 

ornament  of  the  house,  being  appendages  fo  it,  or  dig  up  2*^0^  88. 
leaden  pipes;  but  he  will  be  ordered  to  put  the  estate  in  the  —2  Atk  {83. 
same  plight  or  condition  if  was  before,  and  where  this  cannot  — y  ^* 
be  done,  to  make  compmsation,  and  be  enjoined  in  futuro.  51  °"** 
The  privilege,  without  impeachment  of  waste,  is  annrxcH  to  CM. 
he  privity  of  the  estate,  as  to  an  estate  for  Ufe,  and  end;-  wkli 
t,  when  that  determines  by  merger,  or  otherwise.    So  equity 
vox^.  III.  31 
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lestralns  a  tenant  for  life  from  committiDg  waste  in  the  case 

of  an  executory  devise. 

.\'nt(s.    Forms  of  dcclaraiions,  pl«as,  iic.  aii,aitibL  deit.  lor 
>  W»itt  445,  ix>juijiitting  waste  on  ibe  prerabes  demised  lo  him  by  the  pit. 

in  cutting  down  Uraea  lie.,  and  not  paying  the  rant,  iai 
3  Went.  486,  ^47,  448.  DeclantioD  for  not  lepairing  the  windoWa ;  for 
4M.  '  eooiinkting  waste  hy  taking  away  treea,  destroyipg  window- 
shutters  and  removing  and  carrying  away  partition.  For 
67'' w'l  ^^s^^  assignee  of  a  term,  airninn  the  tenant  for  pulling 
^SKtfWL     '  down  ^vnTn<^cot  ficr.  affixed  lo  tin  lirehold  with  a  ronversion. 

Landlord  ior  life  against  the  tenant  lor  years,  for  puliing  down 
outhouses,  walls,  gates,  &ic.  Other  cases,  585.  For  waste 
by  mortgagee,  696  ;  lodex  b,  &c.  72. 


CHAPTER  LXXDL 


CA3£  ON  TORTS.  WAYS. 


Art.  1 .   (>(  neral  principles, 

^  1.  It  iLiixy  he  very  proper  here,  according  to  my  plan,  to 
eoDsider  the  priDcipleaof  the  hiw  somewhat  ^eiierally  respeet* 
ing  ways.  Here  two  things  are  to  be  examned  and  consid- 
ered :  1st.  The  right  of  way :  3d.  The  distufbance  of  that 
right.  We  have  in  this  State  seven  kinds  of  ways  or  roads  : 
1st.  Public  hif  hways,  laid  out  by  the  courts  of  sessions,  in 
their  several  counties,  and  repaired  by  the  several  towns :  2d. 
Turnpike-roads,  made  on  special  statutes,  and  repaired  by  the 
several  turnpike  corporations :  3d.  Town  ways,  laid  out  by 
the  aelectmen  of  the  several  toams,  at  their  espense*  and  ac- 
cepted and  repaired  by  them  :  4th*  Proprietors*  ways,  hiid 
out  at  their  expense,  by  the  selectmen,  and  accepted  hy  the 
town,  and  repaired  by  the  proprietors  :  5th.  Private  ways 
created  by  the  deeds  of  the  parties  and  repaired  by  them  by 
agreement,  or  on  special  statute  provision  :  6lli.  Ways  by 
prescription  :  and  7 ill.  Ways  ui  necessity,  includnig  tiio&e 
neeessaifly  laid  out  when  esecutfawa  are  extended  or  levied 
on  the  lands  of  the  debtor* 

^  3.  The  four  former  have  always  been  laid  out  and  repair- 
ed on  the  various  statutes  passed  by  the  State  legislatures,  in 
the  hands  of  the  people  generally,  henpe  only  the  substance 
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of  them  will  be  stated  in  this  chapter.    The  flfth  Species  rests  Cn.  79. 
on  the  acts  of  the  parties,  but  are,  or  may  be,  repancti  by   ^Iri.  2. 
ftgreemeot,  or  in  virtue  of  a  particular  statute.  Sixth  and  sev-  s^y^J 
on  mcifis  of  wtya  tre  mostly  by  eoamKn  law,  or  on  iIm 
fHriociples  of  tlio  common  law  applied  m  the  contraction  of 
itatutea ;  and  thmfore  deserve  more  consideratian ;  thougli 
our  statute  laws  on  tbeie  subjects  have  been  revised  several 
times,  they  Iiave  always  been  in  substance  the  same. 

^  3.  Highways  are  infinite,  and  hare  no  tcrminns  a  quOy  or  isfo<l.  3fi3. 
termijius  ad  queniy  but  the  sea.  Anv  way  leading  from  town  to  — 3  Bac.  (Ht* 
town,  or  to  a  market-town,  is  a  Ijiiihway  ;  so  is  a  river  com- 
inon  to  all.  Aoiont,  the  Koiuuii  ^ei  vices  or  easemenu  appcr- 
lainiug  to  buildings  or  to  lauds,  were  three  kiuds  of  ways  : 
Iflt.  Jer,  or  path :  2d.  Aetm,  a  road :  and  3d.  Fta,  a  bi$lh» 
way.  The  6nt  was  <mly  a  foatwajf  over  another's  land.  Sec^ 
end  also  included  a  way  ibr  driviog  cattle  or  carriages :  third 
all  wqrs  of  passing.   Jos.  Inst*  Lib.  3,  tit.  3,  s.  14. 

Art.  2.  Massachuseits  iUUutei  as  to  ways. 

^  1.  This  act  is  the  revision  of  the  old  statutes  of  1639,  3  Cmiieltl 
1642,  1647,  1693,  1713,  1727,  1757,  and  17G4,  and  provides  10 
that  when  a  new  highway  from  place  to  place  is  wanted,  or  ff^n^^j^^ 
an  old  one  may  be  convenientlv  turned  or  altered,  on  applica-  Public  way» 
lion  to  the  Court  of  Sessions  m  tiie  country,  aud  "  it  beiae  ^''^♦f 
determiued  by  them  to  be  of  common  convenience  and  neces-  5iai„e  aa  to 
silj  to  hsTe  sQcb  new  way  laid  out,  or  old  way  aheredy**  the  ways,  cb. 
said  court  is  empowered^  by  warrant  imder  Its  seal,    to  ap-      VP*  ^ 
point  a  oonumitee  of  five  disinterested  sufficient  fireebdders, 
in  the  same  coontyt"  to  lay  it  out ;  this  committee  is  to  give 
sufficient  and  seasonable  notice  to  all  persons  interested,  of 
the  time  and  place  of  tlipir  meetinc;,  and  to  be  sworn  "  to  per- 
form \he  said  service  according  to  their  best  skill  and  judg- 
ment, with  most  convenience  to  the  public,  and  least  prejudice 
or  damage  to  private  property;'   and  they  "  ascer  lain  llie 
place  and  course  of  the  road,"  iu  tlie  best  way  they  can,  and 
nake  return  of  their  domgs  onder  their  hands  and  seals,  to 
the  nest  Court  of  Sessions,  to  the  end  the  same  be  accepted 
and  recorded  as  a  way.  If  betthy  an/ one  b  damaged  inhis  d^q,^ 
l^ropeity,  the  town  nudces  bim  a  reasonable  compensation,  as  laad«wMn» 
estimated  by  the  committee ;  and  if  aggrieved  by  their  esti- 
mate, or  by  tlie  location  of  the  way,  he  may  apjily  to  the  next 
Conrf  of  Sessions,  hold  in  the  county,  for  his  ;«n/,  formerly 
summoned  by  the  sheriff,  or  his  deputy,  but  since  March  8,  - 
1803,  drawn  out  of  iIk  jt)!  \  box  of  the  Supreme  Judicial  Court; 
and  if  the  jury  do  not  alter  tiie  way,  or  uicrease  his  damagea, 
be  pays  legal  costs :  but  if  they  do  increase  them,  the  coon^ 
pays  such  costs;  toeir  verdict,  under  oath,  and  under  their 
bands  end  seals,  accepted  by  the  court,  ii  fioil ;  aad  the  oooit 
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Ch.  79,   by  wari  aut  of  distress  may  compel  the  town  to  pay  sucii  dam- 
Art.  3.     ages  ;  and  by  a  subsequent  act  if  the  town  tbinks  itself  ag- 
^.^-y-^  grieved  hj  dus  esliimtie  of  damages,  it  may  liave  a  Iflte  jury. 

Turnpike  roads  have  already  been  considered ;  see  ads  Feb. 

27,  1813,  and  Jnne  19,  1.819. 

In  practice,  a  viewing  eomroittee  is  first  sent  to  cxanune 
the  way  &c.  be  necessary,  all  things  considered,  and  report ; 
so  is  often  llio  practice  in  the  legislatniT-,  »,vlien  a  hrid^c,  ca- 
nal, Stc.  is  petitioned  for,  which  may  atfeci  State,  or  private 
property.  These  inquiries  embrace  all  circumstances,  as  the 
advantages  of  the  proposed  new  road  &lc.,  to  the  public,  and 
damages  thereby  to  individuals  &tc.  These  inquiries,  in  fact, 
-come  in  the  place  of  tbe  ancient  writ  ad  yuod  damntmf  ibnner- 
ly  much  used  in  England,  and  still  often  in  some  of  our  Stales ; 
see  Cb.  a.  1 1 ,  s.  1G.  For  the  ancient  use  of  it,  *  r  T>  r 
bun,  10  to  26,  and  F.  N.  B.  225  he.  By  the  8  &  9  W.  HI. 
c.  16,  a  mode  of  inquir}'  is  adopted  somewhat  like  the  pre- 
sent modern  Mnssnchusetts,  by  the  justices  of  any  county  &c., 
^  but  tlu^y  are  limited  us  to  breadth  of  way,  as  to  houses;,  gar- 
dens, orchards,  &ic. ;  the  material  difference  is  in  lliii>,  the  in- 
quiry by  ad  quod  damnum  was  by  jury  }  the  new  way  is  by 
committees. 

Towta  &  prt-  .^7  ^  Mme  Act  of  1787,  town  and  proprietors*  ways  are 
vate  kid  out.  By  it  tbe  selectmen  of  tbe  town  are  autborized,  pei^ 

MTsutuie?'  ^"^^'y»  o"*  by  appointment,  to  lay  out,  within  tbeir  town^ 
in  Maine,  di.  ^*  particular  and  private  ways,  for  the  use  of  the  tow^n  only,  or 
I?    Mto  more  individuals  thereof and  if  any 

liaSSnigrr  <*wner  of  land  ihroniih  which  such  road  passes,  be  injured 
thereby,  he  receives  '*  such  recompense  as  tl]c  parly  interest- 
ed and  the  seh  rtmcn  shall  agree  upon,  to  be  paid  by  the  town 
'or  the  individual  person  or  persons,  for  whose  use  the  road  is 
Seleettn(>n'fi  ^^^^^^      ordered  by  the  Court  of  Sessions,  on 

neglect  to  lay  ^  inquiry  by  a  jury  had  as  above,  or  a  committee,  if  one  be 
tkMB  out  agreed  on.  But  every  way  so  laid  out  is  invalid  till  tbe  town,  in 
t  legal  town*meeting,  accept  and  allow  it ;  and  if  tbe  said  select* 
men  unreasonably  refuse  or  delay  to  do  this,  being  requested  la 
writing,  by  one  or  more  inhabitants  of  the  town.  Of  proprietors 
of  lands  in  It,  then  the  Court  of  Sessions  in  one  year,  "  if  tbe 
request  appear  lo  them  reasonable,  may  cnu-^e  the  same  pri- 
vate way  to  he  out,  at  the  costs  of  ffif  persons  applying, 
by  a  coniiiuiiee  ol  three  disiuterested  freeholds  i  ^  which 
committee  shall  estimate  the  damas^es  occasioned  tiierehy,  (if 
any  thew  be,)  as  well  as  ascertain  the  course  and  place  of  the 
said  private  way,  **  tbe  damages  to  be  paid  by  tbe  town,  if  it 
be  of  general  benefit,  otberwise,  by  tbe  individual  or  individu- 
als, for  w  hose  use  or  benefit  tbe  way  is  laid  out.'*  And  tbe 
Court  of  Sessions  bas  power  t»  discontinue  any  private  way; 
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and  by  anotiier  act,  passed  1797,  any  public  way  ;  and  by  an-   Ch.  79. 
other  act  passed  1789,  (town  act,)  towns  niay  approve  of  any  Ari,  2. 
town  or  priyate  way  laid  out  by  the  selectmen  of  tfie  towUf  V^v^^; 

or  alter  or  disoontinne  any  town  or  private  way,  heretofore  DiicoDtinn- 
laid  out  and  approved  as  such,  when  it  shall  appear  the  same  {j^jJ^UJ^jl^ 
is  unnecessary  for  tlie  inbnbltants  of  such  town,"  with  an  ap-  iw*— 
peal  to  the  aggrieved  party  to  the  Court  of  Sessions  within  Acts,  Feb.  27, 
one  year,  after  such  approbation  &c.,  daina^^es  to  be  paid  by  {9' igj9,°* 
the  town.    Does  the  town's  power  extend  to  disconunue  a  ' 
propcielots'  way  ?   By  act  of  February  37,  1787,  s.  2,  the 
tTourt  of  Sessions  has  power  to  diacontinue  any  town  or  pro- 
prietors' way* 

^5  2.  If  a  town  unreasonably  refuse  or  delay  to  accept  any  The  town'* 
,Micli  laying;  otit  by  the  selectmen,  being  reported  to  the  town,  "^^ini'kc, 
any  person,  or  persons,  aggrieved  thereby,  may  apply  to  the 
Gourt  of  Sessions  in  one  year  after  such  refusal  or  delay, 

and  the  same  court,  after  hearing  the  town  thereon,  may  ac« 
and  approve  said  private  way,  as  laid  out  by  the  select- 
men, atd  direct  the  same  to  be  recorded  in  the  town-book,** 
or  may  brd«r  it  laid  out  by  three  disinterested  freehold- 
lers,  to  be  appointed  by  the  court,  and  to  act  on  the  principles 
prescribed,  as  above,  to  the  cominiltec  of  five.  Tliis  power 
was  placed  in  selectmen  of  towns  to  lay  out  lowa  ways,  as 
early  as  1 042. 

'  f  3*  By  these  ads  provinoa  is  made  for  compelling  each  Man.  Aet, 
town  in  the  Commonwealth  to  keep  in  good  repair  the  town  ^g^'l'^'ii  & 
ways  in  each  town,  and  those  parts  of  the  public  highways  Ma-^/  Act/ 
within  it,  at  the  town's  expense.    See  a.  9,  post.  J"^''^  ^s,^ 

^  4.  By  this  art  of  1707,  t]ie  proprietors  of  private  ways  Mas?'.  Aci', 
and  bridges  are  enabled  to  repair  them  in  equal  proportions,  Nov.  12, 
when  there  arc  four  or  more  of  them.  On  application  to  a  jus-  ^J^^'  "Jjfir* 
tice  of  the  peace,  he  calls  a  meeung  of  the  proprietors,  in  ior». 
which  a  major  part  of  them  can  choose  a  surveyor  and  proper 
prions  to  make  the  repairs,  and  assign  to  each  proprietor  his 
proportion  of  labour  and  materials  be.   And  this  act  also  ex- 
tends to  private  ways,  by  grnnt  or  agreement. 

%  h.  In  the  colony  act  of  IGiJO,  for  layitiEf;  out  highways,  Colony  Act, 
there  was  a  provision  that  no  way  should  i)c  laid  out  so  as  to  ****** 
cause  any  man's  house  to  be  pulled  down,  or  his  garden  or  orch- 
ard laid  open ;  this  provision,  in  practice,  has  long  since  become 
obsolete,  and  has  not  been  included  in  any  after  revised  acts. 

^  6.  In  this  act  provision  was  made,  tluit    no  person  shall  ^o\onj  Act, 

stand  charged  with  the  repairs  of  common  highways,  through 

bis  own  land,"  and  this  has  been  ever  since  the  romraon  law 

and  usage  oi  the  State,  and  United  States,  generally. 

^  7.  By  liiis  act  if  a  surveyor  retains  monies  in  his  hands,  Ma^i^.  Act, 

Feb. 28, 1797* 

^  —Mast.  Ada    to  wajs  wera  reriwcl  in  MMine  in  1821,  no  matarial  altantioai. 
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Cm.  79.   m  action  on  the  ca&e  lies  agaiust  him,  to  recover  it  of  hli% 
Art.  S.    with  20  per  c«m.  m  HUAm  ;  and  bj  the  fith  Met;  of  lfai»M 
v^^*^^»  th«  oouft  may  gif<e  tunie  to  make  a  highway. 

Thiu  a  maa  amy  hava  a  rijgbt  of  wagr  hf  ttatoift,  and  hj 
maty  aecordnig  to  the  tenor' or  the  graat  or  deed  made  to 
him  of  a  way.   Mas.  Aci  aa  la  $u«lo-poata»  Fab.  2d,  1195  ; 
Maine  Act,  ch.  70. 
5nnc.54  — '     ^      A  way  leading  to  a  field  or  church,  and  terminriting 
Cro.  C«r.366.  there,  is  pi  ivatej  hut  outlets  in  the  hit^hway,  used  liint  out  of 
2j>l^D.kE.  juiud^  bet  ume  a  part  of  the  liis^hway  j  and  by  our  -t  uuie  fen- 
ces standing  forty  years  fix  the  bounds  and  limiis  of  waya. 
3  Cniise  122.  Scu  Fences.    A  may  claim  a  way  over  B*s  landy  from  oaa 
-aMod.a  port  of  A'f  land  to  aaotben 

2^  1^  (1.  Evaiy  preaorintidn  auppoiea  an  racieai  grant,  once 
£.  iai.^co.  made,  and  then  loit,  laeraftfe  notfau^  oan  be  prescribed  iir, 
Oi^iwIIm*  ^  nature  could  not  have  been  gnmied;  because 

Mass  R  49,  t^i^n  it  would  be  unreasonable  to  suppose  or  presume,  there 

66 >  GOjMrs.  was  once  a  grant  of  such  thing  ;  time,  of  itself,  never  can  be 

-  Grot. lib. 2,  cause  of  the  ritrht  ;  for  nolhiri''  prp  b*  (kiK  bv  time,  "but 
Ttif!  way  must  .   .  ^  . 

be  cUumed     it  is  a  presuuipLii     ui  I  lw.  that  a  poh^t^iSjUH  caiHiut  cooluiue 

?*"nofrr?^'     ^^"^  4uiet  and  uumicnupttd,  if  it  was  against  right,  or  ia- 

<&lgence,  H  ^uiious  to  another."   He^ice  if  the  occupiers  of  a  field  a^ 

Mm.  R.  6a,  loiouig  mme,  hm,  time  oot  of  iiitiid»  repaired  the  ftoeea^  the 

2fv4  — 3^  ^'"^  law  preaamea  they,  or  their  pradeceBSora  once  granted,  ar 

Cruise  123,  as;reed  to  do  it  forever,  tliough  the  evide&oe  of  it  cannot  now 
5^1— Bract,  be  found  ;  or  Otherwise  they  would  not  have  done  so  further 
s  'craUe^sS  ^^^^  ^^^^  memory  goes.  So  where,  time  out  of  mbd,  the  in- 
3  Lev.  loo.—  habitnnts  of  a  parish  or  town,  have  dug  gravel  in  A's  land  to 
Cio.  El.  (xvi.  a  highway  :  oi-  ha\  e  used  a  wn\'  there,  or  a  wiitcrina:- 

 4  D.  Ifciu,   P'^^*®  there,  or  taken  ru^lles  llicre  ;  or  masters  ol  vessels  have 

717.  taken  ballast  lliere,  llie  law  presumes  A,  or  his  prior  owner, 

once  made  a  grant  of,  or  assented  to  such  uses. 

So  there  can  be  no  preacriptioQ  wheie  any  oMui'a  meiMiT' 
is  to  the  contrary,  or  when  aof  man's  asenory,  any  writing  or 
any  record,  shews  when  the  thing,  aa  the  way,  the  waaanag- 
placc,  or  when  the  port  duties  Su;.  oegan  ;  for  it  b  the  essence 
of  a  prescription  or  a  prescriptive  right,  that  it  has  extended  or 
Cow   V%    ^^^^  been  tiscil  beyond  memory,  or  further  back  than  any  proof 
to  top',  iior-  goes.    Therefore,  F.ord  Mansfield  said,  in  Con-p.  tliat 
nei  s  case—  **  anv  written  evidence  shewinir  there  was  a  time  wlien  the 
65^— Lit  6*  p>cseri|U!on  did  not  exist,  is  an  answer  to  a  claim  founded  on 
J70.— Co.  L  prescription  j''  as  where  the  record  in  Kingston  on  Hull  shewed 
11^  the  port  duties  claimed  there  by  the  town  began  1441,  there 

could  be  DO  prescription ;  but  as  the  town  had  reOcived  thean 
duties  SSO  years,  the  court  presumed  a  grant  of  theas  previoiiB 
to  1441,  since  loet.  And  in  this  case  it  wiU  be  ohaerved,  that 
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from  the  great  len<i;t]i  of  time,  the  court  presumed  even  a   Ch.  79. 
matter  of  record,  as  liie  king's  grant,  wliich  could  not  be  but    Art.  3. 
by  record  ;  here  tiie  presuinptioii  was  not  founded  on  time  out  of  v,^>v<^y 
mind,  but  on  a  possession  of  these  port  duties  350  years.  This 
kind  of  presumptoa  will  be  found  important  in  many  iustance^ 
b  the  cases  of  ways,  as  vtfl  as  of  tolls  and  other  tungs* 

^  S.  Custom  «t  focal  tuagtj  not  aimexed  to  any  peiaon ;  ^o.  L.  113, 
prescription  is  merely  personal,  or  a  personal  usage,    as  tliat  couTv^^ 
A  and  his  ancestors,"  or  "  A  and  those  whose  estate  be  has,"  3  SaU(.279.— 
time  om  of  mind,  have  used  such  a  privilege  he.,  which  can  be  ^ 

i      I    ,  ,  .    ■    f         II-  '.    .      .  3  Cruise  625, 

annexed  only  to  an  estate  m  tee,  which  is  presrri]nion  in  a  que  626.  Co, 

estate  ;  and  a  prescription  is  always  alleged  in  the  person  as  a  60. 

mere  personal  right. 

^  3.  And  it  is  only  incorporeal  hereditansents,  that  can  be  ^  ^om. 
claimed  by  prescriptiony  as  a  right  of  way,  of  commoOt  &c.  ffrrSt'Bfn, 
Ibr  corporeal  things  are  capable  of  better  fwoof  than  prescrip-  507,  MD. 
tion ;  for  a  right  of  way  is  generally  enjoyed  by  intervnls, 
there     no  corporeal  sei/in  of  it,  and  the  right  to  enjoy  it  caa 
only  depend  on  immemorial  usage. 

^  4.  It  is  a  general  rule,  that  nothing  wbif^h  is  to  arise  by  Cro.  £1.  112, 
matter  of  record  can  be  prescribed  for,  as  the  record  must  be  3  e,^^  529 
shewn  to  prove  the  right ;  and  as  our  public  ways  are  genets  sao^Co.  t.' 
ally,  and  ever  have  been  mostly  by  such  matter  of  record,  114^  Co. 
generally  their  existence  must  be  proved  by  records ;  but 
this  is  not  conclusive,  because  some  of  our  public  ways  may 
have  begun  otherwise,  as  by  grant  or  of  necessity,  and  some 
of  our  records  of  county  courts  that  anciently  laid  out  public 
highways  are  lost ;  and  as  the  king's  grant  was  presumed  in 
Homer's  case,  though  matter  of  record,  so  a  kying  out,  of  ^' 
record,  of  a  way  may  be  presumed,  when  not  to  he  found  from 
length  of  time  ;  but  generally,  treasure-trore,  estrays,  wrecks, 
fnir?,  mnrkets,  keeping  a  gaol,  (ol!,        mny  be  prescribed  fOTJ 
as  they  are  by  grant,  atid  not  mailer  ul  record. 

^5.  If  a  mail  pre^tntie  in  himself  and  tliosc  whose  estate  2  Bl.  Coui. 
he  holds,  he  can  claim  only  such  dungs  as  are  incident,  ap«  i^'j^ 
pendant,  or  appurtenant  to  the  lands  which  he  holds  1  for  —Co.  L.  iflk 
unless  these  things  be  incident,  appendant,  or  appurtenant  to  ^j^q^^j^ 
such  lands  in  their  nature,  the  court  will  not  presume  a  grant  121'. 
of  them  now  lost.    But  if  one  prescribe  in  himself  and  bis 
ancestors,  he  may  claim  any  thinn^  that  lies  in  trrant,  so  inci- 
dent 6cc.  or  not ;  and  the  same  thing  in  some  cases  as  an 
advowson  may  be  claimed  either  way.    Hence,  any  thing 
incident,  appcndunl,  ur  appurtenant  debceuds  wiiii  ihe  estate,  ^ 
as  a  part  of  it,  and  is  conveyed  with  it,  tmless  specially  serdred ; 
and  any  thing  in  gross,  as  in  ode  and  his  ancsators,  must  go 
accoidiog  to  thr  grant  or  prescription. 
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Ch.  79.       <J  0.  "  Inhabitants  never  can  prfi^rribp  for  common  or  otlief 
Ari.  3.     ]irofits  apprender^  but  only  for  matters  ol  casement,"  asGrem- 
s^-v^^^  siead  V.  Marlowe,  4  D.  ^  E.  718.  The  coui  r  held,  a  custom 
4  0^?'^'"  to  take  a  profit  in  alieno  solo,  is  bad  ;  and  liiai  such  a  right 
717  _1  wua,  claimed  but  by  prescription  ;  see  Custoro,  Cb.  26. 

•I,  92,  ser>  Herethe'deft.  pieuM  a  ri^  of  common  in  **mrymkMtaBti!* 

i^h  7^  ^li  ®^  ^  and  M ;  bot  in  Smeaiit    Read,  the 

'  *  ODorC  held,  a  proBcriptioo  for  three  buahek  of  barley  out  of 
evr  ly  ihip^s  oam  brought  to  a  quay  to  be  exported,  is  good. 
Thie  was  ao  acoon  against  the  deft.,  a  servant  of  the  corpora- 
tion of  Pensance,  for  taking  said  barley  ;  he  plended,  that  one 
Richard  Daniel  was  seized  in  fee  of  the  manor  of  Pensanco 
in  which  tliere  was  a  quay,  parcel  of  it ;  and  that  he  and  all 
those  whose  estate  he  had  at  their  ou n  charge,  time  out  of 
iiiiad,  had  repaitedi  and  were  bound  to  repair  said  quay,  and 
had  of  right  taken  a  reamable  doty  calied  kukskge,  to  wk : 
three  Winchester  bosbeb  of  buley  out  of,  and  Sat  every  sfaifi's 
cargo  of  barley  brought  upon  the  said  ooay  to  be  exported  in 
any  ship  ;  that  said  R.  D.  conveyed  said  quay  to  said  corpora- 
tion to  hold  to  them  and  their  soooesaors  in  fee  farm  forever,  ainl 
it  became  seized  in  their  demesne  as  of  fee  ;  then  stated  the 
pit.  brought  upon  the  quay  a  ship's  cargo  of  barley,  of  1200 
bushels,  to  be  Ovjiorted  ;  nnd  \h^x  the  deft,  as  the  servant  of 
the  corpoj  auoii,  and  by  thtir  coiaiuand,  look  out  of  the  sacne 
^hip  said  tlirce  bushels,  tnculioned  in  the  ph's.  declaration,  as 
was  lawful  &c.  replioatioa  of  bis  own  wrong,  and  a  traverse  of 
the  preseripcion,  and  issue.  Motion  in  arrest  of  judgmeol  bf 
the  pit.,  the  vordict  being  for  the  deft.  $  1.  On  the  grcMiod  this 
prescription  was  void,  as  uncertian  and  unreaaooable,  ss  lo 
take  a  certain  quantity  out  of  an  uncertain  one  :  3,  Beonnae 
the  prescription  was  pleaded  without  exemption  for  any  one^ 
and  so  one  might  bring  corn  to  be  exported,  and  not  export  it, 
but  carry  it  back  again,  and  a  duty  on  that  would  be  unreason- 
ablc.  Bui  judgment  for  the  deft.;  for  the  word  cargo  was  a 
nieicaniile  term  and  well  understood,  and  as  well  as  the  case 
of  a  "  prescription  for  so  much  money  for  setting  up  a  stall  in 
a  fair,  and  Ibr  ground  near  the  stall,''  and  ground  near  the  siaU 
was  certain  enough,  cited  Lutw.  1519;  for  the  quantity  of 
ground  near  the  stall  was  to  be  determioed  by  tlie  usage  of 
the  fair,  and  here  the  quantity  of  the  cargo,  1300  bushels,  is 
stated  in  the  plea  ;  and  as  to  exemptions  of  persons  the  plea 
is  proper.  The  exception  to  the  corporation's  title  depeaded 
^  on  the  construction  of  tlie  statute  of  uses,  and  held  good  after 
verdict. 

Prescripiion  fur  loll  j  see  Ch.  7G,  a.  il,  Truemaa  v.  Waig- 
liaai,  and  other  cases, 
aco.  60, 6|.     ^  7*  In  this  ease  the  court  decided,  that  mhabitants  etuoM, 
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chtigf  tb*  nil  of  aiHiCh«r»  tbtt  one  my  elaun  a  disdiafge  ui  C&  79. 
bk  owD  soil ;  and  so  inbabitants  may  clium  a  modus  decmmii  Jirt,  3* 
to  the  parsoft  in  discharge  of  tithes  ;     for  they  claim  not  a  v^y^n^ 
chaise,  or  a  profit  apprendre  in  t!ie  soil  of  another,  but  a  dis- 
charj3:c  of  their  own  land"  of  tithes.  So  a  "  custom  that  every 
inhabitant  of  such  a  town  sliall  have  a  wav  over  such  hind, 
either  to  a  church  or  a  nuirkct"  &£,c.  is  good,  "  for  it  is  but  an  - 
easement,  and  no  piotli ;  and  a  way  or  passage  may  well  fol- 
low the  person,"  hence  a  way  may  well  be  prescribed  for. 

f  8.  Bat  ft  man  cannot  pioscribe  against  a  statute  that  M. 
makes  a  new  law,  bat  he  may  against  the  coouiion  law,  or  a  ^  "^^^iX— 
scatote  that  affirms  the  common  law.  Cpo.  ei.  isSk 

^9,  It  is  a  settled  rule  of  law,  that  a  tenaut  in  fee  simple  7^^'™*"* 
ou^ht  to  prescribe  in  his  own  name,  for  he  has  the  whole        ^  ^. 
estate  to  w*hicn  the  r^^ht  or  easement  claimed  is  incident,  ap-  cateward's 
pendant,  or  a})purienant  ;  but  a  tenant  for  hfe,  or  years,  at  cwa.— dS*lk» 
will,  kc.  must  prescribe  ia  (he  name  of  him  who  has  the  fee,  J^QraiaalSS 
for  in  the  fee  only  can  the  prescription  be. 

V     10.  A  way  is  an  incorporeal  hereditament,  and  is  "  a  right  of  2  bi.  Com. 
going  ow  anodier  man's  ground,"  and  "  a  way  may  be  by  pre-  *S  is. 
aeriptiOD^  as  if  all  the  owners  or  occupiers  of  a  farm  have 
inmMmorially  used  to  erose  another's  groimd*"  This  umge 
sQpposes  an  original  grant  once  made,  hut  acpnrlosti  ben^. 
prescription  roust  be  for  a  grantable  tiling. 

^)  11  -  At  Rome,  where  one  had  a  way  over  another's  2  Bt.  Com, 
ground,  and  it  was  out  of  repair,  he  mis^ht  go  over  any  part  of  ^^^^ 
the  land  he  pleased.  This  was  the  rule  in  public,  well  as 
in  private  ways,  "  and  liie  law  of  England  in  both  cases  seems 
to  correspond  with  the  Roman."  This  seems  to  be  reason- 
iMe,  vriieie  the  owner  of  the  land  is  bound  to  repair  the  way, 
Ibr  Aen  the  road  b«eg  out  of  repair  ts  his  tuk}  but  not  wh«i 
the  road  is  located  in  a  particular  place,  and  the  town  or  pub-, 
lie  is  bound  to  repair  it,  or  others  who  use  it ;  for  then  to  pam 
over  the  adjoining  land  would  be,  for  their  own  faults  in  not 
repairing,  to  injure  the  owner  of  the  adjoining  land.  But  we 
have  seen,  that  as  early  as  1647  it  was  enacted,  that  no  man 
stands  charged  with  the  repairs  of  highways  tin  oiii;!!  his  land, 
and  so  has  been  our  law  ^oce,  and  the  same  piiaciple  liuid:> 
in  our  town  and  private  ways.  And  therefore,  if  A  has  a 
fig^t  of  town  or  pnrate  way  over  my  land,  I  am  not  bound  to 
repair  it,  unless  by  special  contract ;  and  as  A  kc.  must  repair,  ^ 
wy  have  no  right  to  go  over  my  land  adjoming  the  way,  be^ 
cause  the  way  is  out  of  repair;  and  so  is  our  law  and  usage  as 
to  all  ways.  And  but  one  case  exists  in  which  the  traveller 
CUM  fro  ovf»r  the  adjoining  land,  and  that  is  by  a  general  usage, 
founded  in  urgent  necessity,  arising;  tVom  storms  and  floods. 
There  long  has  been  ^a  usage  in  the  iNorthern  Slates  for  tra- 

VOL  li.lt  ^ 
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Om*  99.  «iB«i»  vjlh  hanm  tod  eaimgM,  to  tarn  ool  of  loods  aod 
jMm  S«    pais  over  adjoioing  lands,  whan  ibcse  roads  bava  been  blocked 
^^^k^^*  op  wkb  novr,  ov  laid  uodar  water  by  gceat  econof .  Fiobeb^ 

there  is  a  similar  usage  in  all  countries  where  like  cases  exist. 

It  seems  to  be  a  thing  of  necessity,  like  many  movements  in 

war,  when  private  rights  yield  to  jmiMic  necessities.    No  judi- 
8m  art  a*     ^^^^  decisions  are  recollected  in  this  (  ountrv  on  this  point,  in 

regard  to  public  and  private  road^ ;  and  iho  right  to  turo  uuL 

of  such  private  way  is  questionable. 
8  Bm.  Abr.      ^  13.  Tboueb  the  puUfe  baa  a  radtt  to  paia  in  a  bigbw^, 
mZla  com>«  "ttl  luid  Ifoabold  mh,  and  tba  tiaaa  and  diafirait  oflba 
1)    ^      trees  tbere,  belong  to  the  owner  of  die  adjoiaiag  knd,  and  be 
£  ^^"^  .il^'^  "i&y  '■^va  tragpaai  foe  diaoDg  tbara*  except  for  repairs.  So 

Stra.  1004. —  ,     '         ,        *  .  ^  7^   ^  t  •    1      i   •     ^1^  l 

1  Burr.  133  '^^  "^^J  ejectment  to  recover  his  land  in  the  bigbway 
147,  Good-  subject  to  the  easement,  and  subject  to  this  thf  officer  gives  soi- 
Alker**L.  al  —  "^"^^  pns^-ession  ;  for  this  owner  of  the  soil  has  a  right  to  all 
3  Salk.  182.  above  and  tnuler  the  ground,  except  only  the  ri^ht  of  passas^e. 
— 3D.  &£.    But  it  was  held  otherwise,  formerly,  as  in  1  BuLtr.  157,  Du- 


Child.    And  in  trespass  for  a  trespass  in  a  highway, 
a  Jotai.R.   if  dia  daft,  juadfiaa  by  toatoo  af  ifaa  way,  ba  bmuI  •pacia&^ 
pi«td  Uiii  matter  ^  fior  be  claima  anaaaanant  in  aliena  nkf  and 
ba  must  shew  by  plaading  htm  be  daiaia  it,  and  boar  bo  baa  a 
Hgbtto  build  kc.  on  it. 

^)  13.  WayM  ihort  of  preKription,    Tboogb  regularly  pre- 
scriptive way?  must  be  proved  to  have  existed  time  out  of 
mind  ;  yet  after  mam   vcnrs,  grants  of  ways  will  be  pre- 
Miiiicd,  and  in  this  manner  a  way  may  be  r lairned  n^^  n  high- 
h!i.  way.    As  wijeie  the  pit.  brought  trespass  lor  breaking  his 
pindali  v.      ckMe  &c.,  and  the  deft,  pleaded  a  public  common  highway. 
Brown.  See  widMMit  alleging  it  waf  a  waj  tana  out  of  ariod.  Ilia  pit.  da* 
m!"l2^raud  gaaandly.  Tbe  objectioo  was,  iho  deft,  did  nol  ny 


it  was  a  way  by  statute,  or  that  it  bad  aiiscad  time  ii 
rial ;  but  tbe  court  adjudged  tba  plea  good  ;  and  that  it  was 

sufHcient  to  state  in  a  compendious  manner,  that  it  is  a  high* 
way  ;  that  stranger?  disturbed  b  it,  OS  tbey  often  BMy  bo,aan- 

not  know  how  the  way  arose. 

B^I^N^P^tT     ^  ^^'^^'^^^^        uninterrupted  usa^e  of  a  way,  though 

Keymert.  *  not  givnig  the  kngth  of  prescription,  s^hali  cnrry  siu  h  a  pre- 
Sammers.  Sumption  of  a  graiit,  as  to  give  a  good  and  vaiid  right  of  a 
ci^  ^\m\  die  kuKk  of  aoodier.'*  As  in  an  action  on  tbe  ease 

ML  128,  '  obatfwetiug  a  way,  die  pk.  pio?ed  tbat  A  was  aaisad  badi 
m  of  the  pit's,  taoeflsant  aad  of  tba  deft's^  teoeaooot ;  and  in 

1769,  bad  oonfeyed  to  the  ph.  tbe  tenement  iM  all  waya 
therewith  used,  aad  tbat  this  way  had  gone  with  the  teiiemetit 
as  far  bnck  r«  mr  mory  could  go.  The  deft,  produced  a  >v^- 
^i-tin«;  lease  foi  tfirp<^  lives  from  A,  made  in   1723,  by  which 

he  demised  tb«)  IkM  in  question,  io  as  ampk  maoaer  as  od# 
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Kock,  a  t'ormer  tenant,  ba(i  liad  It,  and  in  this  lease  there  was   Ch.  79. 
no  exception  of  a  way  over  liie  close.    Yates  J.  held,  that  by    *irt.  3. 
the  lease,  witlioiit  the  reservation  of  the  vva\ ,  it  u  ns  eone,  and  s.^^'N'"^/ 
so  could  iiol  pass  uuder  the  words,  all  watfs,  in  the  cuuveyancc.  The  2«yew» 
But  as  thm  deft^s.  lease  had  by  thirty  years  preceded  the  pit's,  ^ioo'io  dvaii 
eoomijwnm^  and  dw       had  lieen  i»ed  all  that  time,  that  mint  be  ad* 
vntB  suffioiMit  to  afibnl  a  lunesnmptiaii  of  a  grant  or  lioente 
fioiD  tbe  deft.,  80  tt  to  make  it  a  way  lawfully  existing  at  the  knowMgaof 
luae  of  tbt  oooTeyanoo,  and  then  the  wordi  of  reference  would  the  o^n«r  of 
operate  on  h  nnd  the  way  pais.  LdcODBO  presumed  in  thirteen  ance**  il'^iui. 
years ;  1  Phil.  Ev.  126.  Evid  128.—' 

§  15.  But  this  presunnption  will  not  exist  when  there  ^ 
piool  how  the  way  is ;  for  where  the  origin  of  it  is  proved  the  stra.  909.  * 
pieseripiion  is  destroyed.    The  prosecutor  proved  it  had  been  o.Hud- 
a  way  under  tlie  deft's.  house,  as  far  back  as  witnesses  could  son;  trW 
remember.   *'Bnt  tbe  deft,  producod  a  lease  made  for  fifty-  ^'olk" 
sax  years  of  tlua  way,  lo  tbe  mtent  it  might  be  a  passage  dm^  But 
iag  that  time,  and  tbe  term  expired  1728.    The  Chief  Jus-  ^'^^    -^^  to 
Hoe  held  tbe  deft,  not  guilty."   And  as  to  the  leaving  it  open  ^^^^ 
moce,  as  had  been  said  was  the  case,  that  time  (four  years)  a  East2oe.— 

WCKild  not  be  long;  enon-ih  to  nmnunt  to  a  ?ift  to  the  public.  ii*^ 
.        rr>L-  ,  .  r  t    Tlw  taBtafi 

^16.  lois  was  an  action  ol  trespass,  lor  a  trespass  in  the  case. 

pit's,  close.     Pirn,  a  prescriptive  occupation  way  over  the  3  East 

iocus  in  quo  id  all  limes,  and  wiiii  carriages  &c.,  this  was  ^^^^ 

traversed:  2.  Plea,  that  A  was  seized  in  fee  of  the  locus  in  b«lfi,^u^' 


9110,  and  B,  under  irbom  tbe  deft,  elaims  by  deTise»  wee  sei>>  sm.  cttad  t 
•d  m  lee  of  in  ad^ii^ckee  $  that  A,  by  deed,  (lost  by  time  ^'jj^^';^'^ 
wad  oKideot)  fruited  to  B  and  his  heirs,  a  Way  from  be.  ^atofa 
orer  tbe  Umu  m  yM,  to  fcc.  Tbe  pit.  abo  trtfersed  this  ^ ay  u  ;  rc< 
grant,  and  issue,  and  made  a  new  assignment,  to  which  the  2o'^^^!S. 
deft,  pleaded  not  guilty  ;  question  was,  as  to  the  defl's.  n>ht  vrrseposMf 
of  way  he  clnimt^fl.    It  appeai'cd  that  by  a  legal  nwnrd  under      ;  ">«»t th© 
an  act  of  parlianu  iit,  the  deft,  had  another  wav  ^  t  (  ut  in  E^bcTId- 
177!^  to  his  close,  but  that  those  occupiers  of  it  had  used  this  verie.  Cites 
occupaiiou  way  claimed  by  him  over  the  Iqcus  in  quo  above  I  S^'  ^'j'** 
twenty  years,  and  mdeed  before  the  award  was  made,  and  no  non-user  lor 
^er  way,  aed  except  far  a  year  or  two,  about  eigbteeo  or  so  years  a 
iMMOiecn  years  before  the  action,  when  there  was  t  onioD  of  ^'^^^'"^ 
l3tM  oeeupation  of  the  pit's-  and  deft's.  dose,  tbe  user  of  the  3  East  299.-> 
wty  ofor  the  pit's,  close  to  the  deft*8.  close  was  adverse.  The 
deft,  insisted  tliat  this  evidence  proved  "  an  uninterrupted  ad-  avsilTsTaua! 
verse  enjoyment  of  the  way  for  twenty  yoars  and  ijpwqrds,  126.— Short 
before  the  aclion  brought,  which"  be  rehccl  on  as  a  iiround  for  of20  3rear8 
the  jury  to  picsumc  the  i^rnni  pleaded  l)y  liim,  and  so  the  iV. 
P.  judge  thought,  though  the  deft,  uugiii  iiave  mistaken  this 
occupation  way  he  clah^d  (or  his  award  way  ;  but  he  added, 
tf  tbe  jury  found  dM  **  deft*i.  eojoyment  bad  been  ooly  by  leave 
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Cb.  79*  or  favour,  or  otherwise  than  as  ender  a  claim  or  assertion  oT 
Jiri,  3.    right,  it  would  ropel  the  presumption  of  a  grant.''  ^JudgoMtt 

\_0r-\,^^<  for  the  nrfr.  by  the  whole  court.  And  it  was  ^aid,  nothing ap- 
pen  red  in  the  evidence  "  to  shew  the  parties  referred  their  arts 
to  the  award,  and  therefore  ii  comes  to  the  common  case  of 
adverse  enjoyment  of  a  way  for  upwards  of  iweniy  years» 
without  any  ihing;  to  qualily  thai  adverse  enjoyment."  The 
evidence  was,  the  deft,  acted  by  right,'*  and  of  chiim  of  right. 
The  defi*s.  servants  twice  remored  some  turf  set  m  the  way 
by  the  pit*,  and  of  the  p1t*a,  acquiesceoce  was  hb  ploughing  bis 
close  and  leaving  a  road  for  ue  deft,  to  pass.  According  to 
this  leading  case,  if  there  be  an  adverse  possession  of  a  way 
abm'e  twenty  years  unexplained,  that  is,  the  deft,  so  long 
using  the  way  rluimins;  it  as  his  right,  and  acquiesced  in  hy 
tho  ph.,  the  jury  may  by  law  presume  a  grant  of  it.  To  this 
important  presumption  three  thine;?  appear  essential :  1 .  The 
deft,  must,  for  the  twenty  years  or  taore,  claim  the  way  or 
easement  as  his  right :  2.  The  pit.  must  have  acquiesced  in 
the  claim  and  usos :  aod  3.  The  matter  must  b^  uncxplaioed. 
And  Lawrence  J.  said,  '*the  parties  inteiBSted  might  have  found 
the  way  in  question  more  Goovenient  than  that  allotted  under 
the  award."  In  this  case  much  stress  was  laid  on  Holcfoft  a. 
Heel,  Ch.  45,  a.  I  St  2 ;  this  was  twenty-three  years  adverse 
possession  of  a  new  market,  and  the  court  presumed  a  zrnn*. 
from  the  crown  ;  hut  the  deft,  claimed  no  way  of  right  m,  or 
over  the  pit's,  soil.  On  a  view  of  all  the  cases  as  to  the 
twenty  years'  presunq»tion  of  a  grant  by  deed  losl&ic,  it  is 

{tretty  clear  if  the  owner  of  the  land  only  silently  and  passively 
et  another  pass  over  it,  especially  so  long  as  diisown»1ns  no 
occasion  to  object*  he  is  barred  of  no  right  bat  by  express 
statute  law. 

•dveraTen-      ^      '^^'^        interesting  point  in  law,  at  thomndsof 

ioymentmust  cases  exist  here,  where  one  party  has  used  a  path  or  way 
be  provttd.  above  twenty  years,  ov(m'  the  land  of  another,  and  he  has  not 
2i6**\v]!cre  objected;  and  tlie  (juesiion  renKiininL^  seems  to  be,  whether 
A  told  B  he  the  party  usins;  tlie  way  or  path  has  done  it,  claiming  it  as  his 
r'-^ol^rts  throwing  down  fences  across  it  &ic.  or  admitted  ex- 

land;  held  a  P'  ^ssly  or  impliedly,  he  has  used  it  by  the  owner's  leave,  favour, 
nera'cratai-  or  sufletauce.  In  a  multitude  of  caaes  it  b  eertam  there  is  no 
lTprom*iseon  ^  ^^'^^  "  ''Wch  of  thcsc  wajs  tbo  party  using  the 

which  no  «c-path  or  way,  has  considered  it ;  then  in  such  case  will  the  kw 
tion  lay.  presume  he  has  used  it  by  sufferance  and  not  as  claiming  a  right? 
Dexter  v.  a-  every  person,  prima  facie,  holds  his  lands  free  from  such 
incumbrance,  as  without  them  is  its  natural  slate,  the  rea?on- 
ahle  presumption  is  against  such  a  right  of  way  or  incum- 
brance ;  then  it  follows,  that  he  who  claims  it  has  the  burden 
of  proof  to  shew  how  this  iocuiubrance  oo  another's  laod  arose, 
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«Bd  to  do  this,  the  person  claiming  the  wsy  or  etsemant  most  Ch.  79. 
profe  he  has  acquired  it  by  those  means  which  alone  can  give  Ati,  3« 
liim  the  rierht  ;  that  is,  by  adverse  claim  and  possession  twenty  s^v^,/ 
years  or  more,  nnil  this  acrjiiiesccd  in  by  the  owner  of  the  land. 

18.  What  ttrne  makes  presaqnion  I  'J'his  is  a  very  un- 
5settled  point  in  this  state.  There  arc  four  groinids  ot  i  eckuu- 
ing  adopted  by  different  lawyers  :  1.  The  English  legal  rule,  Bkhanllf. 
that  is,  from  ttie  time  of  RiolienI  L :  3.  Time  beyond  whioh 
DO  memory  or  record  goes  as  to  the  thing  m  aoeedoQ :  3* 
The  time  limittHi  b  a  writ  of  right :  and  4.  Time  beyond 
memory  in  a  country  &e  oursy  settle  witliin  memory.  Even 
Ibrty  years  held  by  some  since  our  new  statute. 

<^  19.  When  it  has  been  said,  that  if  a  man  do  quietly  u^c  a 
way  sixty  vears,  lie  thereby  has  a  title  to  it  in  this  Coniraon- 
wealthy  the  meaning  may  be,  that  after  snch  a  quiet  possession 
or  use  of  sixty  years  or  more,  the  court  vull  presume  a  grant 
of  it,  or  some  laying  out  of  the  way  not  now  to  be  found  \  and 
genenfly,  teootding  to  the  above  roles  this  may  be  reasonable, 
as  when  die  nse  has  been  adverse,  acquiesced  bi  and  unex- 
plamed«  But  tins  is  only  presuming  a  grant,  and  strictly 
speaking  is  not  prescription,  out  something  short  of  it.  As  to 
the  first  ground,  the  English  rule  of  reckoning  from  the  reign 
of  Richard  T.,  wc  clearly  have  never  adopted  it.  In  no  case 
have  we  thus  rr.ne  back.  In  the  case  of  Manning,  for  a  nu- 
sance  to  a  watering-place  &c.  Ch.  26,  a.  5  j  Ch.  71,  a.  1,  s. 
6,  it  was  stated,  it  had  been  lime  iiiimemorial,  and  tlie  sole 
evidence  was,  that  it  had  been  enjoyed  further  back  tiian  any 
memory  or  written  evidence  as  to  that  fact  extended,  though  it 
was  perfectly  miderslpod  that  no  such  right  cooid  have  existed 
io  the  town  of  Ipswich,  where  it  was  more  than  160  years.  And 
in  Rusie.  Low  Is  al.,  Ch.  66,  a.  3,  the  court  decided,  that  this 
country,  tbeugh  settled  by  civilized  men  wttfaia  the  memory  of 
records  and  histor}-,  was  yet  old  enough  for  the  doctrine  of 
prescription  to  prevail.  So  in  Pcabody  r.  Hobbs,  Pierson  t?. 
Tcnny,  and  other  cases,  the  same  principle  has  been  judicially 
and  expres'sly  or  impliedly  recognized.  These  c  i^^ps  explain 
the  tiisi  and  iuurtli  e^iouuds  stated  ;  then  there  remains  bui  one 
question,  that  b,  whether  our  time  of  prescription  is  sixty 
ywi,  the  time  till  latdy  establisbed  in  a  writ  of  right,  or  stnee 
nhnreil  lo  Imy  years,  or  time  oat  of  mind,  as  usually  under- 
fltood,  or  as  going  as  to  the  thing  m  dispute  beyond  parol  or 
written  evidence,  or  memory. 

It  has  been  said  that  this  idea  of  60  years  is  grounded  on  Sullivan,  32 
oTir  old  act  of  limitations  which  were  the  same  as  those  in  H.  VULcS. 
F^nLlaiid  \  for  by  32  H.  VIII.  e.  2,  it  i-?  etmrtcd,  that  no  per- 
son tvc.  shall  "make  any  prescription,  ililo,  or  claim,"  to 
any  lands,  tenements,  rents,  annuities,  coianious,  pensions, 
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CiT.  79.  corodlcs,  or  other  hereditament  of  the  possession  of  his  or 
Art.  3.     their  ancestor  or  predecessor,"  but  only  withm  ')<)  years  neitt 

s^^-v**^  before  the  test  of  the  writ  &c.  By  our  act  of  Jul\  4,  1786, 
Aetof  the  like  piovisiou  is  jimiie  ;  so  that  our  law  ot  pteaci  jptton  i:i 
jijg  ijgfg  ^  England,  unless  altered  here  bv  soiue  iu- 
dK»]  4eeiniiDB.  It  Menu  to  b*  agreed  Id  all  the  books,  thai 
GUBloaw  and  preaoriptioiis  are  tboMOM  n  these  respects :  lit. 
Theiy  must  have  a  reasonable  origin  :  2d.  A  cootinuaiioe 
time  out  of  mind  :  3d.  Thef  must  have  been  km%  and  paaee* 
able  :  4th.  They  have  the  same  origin,  a  supposed  grant : 
6th.  Like  evidence  to  support  them  :  6th.  Fnrfi  may  contin- 
ue, though  the  exercist^  nr  possession  of  it  sliall  be  interrupt- 
ed 20  years  or  less :  7tli.  Any  interruption  oi'  the  right  of 
either,  is  an  extinguishment  forever. 

But  "  no  cu&loiii  i^  allowahlc  but  such  as  has  been  used 
time  oyt  of  mind,  by  title  or  preicriptioo**'  When  tfaetuaa 
ef  limiiation  of  e  writ  of  rigM*'  was  fram  the  reige  of  Rieb- 
ard  tbe  fiiat,  it  wai  aaid  tbat  the  oootiiieance  of  t  eaage 
.  since  that  time  was  e  good  title  of  prescriptioii*''  But^iMra 
whether  by  the  same  reason  the  eontinaanet  of  a  usage  for 
60  years  can  mnkc  a  title  of  prescription,  since  32  H.  V'lIL 

32  H  Tin.    ^*      ^'^^  hmitation  of  a  writ  of  right  is  reduced  to  that  lime  ; 

c.a.  for  the  practice  is  genernllv  otherwise  j  and  there  is  also  an- 

»  other  title  of  prescription,  \\iiicli  was,  at  law  before  the  stat* 
ute  ;  and  this  is  where  a  custom  or  usage  has  been  used  from 
time  to  tbe  contrary  whereof  the  memoiy  of  maa  is  aoC| 
which  is  the  way  of  pleading  a  tide  of  preBcn|ition  |  and 
it.  is  as  oittch  as  to  saj,  that  oo  man  alife  has  a^jr  kmnil- 

Co.L.  118.    ade«  to  the  coDtcary,  or  has  beard  of  any  proof  to  the  oonftn- 
ry.** 

sa  B.  viH.       The  quare  above,  if  60  jrears  be  not  the  measure  of  the 
c. 2,— Co  L.  time  of  prescription  since  ^1  H.  Vill.  c.  2,  is  hy  Hawkins. 
113,114.      Some  others  have  made  the  <\\n\v  question.    I^ai  Lord  Coke, 
**  both  custom  and  prescription  require  usage  time  out  of  iniud, 
and  long  continual  and  peaceable  possession."    "A  title  gain- 
ed by  prescription  cannot  be  lost  by  interruption  of  possession, 
V  ten  or  twenty  jearsy  unless  there  oe  an  inteittqiCiott  nf  ihn 
right,  as  by  unity  of  possession  of  rent  or  command  and  thn 
knd  charged  therewith  of  an  estate,  equally  high  and  perdmr* 
able  in  both,"  (H4.)    Hence  it  appears  by  the  practicnt  and 
all  tbe  cases  in  tbe  Engliah  books,  tliat   the  conunnanoe  of  a 
iisn^e  for  60  years,"  does  not,  in  England,  make  n  title  of 
prescription,  iiny  more  since  the  act  of  liin5tation<?  was  passed 
than  beibre  3  however»  length  of  time  is  a  gKOuod  ol  presunip- 
tion. 

^  20.  The  fact  is,  the  act  of  liniiiaiiuns  may  admit  of  a  dif- 
ferent construction  as  applied  to  pits,  to  bar  their  claimsi  and 


Digitized  by  GoOglc 


WAYS.  255 

to  secure  defts.  in  possession  ;  as  a  ground  of  defence,  and  as   Cn.  79. 
a  ground  of  action  to  recover  on  an  antiquated  claim.    In  this   Art.  3. 
manner,  by  this  act  the  ph.  is  barred  "  to  make  his  prescrip-  ^^^-v-^^ 
lion"  after  **  the  possession  of  his  ancestor  or  predecessor"  ^''•.^V*'" 
has  ceased  for  60  years ;  in  Massachusetts,  tiiis  act  is  a  bar  to  ^S'years'does 
claiming  a  right  that  has  thus  slept.     Hence  where  the  pit.  not  apply  to 
has  been  out  of  possession  of  land  40  years,  as  the  law  of 
limitation  now  is,  of  a  way  or  any  other  easement  60  years, 
and  the  deft.,  and  those  he  claims  under,  have  been  in  posses- 
sion that  time,  the  pit.  is  barred  by  the  acts,  and  of  course  the 
deft.,  by  the  40  years*  possession  in  peace  and  quiet  of  land, 
gains  a  right,  that  cannot  be  disturbed  by  an  action  brought 
against  him,  or  which  cannot  be  taken  from  him  ;  he  gains  it 
merely  because  the  pit  is  barred  by  the  statute,  and  this  is  on 
the  deft's.  plea.    But  does  it  follow  on  the  limitation  of  60 
years,  that  the  pit.  gains  a  right  to  a  way  or  other  easement  by 
prescription,  in  the  soil  or  estate  of  another,  by  60  years'  pos- 
session      It  is  one  thing  to  defend  on  such  a  possession,  and 
another,  as  ph.,  to  support  an  action  on  it.     In  the  first  case, 
obsolete  actions,  in  doubtful  cases,  are  defeated  ;  in  the  sec- 
ond, such  actions,  in  such  cases,  are  sup|)orted  :  one  is  in  the 
*pirit  of  all  limitation  acts ;  the  other  is  directly  the  reverse. 
The  ground  of  prescription  in  the  English  law,  is,  that  the 
owner  of  the  land  would  not  sufier  an  easement  to  be  had  in 
it,  by  another  time  out  of  mind,  if  there  had  been  no  grant  of 
it ;  but  how  does  this  support  the  rule  of  60  years  i* 

In  Bland's  case,  cited  in  Aldred's  case,  9  Co.  57  to  60,  9  Co.  67,  66, 
for  obstructing  ancient  lights,  all  the  numerous  pleas  are  * 
grounded  solely  on  the  idea  of  time  immemorial,  and  no  men- 
tion of  60  years  is  made  in  any  of  the  })leas  or  evidence.  Rol. 
107,  140,  658. 

^21.  There  may  be  many  good  reasons  why  I  shall  dis-  • 
charge  my  land  of  a  burden,  by  shewing  that  he  who  claims 
it  has,  in  no  manner,  used  it  for  60  years  next  before  the  ac- 
tion brought,  for  which  very  case  the  limitation  act  is  made  ; 
and  yet  no  good  reasons  for  my  claiming  a  burden,  interest, 
or  easement,  in  his  land,  as  common,  a  way,  &£c.  because  1 
have  been  allowed  to  use  it  60  years.  For  instance,  A 
owned  and  possessed  a  farm  by  a  clear  title,  and  B,  1 1 9  years 
ago,  lortioushj  exj)ellf'd  him  and  kept  possession  60  years  and 
one  day,  then  lost  possession,  and  it  being  vacant,  A  re-enter- 
ed, acquired  possession,  and  has  kept  it  59  years.  B  brings  an 
action  against  A  to  recover  the  farm.  Now  as  B  is  demand- 
ant in  the  action,  and  as  the  act  of  limitations  was  not  made  for 
demandants  to  enable  them  to  disturb  old  possessions,  but  for 
defts.  to  guard  and  protect  their  possessions,  will  this  act  aid 
B's  action,  though  once  he  had  quiet  possession  60  years 
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Ch.  76.  audi  wom,  and  then  lost  it  for  59  years ;  the  act  does  Ml 
Jirt*  4.    60  jmn  gpm  t  titlQ,  it  only  ban  the  pit's,  actum  after  out  oC 

possession  60  years.  As  it  appears  in  snch  case  that  A  has  a 
rlrnr  title  by  dcf^d  isLc,  and  the  last  59  years  possession,  it  is 
L  \  uiriit  B  cannot  recover  against  liim  but  on  his  60 years'  pos- 
sessiuii  loiaierly  had  ;  and  it  is  c  lear  that  this  60  years  is  of 
no  avail  in  his  case,  without  tiic  dtt  of  haiitations,  as  without 
h  60  years'  possession  avails  tSm  no  more  thaai^O.or  40  years* 
poaaession,  that  is,  not  at  al!;  then  to  pimll,  he  nmst  plead  or 
shew  tfaeact  as  his  only  nound.  He  has  ne?er  hean  aUowed 
to  plead  it,  nor  can  the  demandant  on  pmciple  he  aHowed  to 
plMid  it ;  and  it  seems  to  follow  that  he  caxmot  shew  in 
evidence  a  matter  tliat  would  he  in  violation  of  principle 
for  him  to  plead  ;  hut  if  A's  entry  be  unlawful,  it  alters  the 
case  in  ejectment,  founded  merely  ou  posse&sioot  and  his  re- 
entry is  of  no  avail.    Ch.  91,  a.  0,  s.  6. 

Akt.  4.  JVays  of  neccssityt  or  by  ojicralioa  of  law. 
BBLCmbM.    &  1»  As  where  A  grants  me  a  piece  of  land  in  the  middle 
of  his  field,  he  impfi^y  granta  me  a  way  to  it,  as  ■eceaany 
to  emoy  it. 

Co.  t.  8&—     $  ^*  So  where  A  had  four  closes,  and  aoU  three  of  theqfi, 

Cro.  Join,  and  reserved  the  middle  oni^  without  any  saving  of  a  way  to 
it,  and  there  was  none  b^it  over  the  closes  he  sold  ;  and  it  was 
Cogf^e,  cited  held,  that  the  law  reserved  to  him  a  way  to  it  over  the  closes 
427,  he  had  sold,  citfM)  Bui.  N.  P.  74  &x.  j  here  the reseirvatioa  in 
fo?^^  his  favorerew  out  of  his  own  art.  / 
Cro  iHin.  $  3.  This  was  an  action  on  the  case  for  disturbing  the  pit. 
B^de^'t  usio^  ^  vtiLy.  The  deft,  was  seised  in  fee  of  the  land  o?er 
Brook.^  which  the  way  was,  and  of  other  laad)  and  bargained  and 
Com.  b.  61.  sold  to  A  land  in  fee,  with  a  way  over  his  land,  and  A  kt  the 

M^OuttoiTt  ^'^^^  ^  P^^*  7^^^  ^^^^  disturbed  him*  And 
Taylor^  the  court  held,  1st.  Tliat  a  bargain  and  sale  of  a  Wiy  over 
Maule  4c      other  land  is  void  ;  for  by  bargain  and  sale  only  a  use  passes ; 

and  there  rnnnot  be  a  use  of  a  thing  not  in  esse,  as  a  way  &:c., 
newly  created  ;  and  till  erentcd  no  iisp  ran  be  by  barfrnin  and  ' 
sale.   Pleadings  must  shew  special^  how  the  jaad^i  lay  over 
which  claimed. 

SLntw  H89     ^  ^*  When  land  is  granted  with  a  way  to  it,  il  is 

^2btd!^.-^  as  appendant,  and  a  thmg  of  necessity.  Hence,  by  a  lease  | 
e  Mod.  a»  4,  (tf  the  fatnd,  not  naming  the  way,  the  way  passes,  BoL  N.  P«  | 
Heldoa.      '^^  5      ^  '•"^  Cannot  be  used  without  a  way,  ao  it  passes 

of  necessi^ ;  ^  and  uni^  of  poasession  doth  not  extingnish 

it.*' 

8  D.  ti  E.  50,     k  ^'  ^^^^  held,  that  where  one  as  trustee 

ee^HowtoQ  conveyed  land  to  A,  to  which  there  is  no  accrs^,  but  over  the 
*  l)*rS8*i-  trustee's  land,  a  right  of  way  passes  of  necessity  as  incidental 
3  CniiM  126.  to  the  grant.    3o  if  i  have  two  closes,  A  and  B,  and  have  no 
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Way  to  B  but  over     and  sell  A,  I  have  a  way  reaamd  am  Ch«  79u 
Aof  neoeasity,  or  by  opentioD  of  Inr  to  B*  Aid  this  on  the  JSbrt.-  4. 
priMaplo  kid  dcnm  u  fihiliert  8d4,  to  wit,  ^  that  the  srantof  V^rv^ 
a  thbg  caifiti  all  diii^^t  meluded,  wilhoat  which  it  cannot  be  fiui  n.  p.  74 


liadf*  hut  a  liahtof  way,  not  of  necessity,  may  be  extinguish-  t:^.^*  ^  ^ 

-  -  -----  Uv|  Ol» 


ed  bjr of  pOMBMo,  that  i%  of  the  Jand  and  way  over  it» 

in  the  same  person. 

^  6.  Thi-  was  an  action  on  llie  case  for  obsii  ut  ling  a  way.  \\';i!f>s,  71, 
The  court  hold,  1st.   That  a  general  way,  and  private  way  t^biciic^ier  p. 
by  prescripiion,  are  inconsistent,  and  caimoi  be  claimed  to- 
gether :  2d.  A  prescription  lor  a  right  of  way,  for  A  and  oth- 
ers, not  oammg  them.ii  uacertainand  bad,  even  after  verdict: 
Sd.  That  the  pit's*  leoond  eoont  was  good,  stating  that  time 
oittof  aiind  *'1hflfe  hath  beeoyand  iB^a  certaai  conmxMi  higlK  - 
wa3r»  of  nee— ity,  for  all  the  liege  subjects,"  tco.  from 


io  ,  over  said  cloaea  &c.|  "  that  there  may  be  a  way  of  ' 

necessity       for  if  there  be  but  one  road  to  a  plaoe^  and  no 
other  way  of  eroing,  that  is  a  way  of  necessity." 

§7.  In  England  *' a  stranger  may  have  a  way  over  the  3  Mor.  £m. 
land  of  another  in  three  manner  of  ways,  viz  :  for  necessity f  iJJfJf'^J' 
by  grants  aiiii  by  j^rescription.    For  necessity^  as  if  A  has  an 
acre  of  ground,  surrounded  by  land  of  B  ^  A,  for  necessity, 
iias  a  way  over  a  convenient  part  of  B*s  ground  to  his  own  • 
Boily  as  a  aocesawy  incident  to  this  ground.   So  if  A  gnaU  a 
fiiece  of  land  soirounded  by  the  land  of  the  vendor,  be  grants 
a  wsgr  as  a  necessary  incident  therewitlL**   **  But  if  a  wiy  of 
iMHUSuily  be  claimed^  it  is  a  good  plea  to  sayi  the  par^  has  an- 
other way  ;  but  otherwise  where  a  way  is  claimed  by  graniiXt  Wv.  108. 
frescfiptionJ*^    Passagium  is  not  to  be  claimed  as  a  way. 

^  f^.  In  this  case  the  judirnici\t  creditor  took  in  execution  aMa».  R. 
his  debtor's  land,  leaving  uo  way  to  the  residue.     The  court  *^Y'**™*|jL 
decided,  that  ibe  law  uUowed  lu  the  remaining  back  iul  of  liie  jgn^l^^. 
debtor,  not  levied  upon,  a  reasonable  way. 

Wbst  is  nd  a  way  of  necesn^— ^uly  where  one  has  ao 
olber  way. 

^  9«  But  the  law  aUoM  no  way  of  neces^,  wheie  the  wiiie«,282 
paity  has  a  1^1  right  to  another  way.  As  where  A  owned  a  Reynolds  v! 
dose  within  another  belonging  to  B,  and  had  a  prescriptive  ^wards.— 

riffht  of  way  throngh  B's  to  his  own  ;  twentv-fotir  years  before  i»,Gayii5^fb 
the  dispute,  i3  stopped  the  old  way  and  made  a  new  one,  which  "  " 
was  constantly  used  till  li  stopped  lliat.  B  sued  A  lor  going 
over  the  new  way.  And  the  court  held,  that  A  had  no  ri^ht 
to  tliis  new  way,  as  a  way  oi  ueceasiiy  j  but  he  should  go  ibe 
old  way,  and  throw  down  the  indosure,  or  ine  B  for  slopping 
up  this  M  way  |  jhe  new  way  wu  coly  a  way  by  suflmnce 
daring  the  plessme  of  both  paxties>  and  B^  by  stopping  it»  do* 
tomiiied  his  pleasuie* 

TOL.  m.  ^ 
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Ch.  79.      ^10.  If  a  man  has  land  surrounded  by  the  lands  of  another. 

^irt.  9.  lie  ih^  btrs  vnj  through  the  kndeof  me  other  Ibr  iieoessity ; 
s^y*^^  flo  if  A  be  entitlea  to  a  wreek«  be  has  a  way  of  wetoaUy  over 
^OeBi.I>.ls.  the  laad  of  enotber  to  where  the  wreek  ttet  to  Hke  it 

8  Mass.  R.  ^  U .  In  this  action  the  eouit  decided,  that  whea  the  land 
■^WMiiiid  debtor  is  set  off  on  execution,  to  which  no  access  can  be 

had  biU  over  other  land  of  th(=  debtor,  thr-  ^liPrifT  nnf?  npprni^- 
ers  may  set  oiF  to  the  creditor  a  right  of  passage  over  such 
other  hmh,  either  separately  or  jointly  with  the  debtor,  and 
this  IVoiii  ihe  reason  and  necessity  of  the  case. 
ID. &t.E.         ^  12.  Where  a  free  and  convenient  way  is  granted  im  the 
purpose  of  carrying  coals  among  other  thinga}  held,  the 
airutiao.—  grantee  bid  i  right  to  ky  a  frtmed  wagpn  way,  for  tbe  wiy 
8  CniM  im  aball  bo  ueed  aoeordieg  to  tbe  iuteotiooB  of  the  parties  colleen 
ed  from  tbe  faeta  of  the  ease.   This  way  of  necessitf  exiaii 
Jll^*^       after  unity  of  possession  of  the  dose  to  wfaieh,  aad  eloie  over 

which  it  goes,  and  after  a  subsequent  severance. 
Dau  H.  744  to     Art.  5.  The.  right  to  ium  out  of  the  wty  or  i\f>t.    §  1.  In 
\Vh'iieh«ld^~  an  action  for  breaking  the  ph*s.  close  Sic,  the  second  plea  wa*^ 

 3  Com.  i).  a  right  of  way  by  prescription,  through  a  lane  of  the  ph's., 

23.— 2  baund,  contiguous  to  the  locus  in  quo  to  a  certain  bridge,  that  the 
ikms^note  ^^nants  and  occupiers  of  the  locuu  in  quo  were,  time  out  of 
..wuies  71,  mind,  hoiiod  by  reatoa  of  tbeir  tenure,  to  repair  tbe  hnoi  and 
f^ZiuL  ^  ^        themf  next  to  the  river ;  tiiat  tbie  lane  was  out  of 

1  srand.  va,  i^p^^  overflowed  with  water,  ao  that  tbe  deft,  coold  net 
3  c^ise  127,  use  it  wilhout  great  danger  &o. ;  tfauc  be  neeeiMnly  weat 

(Jtk  trough  tbe  locus  in  gu»  aa  near  the  lane  as  he  could,  as  he  law>> 
lor  fca!  is  iiie  fully  might.  The  third  plea  stated,  the  deft,  had  a  right  of 
latest  on  tlie  way  through  tlie  lane  hy  prescription,  and  it  became  overflowed 
ntUeslSa  coold  not  pass  in  it,  "  iie  did  necessarily  sro  out  of  it, 

I»*r.  as  near  to  it  as  he  could,  and  over  the  locus  nt  quo.  The 

pit.  traversed  the  prescription  u&  lo  repairs,  and  the  right  of  . 
way.  Verdict  &e.  Motion  fi»r  a  new  trial,  and  denied.  Ph. 
not  bomid  to  repair ;  and  on  another  eaodon  tbe  queeiaow  was, 
if  the  deft,  bad  a  ri|ht  to  go  on  tbe  adjoining  land  when  the 
way  was  out  of  repeir.  The  court  beM,  that  as  thb  was  not 
kid  to  be  a  grant  of  a  way  generally,  over  the  land,  ^but  of  a 
precise  specific  way,"  the  rigin  was  only  to  go  in  this  specific 

8e^^  393  ^^X'  ^"^      "  ''S'^'  *°      °"  ^^^^  '"'^'^^  "  common 

BuUardr.    *  law,  he  who  has  fho  use  of  a  thing  ought  to  repair  it ;"  "  the 

sranlor  may  bind  himself;  but  here  he  has  not  done  it,"  "he 

Cro.  EL70~  ^'"^      Undertaken  to  provide  against  tbe  overiiowing  of  die 

2  u.  Bi.  269.  river.**  Highways  are  governed  by  difierent  principles ; 
^craiM    tfaesr  imibr  ibe        aewioe $  andif  ibe  nana]  tnetkbn- 

panable,  k  is  Ibr  tbe  feneral  good  tbat  people  ibonM  be  en^ 
titled  to  pan  i»  iMtber  Ine." 
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WAYS.  ^ 

^  2.  A  prescribes  for  a  way  over  B'a  land  lo  black  acre,  Ch.  79. 

and  drives  bis  beasts  over  B's  grouad  to  black  acre,  aod  tbea  Art.  6. 

to  a  plaot  bejoad  tbat  am ;  tUt  eoM  w>t  legally  be  done,  v-i^-v^/ 
adnidgBd  on  tauumr $  aim  1  U Bam.  76|  cited 3  Croiae  i^.. 

if  a  highway  be  ianpaaaahle  the  paopla  aaaf  ff^  on  the  adja-  s>ime  prinoi' 
oant  kods ;  but  one  cannot  iiha.Ji^  a  private  way,  for  in  this  ^'^^  Jj^^ 

case  only  private  interest  is  concerned,  in  the  other,  the  public  ;  i  Hu  tonr! 
and  when  private  rip;)its  come  in  competition  with  private  Ward.-- 
rights,  the  rules  of  l;iw  nmsit  bo  stricily  applied.    A  carriage-  L^JJodf^ 
way  does  not  necessarily  unply  a  drirt-way.    1  Phil.  Ev.  129.  321^ 

A&T.  6.  Pit's.  uclioH  Jar  duiurlfiiig  hint.    ^  J.  An  actioo  ^^^""^ 
on  the  case  ia  the  proper  remedy  for  one  disturbed  or  ob-  3  craUe 
snimd  in  (ho  ofi  oliw  way.  If  I  Juvo  af%ht  af  wa|r,  and  wjomiM. 
am  diflluilitd  hf  anolaMia,  by  plougbing  atsMMB  il»  or  oihw^ 
wise,  an  thai  1  can«ot  aia  it,  aa  i  biiro  a  ngln  to  do^  it  Is  an 
injury  to  me,  a  aoaawia  if  tliie  way  be  anaaaad  to  my  estate,  3  bi.  Com. 
aad  done  by  the  tenant  of  tbe  Jand.    But  if  in  grost,  4hat  is,  ^ 
annexed  to  my  person  onlv,  thonsrh  obstructed  by  the  tenant 
of  the  land,  it  is  only  a  disturbance.    So  it  is  but  n  disturb- 
ance when  obstructed  by  a  stranger,  tl)oiie;h  it  belong  to  a 
bouse  or  land,  because  the  obstructiua  ol  any  way  in  'j:ross  is 
DO  detriment  to  any  house,  land,  or  tenement,  aad  no  uo  nu-  * 
aaoGfl^  which  is  to  the  nusance  of  the  iraebold.   And  if  a 
jtrangar  disttob  a  way,  thia  nem  can  tend  to  pat  tbe  light  of 
amy  in  dia|Niie  I  for  efery  dinuriwoo  to  a  wiy  io  grot*  or  by 
a  imngor*  tba  lainedy  ia  an  aciioo  on  tbe  oaae  to  moofor 
daanases. 

§  2.  To  plead  it  is  a  highway  is  enough,  and  the  termini  JjS^J*^* 
naay  be  omitted  ;  so  to  state  a  common  liighway  is  siifficienti 
without  saying  with  carts  and  htjrses,  or  time  out  of  injiul. 

^  3.  This  action  of  tin:  (  ase  lies  for  out'  who  Ins  a  special 
iiyury  doau  bun  by  obstrucUoas  in  a  public  iiighway.  bee 
Nusaace,  several  cases. 

So  tbe  pit.  wmy  have  ibis  aotion  oa  tbe  ease,  or  anise  If^^^u  w 
m  JSagjUndy     obatinctiooa  in  hia  waya»  irtieibar  it  bo  a  way  s^o  |».    ^  ' 
by  reaenralien,  granty  or  pfeaaription,  but  tbeiaaMdy  by  a«iaa 
iMie  n«?er  been  adopted  in  thia  aiate. 

f  5.  It  la  very  dear,  that  if  a  pnUie  highway  b&  obstructed  Cra.  KL  aa. 
to  the  injury  of  ail,  and  no  one  in  particular,  that  no  action  lies, 
but  an  indictment;  for  then  if  one  might  have  an  action,  an- 
other niiglit,  and  suits  would  be  endless.  So  if  Uie  obstruc- 
tion f»e  to  a  ]>ii\  ate  way,  no  indicuneat  lies,  for  it  is  a  mere 
pru  ate  injury,  and  the  proper  remedy  is  a  civil  action;  by  the 
party  injured  against  the  wrongdoer. 

^6.  Bot  if  a  toaiMiy  bi  ^  Slate  ba  ahnraotid,  itta  a 
^ptaatioo  if  an  tndictneiit  does  not  lte«  MietaMots  in  soeb 
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Cff.  79.   ciases  have  been  supported,  though  perhaps,  our  ]aw  u  not 
Art.  6.     sealed  on  this  point.    Sullivan  288,  290,  says,  tluit  no  iiidict- 
v.^-v-'^h.^  ment  lies  for  a  nusance  to  a  private  or  a  town-way,  and  only 

e«D  have  an  aelioo,  or  niiiM 
the  obstruetion ;  yet  SuOifin,  m  M animig's 
3  Bar  Ai  r    saanomer  Meral,  drew  the  iodwiraeiit  for  a  nusaneetoa 

667. — Hawk.  •        1  J   _4  J  I  - 

P.  C  ]97> '  vvatering-place,  and  suppoited  it.   It  b  eaid  i 

books,  that  every  iiMfiotaUe  HDsmee  k  to  the  commb 

of  the  people. 

8D.  k£.  '^7.  In  (Ins  case  under  a  public  act  of  yrirli;irnf'nt.  coniniis- 

2J^2£<»it  ^'^"^^^  ^  private  road  to  accoraraodate  pariicular  allot- 

tl,  ments  of  lands  for  the  benefit  of  the  owners  of  600  lenemeub 

in  nine  several  parishes  or  hamlets ;  to  be  repaired  by  the 
omim  of  850  teuemeuts  in  six  of  nid  ptriahes  or  faanaleiB, 
and  n  hrfietmot  waa  liNnd  lor  not  foptirng.  The  cooit 
Md,  that  no  indictmeot  ky  for  not  repainng,  it  not  coneam- 
iiig  the  public,  though  it  might  be  convement ;  that  there  waa 
nolegai  ground  to  support  the  iodietment;  that  it  was  the 
known  nile  that  only  such  matters  as  concerned  the  pubKc 
were  indictable;  that  this  v.-^^s  described  as  a  private  road, 
and  did  not  concern  the  public  ;  but  merely  the  persons  who 
had  a  right  to  use  it :  nor  was  the  question  because  many  were 
liable  to  repair  ihe  road,  or  many  were  entitled  to  the  benefit 
of  it ;  that  each  party  injured  n^^ht  iH-ing  his  action  againit 
thoae  fiable  to  repair. 

§  6.  This  case  bears  aonwi  though  not  much  analogy  lo  cor 
towDHToada.  Oor  tc^ira-ways  are,  in  fact,  used  by  the  pahKe 
«8  mueh  as  the  county-ways,  and  are  repaired  in  the  same 
manner.  Many  of  our  public  highways  were  originally  laid 
out  by  town  authority,  and  by  lapse  of  time  hare  become  pub- 
lic ways.  The  general  reasons  for  supporting  mi  indictment 
for  a  nusance  or  obstruction  to  a  town-way,  and  ior  not  repair- 
ing it  are  strong  and  forcible,  for  the  whole  Slate  is  divided 
into  towns,  one  of  which  has  34,000  inhabitants,  another 
wthnr  8,000,  lie.  te.  Noir  if  there  ho  no  remedy 
lor  A  Bosaoee  or  obatrnoiian  to  a  town-tniy,  or  ibr  negleetng 
to  itpahrit,  by  indletaieiit,  but  only  by  an  action,  one  inhdNM 
must  have  the  saflse  right  to  an  action  and  liia  damages  as  an- 
other, and  actions  must  be  most  vexatiously  multiplied.  We 
have  many  town-ways,  for  n  single  nusfinec  in  one  of  wl^ich  ways 
there  might  be  more  than  a  thousand  actions,  and  iti  most  of 
400  or  600  towns  above  a  hundred,  and  no  action  of  tins  kind 
is  recollected  ever  to  have  been  brought ;  decided  lately  au 
imUctment  Ues.  See  Gowiu's  case,  post. 
9  Mm.  B.  SV,  An  action  lies  againat  the  grantor  or  lands,  if  he  engage  they 
^eoou^*'^*  an  iiroo  of  mannhraacee,  ihere  it  a  loinHMy  over  thaoiy 
^  an  snch  wayt'M  ineunibranees. 
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Avr.  7.  Wajft  hmtohewed,  ^  1.  If  A  gnot  a  way  to  IS  ^h.  79. 
to  black  acre,  and  the  grantee  buy  lands  adjoining  to  black  acre,  Art,  7, 
he  cannot  lawfully  use  this  way  foir  these  lands  ;  and  this  be-  >w^*v-^to^ 
cause  the  quantity  of  the  use  of  the  way  is  very  material  to  liie 
owner  ol  the  land  over  which  it  passes.  101^  Coo. 

§3.  If  A  on  a  lease  for  years,  reserve  a  way  to  himaelf  D.  <«.  S«p«. 
lluoogh  the  bouse  of  the  lessee  to  e  back-bouse,  be  oannot  use  ^  **  ^ 
it,  but  at  seasonable  boars,  and  oo  request,   k  is  said  the  law  ^ 
•Doezes  tacitly  these  reasonable  uses  to  the  reservation,  though  asiw-liCMi. 
not  expressed  ;  but  whof  i?  n  reasonable  use  must  depend  in  D-WL 
every  case  upon  the  j)^rtlcular  circumstances  of  it,  as  the  sit- 
uation of  the  way,  ol  the  parlies,  and  the  use  they  meant 
siiouid  be  made  of  it  when  originally  granted  or  reserved. 

3.  la  an  action  brought  for  breaking  down  thirty  rods  of  S  Salk.  M 
fence,  the  defl.  presciibed  for  a  wa^,  and-  said  be  opened  a 
convenient  and  neeessaiy  way,  or  passage,  in  the  place  where 
4sc*  lor  carriages  to  pass  inc.  tlie  court  held  that  this  plea  was 
bad,  on  demnrrer,  bemuse  if  the  deft,  had  a  right  to  away,  he 
might  have  used  and  had  a  convenient  way,  without  breaking 
thirty  rods  of  hedg;e. 

§  4.  If  a  pariiih  be  not  bound  to  repair  a  biigb-way,  and  A  3  Salk.  183. 
is  Donnd  to  do  it,  and  the  perish  is  sued  $tt.  k  must  spe- 
cially plead  this  matter;  but  a  private  person  may  fpve  such 
matter  in  evidence,  as  he  is  not  bound  priind  Jade  to  repair  ; 
but  the  parish  in  England  is.    And  the  same  rule  holds  as  to  o  j^^^^  ^ 
our  towns,  bein^  prima  fane  bound  to  repair,  they  must,  to  2W. 
discharge  themsulves  of  repairs,  shew  specially  by  pleading 
the  matter  who  is  bound  to  repair,  and  bow. 

§  6.  A  right  of  way  must  always  be  pleaded.    It  is  an  ease-  }.^''£,^??J' 
ment,  or  ri^  of  passage  claimed  in  the  land  of  another ;  B  j^^'^,  ^  ' 
Co.  66,  132,  Crogate's  case.   Every  one  has  a  right  to  use  HavwaH. 
a  way  widiout  any  gate  or  bars,  unless  ezpreaaly  allowed  to  be  ^ 
there  ;  but  a  gate,  or  even  bars  may  be  specially  provided  for, 
as  io  Spear  v.  Bucknell,  post. 

%  6.  But  in  the  action  on  the  case  for  laying  logs  in  the  ^J^'p"",, 
highway,  that  straitened  it,  so  that  the  pit.  fell  over  them  ^c.  p,  Sftoaden. 
the  deft,  confessed  it  was  a  highway,  but  prescribed  and  stat- 
ed a  usage,  time  out  of  mind,  for  the  inhabitants  of  the  toem  ' 
baviDg  ancient  bouses  there,  '*  to  lay  togs  in  the  waste  places 
of  the  said  way,  before  their  doors  Mr  their  fuel,  leaving  suffi- 
cient passage  for  chariots,  horsemen,  and  footmen;''  and  that  he 
was  seized  of  an  ancient  house  &c.and  said  los;?  &c.,  lea  dins:  Sec. 
and  that  the  ph.  riding  there  improvidef  turned  his  horse  upon 
said  logs  and  fell ;  and  on  demurrer  the  court  adjudged :  i.  That 
the  action  will  lay  for  the  ph.,  because  he  had  special  damage, 
though  a  pubKc  ntisance :  3.  That  this' prescription  to  make  a 
nusanee  is  not  good  ;  for  it  is  againsi  taw  to  prescribe  hi  sudh 
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Ca*79«  aaiaBBHi  3^  n» pMscripticmloriliaiahibkaiiliu 
4rf •  6*    and  kSu  to  DeweU  ««  Stndert,  tht  qub  abov«  of  lb*  dsvt* 
s^N«'«w  1mmi8«»  where  it  b  itid  m  iiiisum  ^'oaiUMiC  kwM  •  kvM 
bogjoni]^  by  license  or  otherwise,  being  am  otec*  againit  Ui« 
GommoD  law.'*   If  the  owaar  ol'  ibo  iw^  flop  mi  anoient  fn|- 
over  it,  it  is  no  trespass  to  go  in  the  new  one  assigned  by  the 
owner  of  the  land.    Yelv.  141,  142»  A  wij  ia  tmkf  Wk  tnyt 
meat,  and  Jioi  an  interest.  159,  ' 
4  D.  &.E.         ^7,  In  an  action  for  taking  away  Uie  uuu  gate  placed  on  a 
HougSii  V.  ^'^^  (among  other  things)  held,  that  he  who  has  the 

Builer.  right  of  way,  mayi  in  order  to  use  his  way,  reiuove  a  gate 
jko9d  upon  it,  and  it  ia  no  ocMwersoD  to  lay  it  on  hit  om 
hud  for  the  pVa  uaa^  and  oootronientljr  for  him  to  taho  awf  » 
and  he  oMiy  enter  on-  the  deftV  land  and  take  it.  And  fee 

Ch>     a.  3. 

Sin. «,  Pol*     ^  8.  If  I  bring  trespass  against  a  stranget  ibr  hit  obstructieg . 
lard  9.  Gary,  my  \vny  over  B's  land,  I  need  only  state  possession,  for  tliat 
6Bac.  191.        j^uffirit'ut  against  a  sti  ani^ei  j  hut  if  against  the  owner  of  ilia 
soil,  i  must  state  a  title  to  the  way,  for  ])n5sessiQU  is  not  su&r 
cieut  as  asrnin' i  him.   But  see  art.  II,  Blockley  v.  Slater. 
SD.liE.768,     ^  9.  Thii  wa»  aa  uciioii  oi  die  case  for  not  repairing  a  pn- 
Sb^-I^*  vale  way  leading  to  the  deft's.  close,  and  the  court  held,  it 
a  Crake*  im  waa  ■wgctenl  to  allege  ihet  the  deft,  ae  oceopier  oi  the  eleae 
if  bonnd  to  lepair*  Bat  if  the  deft,  pfoicnhea  in  the  rigk  ef 
hb  own  etfltifi^  he  must  state  his  right,  knowing  as  he  raoi^ 
his  own  eatato  In  right  of  which  be  chums  the  privilege ;  hot 
he  is  not  presumed  to  know  the  estate  of  the  deft.,  and  canuot 
tlici-efore  plead  it,  but  may  state  genacaily  he  iif  ae  oeoiipiert 

bound  to  repair. 

Art.  8.  Aclwns  on  the  case  in  thi$  State  as  to  ways  ^-c. 
Amcr.  Prece-  ^  1.  This  action  in  Massachusetts  is  governed  by  the  sainc 
imfM.  8«^r-  principles  it  is  in  England.  The  wrong  in  obstructing  or  dis> 
Declaration*,  lurbujg  a  mao  ID  the  iiae  of  a  way  la  the  fame  va  both  qoob- 
p.  19B  fce.  tries,  and  the  same  kind  of  action  aa  the  lemedy ;  nor  is  it  at 
for  a  ul!^^  all  material  in  what  maimer  the  w^  eame  into  exiateooe.  It 
way  it  bMf>  is  enffioient  the  traveUer  has  a  right  of  way,  and  that  some  OM 
ficipnt  to  «mao|fidly  obstructs  him  in  the  use  of  it,  this  is  snflkinm 
stance'V la  ground  on  which  the  traveller  may  bring  this  action,  as  in 
of '« common  Fowler  t'.  Saundcrs,  above,  and  many  other  cases,  if  he  sus- 
and^necw^^  lain  any  special  injury.  In  cases  of  public  highways  it  is  suf- 
$Hj."  4  ficient  for  the  pit.  to  slate  there  was  a  public  highway,  the  ob- 
I>ay'8Ca.407,  struction  made  by  ilie  deft.,  and  the  special  injury  suffered  by 
Gn?^*t  ai  P^^*  1^  *  private  way,  it  must  further  be  described* 
Sufficient  the  ^  2.  Pomt$  sfflM  »  ktymg  out  waift  im  tkit  SUU*  Han 
viewiogcom.  ^  |^  urtWTmt  to  tho  CoHirtof  SessioBs  to  oeili^ 

iheway^'^  their  meonl of  byiog OQt a  j^Uie  h^y,  and  tarn 
«  wottliba  of  pMi  rfwmNp  mU  imf  toliesi^  eai  tlwtthi  twaa  ei#t  to  to 
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were  assigned  :  1.  No  fwticc  to  the  town  previous  to  the  de-   Ch.  79. 
cision,  the  way  was  of  common  convenience  B£id  iiecessity  j   Srt.  8. 
and  none  to  the  owners  of  the  land  :  2.  Not  any  description  ^^^^v^^ 
df  teiMgrm  ibe  WftmotlD  lay  out  AH  iliese  mtiiers  appear-  F^'iJ^ 
«d  on  the  reoard.  Tb»m  errofs  mn  assigned  by  the  tofrii) 
as  they  nii^  b9,  tfaft  towa  being  a  party  k  iataiest,  as  it  paid 
ih»  damageSf  and  repaired.  Thert  was  no  donlit  but  the  do- 
iofp  of  oor  courts  of  Sessioi»  are  records,  and  hence  no  (act 
directly  contrary  to  the  record  can  be  assigned  as  error ;  a 
record  being  so  high  proof  that  no  p\*idence  cnn  prevail  jj^^batt 
against  it ;  hut  some  doubts  if  the  town  could  assign  want  of  HeM. 
notice  to  the  owners  of  the  lands. 

Ill  this  case  it  was  agreed,  ihat  the  Supreme  Judicial  Court 
wiU  presume  an  inferior  court  does  right,  where  the  contrary 
doct  not  appear,  and  will  tako  nodea  of  the  ndea  of  inliurior 
MHtftiS  neoMteg  to  Sallt.  S69,  Hodbam  o.  Waters,  tiiou^  not 
set  out;  Stva.  608,  Rex  v.  Shed*)  Stra.  475,  Rex  v.  Cleg  $ 
whato  the  eoovt  prasnnied  notice,  as  tfao  oontrary  did  not  ap- 
pear ;  but  the  party  may  be  let  in  to  prove  there  was  none, 
when  not  against  the  record  ;  so  Carth.  406,  Hex  r.  Plck- 
£Dao  ;  Stra.  44,  Hex  v.  Simpson  ;  Lord  Raym.  1  UJG  ;  Stra.  8. 

§  3.  In  this  case  the  court  decided  one  point  stated  in  the  2  Mass.  H. 
farmer  case,  thai  is,  that  the  Court  of  Sessions  must  nouiy  the  170,  Coi»-^ 
town  in  which  a  way  is  petitioned  for  of  the  petition,  before  it  chwe  b  al^ 
to  adjudged  of  eommoo  eonraiienco  and  necessity*  And  4  Umi.  h 
171,  Commonwealth  o.  Comings  U  al*,  or  another  tertUtrari, 
iko  court  held,  diat  the  way  most  ho  adjudged  of  common 
eontenieoce  and  neeeeaity  Wore  the  wairant  issues  to  lay  it 
out ;  for  so  is  the  statute,  and  a  statute  authority,  the  exercise 
of  which  ai^ts  private  pKiperty  or  rights,  must  he  strictly 
pursued. 

^  4.  In  this  case  the  same  point  of  notice  was  decided  ofi  4Mas«.  R. 
to  the  alteration  of  a  puhlic  highway  ;  that  the  town  mnst  have  S^fnweHu'h  r. 
notice  before  tlie  judgmetu  is  passed,  thai  the  alteration  j^c.  is  Cambridi^e. 
of  common  con?eoieoce  and  necessily. 

^  6.  in  ftis  ease,  Blown  U  al.,  owneis  of  land  o¥er  which  ^j' 
ft  pobfio  l^hway  had  ben  hud,  applied  to  diis  coort  for  a  Brown 
mandamm  to  the  Coort  of  Sessions  to  order  a  jury  to  assess  «•  Town  qf 
their  damages  ag^st  aim.  The  Court  of  Sessioaahad  deni-  ^^'i'' 
ed  a  juiy,  on  the  ground  the  objections  of  the  town  were  well 
founded  t  as  1.  Becaiise  the  title  to  the  Innd  was  the  mate- 
rial point  tf)  be  ti  ieil,  and  tlie  jury  could  not  estimate  the  dam- 
ages till  the  title  should  be  s<  tiled  in  a  proper  common  law 
court :   rind  2.  Because  there  was  no  law  to  empou  er  the 
coroner  to  sumujou  a  jury,  die  sheriff  bemg  an  iiiliabitaul  of 
M aveihill :  and  3.  That  the  Court  of  Searions  had  no  power 
m  try  tides  to  lands.  Hie  Supreme  Indioial  Comi  imsed 
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Tf  •  t»  inue  the  wmimus,  principally  beetiMPe  Brmra  l»  aL  dirf 
8«   ^not  state  that  thejr  damanded  damages  before  the  eomenittee 
v^v^^  that  laid  out  the  way,  who  gave  them  no  daoiages  at  all ;  for, 
said  the  coorti  the  application  for  a  jury  is  very  clearly  in  the 
nature  of  an  appeal ;  and  to  be  entitled  to  apply  for  a  jury,  the 
parfy  must  dotnand  damages  lo  be  easeased  £or  him  by  the 

locating  coinmiuee. 
Mass.,  Essex,     ^  (>.  In  this  case  Scudder  applied  to  this  court  tor  a  man- 
Scudder  for   damus  to  the  Coiirt  of  Sessions.    The  case  was,  the  select- 
m  mandmius.  men  of  Rowley  laid  opt  a  way  over  the  land  of  Benjamin 
Scudder,  and  gave  him  no  diimages;  he  petitioaed  te  dM 
Court  of  Sessions  for  a  juiy  to  assess  Ids  damages,  wMoli  was 
ordered,  and  the  jury  gave  him  danM^  assoised  at  ^  ■  > '  ^ 
It  was  clijected  that  their  verdict  ought  not  to  be  accepted  by 
the  court;  because  it  was  alleged  by  the  town  of  Rowley,  in 
a  plea  in  writing,  that  hv  v-ns  not  aggrieved ;  th^it  he  did  not 
own  the  land  over  wliich  the  road  passed,  hut  that  one  James 
Grush  and  Mary  Hinds  owned  it.    Scudder  allei^ed,  and  it 
was  not  denied,  that  he  had  been  in  possession  twenty  vears 
or  more,  and  offered  his  deeihj  to  piove  his  title  ,  and  that  the 
jury  might  well  examine  his  miereat  and  title,  quo<id  dama^s^ 
as  aasessors  and  other  officers  did  |  hot  not  qwnid  wet&ig 
Udei,   The  verdict  was  not  acoepliMl/but  in  pait»  heeause 
there  had  not  been  proper  notice  lo  the  lovn.    Scudder  diet 
moved  for  another  jury  after  proper  nodoe  hud  been  givui^ 
and  the  Court  of  Sessions  refused  to  cause  a  jury  to  be  sum- 
moned, because  tlin  title  of  the  Innd  was  disputed,  and  thi? 
court  had  no  po\scr  to  try  thles  to  real  estates  ;  Scuddor  then 
offered  to  the  court  his  deeds  lo  pro%'e  his  title  to  the  land  ; 
the  court  refused  to  examine  tliem,  saying  they  had  no  power 
on  the  subjects  of  titles. 

^  7,  Scudder  applied  to  tfab  court  (S.  J«  Coon)  for  t  smoi- 
iamui  to  the  Court  of  Sessions,  to  direct  that  court  to  order  a 
Jury  %uu ;  this  urrit  was  granted  to  this  purpose,  or  to  certi^r 
the  reasons  for  not  doing  it.  On  receiving  the  writ  of  manda- 
mus the  Court  of  Sessions  ordered  a  jury,  who  relumed  their 
verdict,  giving  Scudder  his  reasoaahle  damages  assessed  al 

$— 

Mass^  Essex,  \}  S.  Question  of  prartirf  and  costs.  In  this  case  the 
Coffins^Iii  Salem  laid  oul  a  low  n-\vay  over  Collins'  laiid, 

iMbitantiof  allowed  small  damages,  and  the  town  accepted  llie  wa). 
8alsK*  He  petitioned  to  the  Court  of  Sessions  for  a  jury  to  con- 
sider a  disoontmuanee  of  the  wav,  as  well  as  his  denaagssf 
e  warradl  issued  to  aoy  ooRmer  of  the  county,  except  thoee  of 
Salem,  and  a  jury  was  summoned  on  the  act  of  1903.  Tbia 
jury  disagreed  as  to  the  neeeisi^  of  the  way  |  e  second  jur/* 
was  ordered  and  so  aummoiied,  and  alio  di«igreed  as  to  the 
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MetH^  ol  the  wajr.   Collins  then  bad  Wve  lo  amend  Ibis  Ch.  79^ 
petitittn»  and  ttrike  o«t  of  it  what  respected  a  discoatinuance  of  9« 
the  way ;  and  this  amendmeat  being  made,  and  a  third  jur^  ^^y^^ 

ordered,  this  jury  increased  his  damages ;  their  verdict  be- 
ing accepted,  Collins,  June  Term,  1805,  moved  for  costs,  in- 
cluding all  ilie  juries,  a  in  St  said  town;  continued  li  advise- 
ment, and  September  isofj,  the  court  allowed  liitu  Iiis  legal 
cosis,  including  all  lim  said  juries,  and  priuoi^ali)^  oa  ilie  gen- 
«al  clause  in  the  act  of  October  30,  1784,  giving  costs  to  the 
pntaiing  party  $  ex^erieneed  conwel  was  employed  and  ac- 
quiesced in  the  dedam.  But  fumn  it  ColUns  shoold  not 
mm  paid  costs  for  his  aninidmfnt  lo  tbat  im%  wd  the  town 
horn  and  after  that  time. 
Art.  9.  Repairs  of  weyt, 

$  1.  By  this  act,  every  stirveyor  has  power  to  remove  all  Mas*.  Act 
"trees,  bushes,  stojips,  fences,  rails,  gates,  itnr^.  Inrlo^urrs,  or  ^'^'**» 
other  mnfters,"  tliit  any  Way  straiten  or  incotninoue  tiie  iii^hway 
or  lovviuvay.     So  to  dig  for  stone,  giavcl,  ckiy,  marie,  sand, 
or  earth,  iu  any  land,  uot  planted  or  inclosed,  fur  repairing  the 
highways,  but  be  eannot,  by  any  witeiHSOune,  ineomnodo 
any  peraon'i  boose,  or  building,  or  his  bosiness,  without  Ibo 
oonseot  of  the  selectmen  in  writing,  who,  oa  complaint 
node  lo  them,  mej  ofder  soeh  water-eourse  to  be  altered  as 
ifaej  may  direct*    The  surveyor  most  clear  highways  incum* 
bcred  with  snow.     Ench  town  raises  monies  to  repair  high- 
ways rmd  townways.  [Incumbrances  removed,  see  N usances.} 
if  one  "^miTlt  in  his  person  or  j)roperty  by  rci^son  of  any  de- 
fects, rir  want  of  repairs,  of  any  highway,  causevvr>y,  or  bridge, 
he  may  recover  of  ilie  comu) ,  town,  or  those  bound  to  repair, 
if  they  have  timely  notice  of  the  defects,  double  the  damages 
tiMreqr  sostaioed,  by  a  special  action  of  the  case,  m  a  proper 
court ;  and  if  any  one  lose  his  life  by  such  defects,  the  oouih 
ty  Sic.,  bonnd  to  repair,  must  pay  £  1 00  to  the  use  of  his  heirs, 
defisees,  or  creditors,  on  conviction  on  indictment ;  provided 
the  party  hound  to  repair  had  been  previously  notified  "  of 
sifch  want  of  repair  or  amendment,  in  writing,  under  the 
hands  of  two  or  more  rredible  witnesses,"  or  by  presentmrnt 
or  ioformatiou.    If  towns  neglect  lo  raise  money  for  repair- 
ing the  ways,  the  surveyors  arc  autiiorizcd  to  employ  persons 
to  work  on  iheui  at  the  lown^s  expense,  aud  any  person  noli- 
fied  so  to  work,  forfeits  5s.  a  day  &£c.,  to  be  recovered  in  a 
special  form  freseribed  by  the  act;  awiaurTeyois are  hy  pen- 
uiies  fixed  compeUahle  to  do  thmr  doQr. 

And  5.  11  provides,  that  if  the  inhabitants  of  any  town  be 
fined  on  an  indiciaieat  or  information,  for  a  deficiency  in 
tlie  highways,**  the  surveyor  shall  be  liable  to  refund  the  same, 
with  costs  to  them,  upon  an  action  of  the  case  to  be  brought 

voIm  iu.  34 
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Ch*  79.  therefor ;  or  he  may  be  indicled,  or  infonned  against,  fat  nf 
Art,  9.  de6ciency  within  his  limits  $  and  town  inbabitantSy  merely  as 
V,^^v^^  such,  may  ho  witnesses. 

Mass.  Act,        §  2.  By  this  act,  the  proprietors  of  aqueduct  corporations 
^^Maiiie '        powef  to  opt  ti  sti  eets,  highways,  and  townways,  forplac- 
ActTh.  140»  ^^r^  pipes,  or  rrpainng        as  the  selectmen  in  writing  stiail 
».  7.  aliow  f  provided  liie  citizens  &tc.,  be  not  obsU*ucted  from  coq- 

vemeiidy  passing  therein,  with  tbeur  teams  or  carriages*  . 
MiM.  Act,       By  this  act  proTision  is  made  lo  enable  plantations  lorepair 
i«bM,  1797.  ways  as  towns  do ;  and  ht  towns  to  repair  them  by  oontrad 

&c.,  and  may  specially  provide  as  to  snow  S&c. 
Mass.  Act,       ^  ^*  ^7  ^      ^  decide  titles  as  far  as  re^ 

March  S,  pects  assessing  damages.  This  clause  has  settled  the  long 
*80SI.  contested  point ;  and  the  jnry  may  cive  in  damages  more  or 

less  than  the  locating  committee  gave,    la  Payson^s  case,  ia 

Chelsea,  1803,  they  gave  less. 

Principles  judic  iully  settled  in  Massachusetts,  as  to  ways, 
HoUcc        since  1S03  ;  see  a.  8,  as  to  notice ;    Feb.  20,  1819,  act  for 

falsing  monies. 

1  Mass.  R.86,  ^  4.  In  tbis  caso  it  was  beld,  that  a  cemmhtee  ^pointed  by 
Inhabitants  of  the  Sossioos  to  locate  a  highway,  must  return  specifically  what 
P^^*kri^  notice  was  given  to  persons  interested.    The  act  of  Febffuaiy 

See  Com-'"  27,  1787,  directs  that  the  locating  committee  "shall  give  sea- 
fhrfff-fSm  ^^"^^^^  notice,  to  all  persons  interested,  of  the  time  and  place 
»ion\vealth»'  their  mcctipcr this  include*?  the  inlmbitants  of  ihe  town  ip 
Coombs.— 2   which  the  road  is,  as  they  pay  the  expense  of  it,  and  repair  it, 

MaM.  It489,  g^(j      common  Inw  principles  thev  arc  entitled  to  notice  to 

Common-      ,     i        ,      i    ,    ,  ,  '       i  i 

wealth  V.      he  heard,    h  uclongb  lu  the  coun,  und  not  lo  tue  committee, 

Bbddon.— 8  to  judge  who  are  interested,  and  what  is  seasonable  notice  j 

and  tbe  kind  of  notice  given  ought  to  appear  in  tbeeommlttee'i 

repott,  and  on  die  record.  Tbese  commitiees  are  like  retom* 

ing  ofliccrs,  who  must  state  wben  and  how  tlieir  acts  are  per* 
ibrmed.  Further  notice  to  the  town,  see  a.  8,  above,  the  ca- 
ses of  Coombs,  Sheldon,  Peters,  &c.  post. 

Lo>ir?rl!  V.  §  ^«  According  to  this  rase  nny  visible  defect  in  the  high- 
hew  Bed*     way  is  reasonable  notice  to  liie  town  thereof,  and  sulhcient  la 


b'i W- subject  the  town  to  au  action  of  the  case,  for  double  damages 
to  the  party  mjured  thereby  5  jury  found  single  damages,  and 
the  court  doubled  ihcm. 
s  Mass.  It       ^  6.  On  a  cerHorari  to  tbe  Sesskms,  held,  dnt  where  tbe 
116^  rem-    selectmen  of  Orange  had  laid  out  a  townway>  and  the  town 
Mau^[?^*'  had  refused  to  accept  it,  and  the  Sessions  was  moved  to  ac- 
cept it,  it  was  essential  the  town  abould  be  made  a  pA^,  and 
havr  notice,  before  the  court  appointed  a  committee. 
SD.tiE.l06      §  ^*      P^^^       ])arish  be  exempted  from  repairing  a  hisrh- 
Bex  ».  Sb<»f-  way  by  statute,  the  charge  necessarily  falls  on  the  rest  ol  the 
£^ib78S^  parish ;  the  some  principle  applies  to  our  towns. 
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Abt.  10.  Several  points  and  pleadings  in  cases  of  imy$.      Ch.  79. 

^  1.  In  this  case  the  court  decided  seven  points.    It  must   mlri.  10. 
mpgmt  on  the  racord  of  the  Seoiooi,  lit.  That  the  ttnm  was  v^^^^w/ 
8eaiood>l3r  notified  of  the  prooeedings  :  3d.  That  the  war- 
rant  for  laying  out  the  mtj  was  imder  the  seal  of  the  court :  ^nwedthvi 
Sd.  That  the  comnihtee  were  dul^  sworn  :   4th.  That  the  OomIii.  ' 
owners  of  the  land  aie  named,  or  certified  to  he  unknown,  in 
the  rommittee's  return:    5th.  That  damages  are  assessed,  or 
that  a  return  be  made  that  none  are  sustained  :   6th.  That  the 
comrniUee's  rciurii  is  under  ilieir  hands  and  seals  :   7th.  The 
Sessions  caiiiiot  lay  out  highway  over  a  navigable  river,  so  as 
it  be  obstructed  by  a  bridge. 

^  3.  If  the  selectmen  of  the  town  lay  out  a  town-way,  it  must  2  Mass.  R. 
be  recorded  before  it  be  ofoed  to  the  town  for  aceeptance ;  ^*  ^ 
the  practice  generally  has  been  otherwise,  and  the  act  of  Feb-  wTr^ick  J^a' 
mary  27,  1787,  directs  they  shall  report  to  the  town ;  and  on  Mass,  r  iss, 
the  town's  refusal  to  accept        the  Court  of  Sessions  cannot  ^^^ST* 
proceed  till  the  town  is  notified  ltc.|  this  was  an  indictment  BiMldon.' 
for  a  nusance  on  a  town-wav. 

^  3.   In  this  case,  on  a  certiorari,  it  was  decided,  that  ihe  3  Mass.  R. 

Court  of  Sessions  cannot  lay  out  or  alter  a  hiehway  but  on  a 

I      -  J-    1  I  K       •  laonweaith  r. 

previous  application  ;  nor  adjudge  such  way  or  alteration  to  Peton,oii«<rf 

be  of  common  convenience  and  necessity,  unless  after  notice  theloMtlof 

lo  the  town ;  that  the  application  is  necessary  to  authorise  the  ^ 

court  toaeton  the  subject,  and  of  course  it  ought  to  be  in  writ- 


^  4.  The  owporation  of  Bristol  turnpike  kc*f  not  satisfied  ^  Ma  s  h. 
witti  the  damages  allowed  them  m  locating  the  w^,  had  a  ju-  ^J^^^t 

r}%  whirh  did  not  reduce  them.     Held,  no  costs  could  be  al-  Carpenter  * 

lowed  for  the  oumer  of  the  land  :  and  ns  the  Court  of  Ses-  A*^*  Marcli 
sions  had  allowed  him  costs,  the  proct  ediiiirs  were  quashed  as 
iai  as  they  respected  the  costs;  and  no  vi>>is  allowed  the  cor- 
poration, though  claimed ;  the  court  said,  die  act  giving  costs 
to  the  prevailing  party  in  civil  actions,  does  not  extend  to  pro- 
ceedings of  this  kind*'*  And  so  it  was  ur^  m  Coifins*  case 
befcfc  sISEted.  QiMere. 

f  6.  A  way  was  laid  out  over  the  pk's.  land,  and  damages  ^  Mass.  r. 
were  awarded  to  him         ;  and  for  them  hebroos^  an  ae-  f7nb^h!l^ 
tion  of  debt  against  the  town,  awarded  to  pay  them ;  but  the  ofTewkiba- 
court  held,  that  the  nction  did  not  lir,  for  by  the  stnttite  of  ry. 
1786,  ch.  06,  a  s|)ecitlc  remedy  is  given  for  the  pit}  and  that 
must  be  pursued.    And  the  Court  of  Sessions  has  a  discre- 
tionary powei  as  to  issuine^  the  warrant  of  distress  in  regard 
to  the  time  of  doiug  it,  and  tins  uselul  provision  would  be  de- 
feiled  if  this  action  is  supported,  as  it  would  give  the  pk.  the 
iDdepcndiiit  cxeiciie  of  nc  ri^^t,    which  the  statute  has 
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Cm.  79.  wisely  subjaeled  to  the  Hmntba  of  8fl»liiip«till  tdtotl,  u 
•tfft.  10*  tt>  the  time  of  eofercing  iu** 

V^-v^    f  6.  In  this  case  the  court  decided,  Itt  The  mrmiilj  aad 

8  Mass.  R.  coofeDiency  of  aa  ahendoii  in  a  hj^jhway,  and  the  reasona- 
m^nvveauh    ^^^"^^^         damages  awarded,  are  mattera  exclasively  an 

lohabitantsof      Sessions :  2d.  If  the  warmnt  to  a  locating  committee  des- 
WaitboKiiigb.  cribe  their  whole  duty,  an  oeih  '*  faithfully  and  impartially  to 
perform  the  service"  to  whicii  they  are  appointed  ;  or  "  faith- 
fully and  impartially  to  discharge  the  trust  reposed  in"  them, 
is  sufljcient :    3d.  If  a  town  appear  and  oppose  the  report  of 
a  locating  commiuee,  not  objecting  to  the  shortness  of  the  no- 
lice  eiven  by  the  comtmttee  to  the  town,  the  S^pramt  Judi* 
eial  Court  wiU  not  quash  the  Seanona  ptoceediaea  oa  aeeoait 
of  aueh  shortness :  4th.    EataMiihing  anaHeralioB  in  &  high- 
way, ia,  in  law,  discontinuance  of  the  part  ahered."  [Thia 
can  mean  only  where  the  old  way  is  become  altogether  mine* 
Cessary.]    5.  The  Supreme  Judicial  Court  will  presume  no 
timber  ^c,  wns  growing  on  the  iand,  if  the  Seaaioos  allow  no 
time  to  take  it  off  S^c. 
4  Mass.  R         ^      '^^^  pomt  decided  in  this  case  was,  thnt  if  there  he  a 
422,  Wood  V.  defect  in  llie  highway  in  tlic  district  of  A,  lUe  surveyor  of  it 
w''te         may  recover  against  the  town,  if  it  arise  not  from  his  neglect, 
*      ^'   and  there  L}  a  damage  happen  to  bim*    Statute  of  17 S6,  a. 
8,  a.  7. 

4  Mait.R.  $  B.  An  order  of  the  Seaaionato  atown  topajrthe  owner  of  tha 
446,  ( om-  land  hia  damages,  occasioned  hj  the  way  over  it,  is  like  an  ex- 
NtwMBMi  ^u^^"  °  judgment,  and  cannot  be  brooglrt  before  the  Su- 
preme Judicial  Court,  on  certiorari^  as  an  independent  record; 
the  court  must  have  the  whole  record.  Certiorari  quashed. 
4  Mrw.  R.  §  9.  The  Supreme  Judicial  Court  will  not  grant  a  ceruora-  ' 
aa»,Mttk^s  ^      defects  of  form,  in  <  siahlishing  a  highway,  after  it  haa 

been  located,  accepted,  and  made, 
a  Maas.  R.       $  10.  The  point  in  this  case  decided  was,  that  a  aoi>ayet 
of  a  highway  is,  by  law,.obliged  lo  keep  hia  dialriat  In  repairi 
and  if  the  town  do  not  make  aofficient  provMoo,  he  liaa  hia 
remedy  againat  it ;  and  if  he  sustain  damagea  hf  definia  in 
the  hi^ways  in  bis  district,  arising  from  hia  own  nflifaat,  ha 
has  no  remedy  therefor  against  the  town. 
6  Maw  It         ^11-  The  members  not  liable  for  the  fJamn^r.s.     Pr^rt  of 
420,  Com-     the  doing;s  of  the  Sessions  as  to  ways  may  be  conhrmed,  at^d 
Biue^hilV^'  ^^^^  <l«ashed  in  the  same  ease.    As  in  this  case,  the  Sessions 
Turnpike  road,  and  received  tlie  jury's  verdict,  assessing 

Corporation,  the  land-oMmer  his  damages,  and  orderetl  tlieru  lo  be  paid  by 
the  corporatkm  in  aix  months ;  and  on  failure  so  to  pay,  that  n 
warrant  of  diatresa  be  levied  on  the  personal  property  of  the 
eorpocitieii  $  the  court  quashed  thia  order  a^  to  the  wwaa^ 
and  confirmed  the  leat.    By  the  act,  **thn  aqcofpoiatiDO 
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iktB  b«  liable  to  ftf  all  danwgos''  &c«,  to  dm  llie  memben  Cu.  79. 
are  not  liable ;  but  on  m^ormri  tbe  court  oan  eater  no  wm  ArU  10« 

judgment)  as  it  ran  in  error.  ^^-^*v^^ 

^12.  In  this  case  seven  points  were  derided  :  1.  If  the  J^^'J^^^ 
owner  of  the  land  be  dissatisfied  with  the  committee's  damages,  monwriiitii  ». 
he  must  apply  for  a  jury  the  next  term  of  the  Sessions,  after  Court  oi  S«*> 
ibeir  repoit  is  accepted,  and  uoi  at  an  adjournment :  2.  If  the  JJJJ^'''^*** 
Sessions  improperly  reject  the  jury's  verdict  a  mandamus  lies 
to  6oaipd  them  lo^  right,  and  to aoeepttho  verdict :  3.  Thti 
sodi  joiy  cannoi  be  samniQiied  by  e  oooilable  \  4.  In  case  of 
a  flMwifiaiiif)  nodoe  k  flnt  to  tlie  juitSees  of  tbe  Sessions  to 
Aew  cause  why  a  manimm  fhonla  not  tame :  5.  The  int» 
tiees  of  the  Spssions  hereon  mvf  ippear  by  counsel  and  shew 
cause  !  6.  The  hrnpfit  nf  the  road  to  the  land-owner,  if  nnv, 
may  be  consign  ntl  hy  ilie  committee  or  jury  :   7.  Thf  vom^ 
mittee's  report  Ijeiug  accepted  at  a  certain  term,  and  llie  p  nty 
applying  for  a  jury  at  an  adjournment  of  that  term,  was  too 
soon. 

%  18.  Hiif  was  trespass  for  breaking  and  entering  the  pit's.  «  Maw.  R.  7, 
done  in  Gembrid^  kc  Plet,  not  guilty.  And  tbe  court        ^  ^ 
dieidod  s  1.  Wbentbe  eeteeonen  lay  oat  e  town-way,  they  ate 
BOC  to  esdmate  the  damages  of  tbe  hnd-owner,  but  if  they  can* 
not  agree  with  him,  he  moit  apply  to  tbe  Seasons  :  2.  A  way 
laid  out  by  the  selectmen  from  one  part  to  another  of  a  county 
road  may  yet  be  a  town-way,  and  proper  :  3.  When  a  town 
way  has  been  laid  out  by  the  selectmen  and  approved  by  the 
town,  it  is  iiniutd lately  a  wny.  thougli  a  party  aggrieved  by  . 
tbe  location  has  a  Near  to  apply  for  a  discontinuance. 

(^14.  In  this  actiuu  tiie  several  points  decided  were:  1.6Maw. K. 
That  upon  the  location  of  a  highway  the  pubHc  acqukes  in  it  ^indterir! 
a  legal  easenent ;  But  tbe  toil  and  freehold  lenab  m  the 
ftr  efory  poipeae  of  nie  or  pro6t  consisient  wtib  tocb 
$  be  may  maintain  ejectment  for  it,  and  he  may  sink  a 
watercourse  below  the  stirface,  covering  k  so  that  tbe  highway 
remain  safe  and  convenient  for  passengers :  3.  If  a  highway 
be  located  over  watercoiirs^^s  &c.,  natural  or  artificinl.  tlic  pub- 
lic cannot  shut  them  up,  but  may  make  the  road  over  them  by 
the  aid  of  bridges. 

§16.  In  this  case  the  coui  L  iu.ld,  what  had  .been  before  6  Maw.  R. 
decided,  to  wit :  that  the  court  previous  to  appointing  a  locat-  Jf'i^^JiJi, , 
iag  cenainitlee  mntt  gfra  noliee  to  the  iowne  in  which  the  way  Eg^moot. 
Mm^  and  ilao  adjudge  it  to  be  of  common  oonveoience  and 


4  16.  In  this  case  the  court  decided,  that  tbe  duty  of  7Mas<  r  9 
tepairing  highways  is  enjoined  on  towna  wholly  by  statute,  and  ,^th  r. 
an  indictment  against  a  town  for  neglect  of  dna  dnty  must  aptiagidd. 
attege  tbe  oiance  mmUmfamm  H^itiaL 
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Ch.  79.  17.  This  wn^  an  application  for  a  wrtwrnri  by  the  inliab- 

Art.  10.  itantsof  Cambri(if;e  at  York  Court,  and  the  points  decided  %vere: 
v^-^*v-^/  1.  ll  is  discretionary  with  the  Sessions  to  appoint  a  viewing 
iM     **    committee  or  not :  2.  Such  committee  may  be  appointed  be- 
nooweaTtii  v.      Dotice  to  the  towD  s  8.  Tbej  need  not  be  sworn :  4.  Tbey 
CaabfMs*.  '  may  view  at  the  expeote  of  the  applicants  for  the  way :  5* 
When  certain  respoodenla  are  admined  by  the  eoairt  to  oppose 
the  way,  and  after  a  continuance  the  petidoners  move  for  fur- 
ther proceedine;s,  prior  to  which  the  court  had  ordered  all  the 
respondents  to  be  notified,  and  further  proceedings  were  had 
without  notice  to  them,  this  is  irregular  and  bad  :  C.  The 
phrase  "  from  place  to  place/*  ia  the  statute  of  1786,  Ch.  67, 
i.  4»  meaDs  firom  one  piece  in  a  town  to  another  in  the  same 
town :  7*  Upoo  an  applicatioD  to  aher  a  way,  the  court  cannot 
lay  out  a  new  one  :  conn  deemed  it  iirefpilar  for  the  petition- 
ers to  sjhre  a  bond  to  pay  part  of  the  expense  to  reliere  the 
town. 

71iia».R.  ^  IS.  The  point  decided  in  this  rase  was,  that  an  indict- 
^''•^^•■^  meot  iies  lor  a  uusaoce  cmi  a  lowu-way  :  2.  That  on  an  uidicL- 
Gowea.      OMB&  Mr  •  noHoee  on  a  pobiic  way,  it  le  net  peeoisaiy  lo 

allege  the  coatiniiaQce  of  anch  nusance  to  be  with  foice  and 

arms. 

i^y\^-y  R.  f  19,  In  this  case  the  court  decided  two  points  i  1.  It  is  a 
nonwe^r.  ground  for  the  proper  court  to  discontintie  a  highway, 

that  it  has  becoioe  useless  :  2.  On  a  rt  rtiorari  flii^  court  will 
not  go  into  the  ^uesiioa  of  the  expediency  of  discoauauiog  a 
hi^may. 

AMa^jL  ^ 20.  This  waa  •  c«r<ftDr«r^  and  held,  the  retora of  the 
^^1,.  hmttiog  coounittee  must  be  maide  to  the  neit  court  after  the 
service  is  performed :  3.  Such  return  must  contain  the  names 
of  aUthe  persoua  over  whose  lands  the  way  passes,  if  known 
to  the  committee ;  but  if  any  be  not  known,  the  committee 
must  certify  this  fact. 
91la«.]L        ^  21.  The  jury  impannclled  to  assess  the  damages  of  the 

nu^wcalth  r  ^^^'^  ^^^^         ^"^       ^'^^^  sustained  lioue,  ii  that  in 

^1^^      their  opinion  be  the  fact  \  and  the  sheriff  may  retnm  more 
lefiiM-  than  twelve  jurors  on  such  a  jury.   Jury  found  that  Andrew 

Craigie  had  sustained  no  damages  by  locating  the  way  &ic.y 
and  the  court  refused  to  accept  their  verdict,  and  ordered  it  to 
be  set  aside,  and  the  iuhabitnnts  of  Cambridge  petitioned  for  a 
maadamus  to  the  lower  court  to  receive  ami  record  the  ver- 
dict; ordered  accordingly,  or  to  shew  cause  ^c.  notice  having 
been  given  to  him.  The  court  said,  the  benefit  the  owner 
of  the  tend  derives  from  the  laying  out  of  the  way  over  it  may 
often  exceed  the  value  of  the  land  covered  by  the  way.**  This 
was  long  8  contested  point,  whether  the  jury  could  take  into 
view  the  improved  value  by  the  way  of  his  adjoining  lands  and 
estate. 
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FUtMngi  til  fotet  tf  mtjft.   As  to  dectentioas  aod  pleas  Ch.  79. 
ID  fegaid  «>  ways,  nmij  dbfemtiaDt  biv«  been  ooadft  and  «tff<.  10» 
matters  acated  alntdy,  eapecially  k  this  chapter.  The  object  s^^^/'^/ 
iD  ifaif  anide  is  to  Mats  a  few  move  rules,  and  to  collect  to* 
gednr  a  few  more  cases.   If  the  owner  of  the  land,  or  ooe  Sb 
possession  denies  the  right  of  way  and  one  uses  it,  this  owner 
or  possessor  of  the  land  \v'{\\  nsnnlli'  brin^  trespass  fjuarp  clan- 
sum  /regit  ai:ainst  him  who  uses  the  way.    in  such  case  ihe 
pit's,  declaraiioa  will  he  in  the  short  and  technical  form,  well 
settled  in  this  kind  of  action,  aiifi  if  the  deft,  means  to  justify 
bis  use  of  tlie  way,  he  will  plead  his  right  specially,  to  which 
purpoee  tboFe  ut  many  good  feffttt  m  Story's  Pleadings, 
pages  M  to        with  useful  wHee.   In  these  Ibrty  pai^es  m 
3briD  wiU  be  fomid  to  soit  most  ceset. 

If  the  pit  claim  a  r%fat  of  way,  and  is  distntlied  Or  obitracl- 
ed  in  the  use  of  the  way,  and  he  brings  an  acttoo  oa  the  ces* 
•gainst  the  owner  of  the  hmd  or  a  stranger,  to  recover  rlnm- 
ages  for  the  injury,  he  must  slate  his  case  as  it  is,  his  seizin  or 
possession  of  the  land  or  house  to  which  the  way  belongs,  his 
riirht  of  way,  and  for  what  ptirposes,  and  of  what  description  ; 
then  the  obstruction,  ilie  mode  and  nmiHier  of  it :  to  winch 
purposes  sereral  liaroDS  of  declarations  may  be  seea  in  Ameri* 
cin  F^recedents  198,  !»• ;  8  D.  T66 ;  4  llod«  4S0,  and 
Mnj  other  books.  Andso  faasihe  liwmied  whhhi  aeentniy 
pest  as  to  the  necessity  of  stating  title  or  possession,  as  lotho 
owner  or  tenant  of  the  lend*  and  nstnngsr,  thnlit  is  difficult  to 
WKy  what  the  law  is. 

§  22.  This  was  an  action  on  the  ca«;e  against  the  deft..  Rat-  1  E««t377, 
tray,  for  his  obstruciint:  ihe  pit's,  right  of  wny.    The  plt's.  J^^'JgJ^^ 
declaration  stated,  that  one  Preesh  was  seized  m  fee  of  Wheel-  i  bos.4Lf. 
er's  Close  in  Goundou,  and  liiat  he  and  all  those  whose  estate  871. 
in  it  be  had,  time  out  of  mind,  had  and  used,  and  ought  to 
hkje  and  use  for  themselres,  tenants.  See*  of  said  close,  n  cer^ 
Ilia  way  drooi  it  bto^  through,  and  orer  the  deik's.  piece  of 

knd  caHed  Lower  Benton  in  to  Alleslef,  so  bock  lie. 

with  carriages  &c. :  that  Pkeesh  leased  Wheeler's  Close  to  the 
pit.  to  hold  and  he  became  possessed  &o.  and  the  deft, 
obstructed  the  snid  way  by  a  gate  S:c.  Plen,  not  guilty.  The 
pit.  proved  that  Freesh,  Dec.  178  ),  u  ns  seized  of  Wheeler's 
Close  in  fee,  also  of  Pool  Meadow  in  Aliesley,  and  Fv  b.  1780, 
granted  Pool  Meadow  to  one  Bree,  in  fee,  and  reserved  no 
right  of  way  over  u  j  and  1786,  Freesh  leased  Wheeler's  Close 
to  the  pit.  Ibr  twenty-one  years,  and  he  entered  fee  The 
nil.  ddniod  a  way  from  Wheeler's  Close  orer  deft's.  Lower 
BeMOB  CSose,  and  orer  his  Batn  Meadow,  and  orer  Br ee's  Pool 
Meadow  to  Mesley,  and  that  the  deft,  erected  a  gate  on  his 
9m  land  across  the  pk's.  way.    Judgment  for  the  deft«  j 
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Ch.  79.    for  the  pit.  claimed  a  prescriptive  riglit  of  wav  from  Whnclcr's 
Art,  10.   Close  to  Allesley,  over  three  intermediaie  closes,  nnd  proves  a 
V^W^^/  way  only  over  tvvo  of  tliem ;  that  is,  frorn  Wheeler's  Close 
over  the  deft's.  two.  to  Toul  Meadow,  but  not  over  it.  For  by 
Preesh's  grant  of  this  meadow  in  fee,  and  reserving  no  way  over 
it,  bU  right  of  way  over  k  wti  tfiereby  gone  otmufended ;  and 
ft  was  10  no  purpoae  he  prefkNialy  ted  this  right  Tint  wtj 
ew  Pool  Meadow  to  Allesley  waa  not  of  aeceasiff,  «o  ea  to 
be  reserved  by  law,  for  the  |plt.  ted  another  way,  tbou^  me 
circuitous ;  but  in  this  case  it  aeemed  to  be  taken  for  granted, 
that  the  erecting  of  the  gate  would  have  been  iUegai,  if  tte 
pit.  had  proved  bis  r]zht  of  way  a?  be  bnd  !nid  it. 
1  H.  Bl.  351       ^  23.  In  this  cn-e  tiie  court  held,  tliat  \i\  jili  adlnu;  a  piiiilic. 
i^B^^d*^""**  highway  it  is  not  necessary  to  state  any  termini^  and  it  stated 
al.— f  Em^       ^'^^  declaration  need  not  be  strictly  proved  ;  but  it  is  ofher- 
377.-8  East  ^is6  in  regard  to  priv  ale  ways,  for  a  private  way  is  laid  out 
4^PaiM»  for  paftMMlar  purposes,  and  the  pk.  ta  Ua  deelaradosi  aawt 

atew  it  is  elaimed  for  those  purpcMa. 
1 80*  ^  34.  A  eaU  m  a  pMie  h^hwai^  jutitSfitd.  Tlib  was  tiea> 

Hob.  i9o._  pass  quare  3aMtwmJrtgiif  tefere  a  justice  ia  Norfolk.  Plea, 
us.'^w  ff.  ^  9^      P*^  ^  ^  puhUo  highway,  and  that  the 

BmkMll.  -  ph.  had  wrongfully  incumbered  it  whh  a  gate,  which  the  deffc 
opened  and  left  open  &<".,  he  la^*ful?v  miirht.  Tiie  action 
was  carried  to  the  Common  Pleas  and  tiiere  rntercd ;  and 
there  the  pit.  replied,  that  the  inhabitants  of  Quincy,  April 
9,  1799,  were  seized  oi  said  close,  she  prescribed,  that  ihey 
and  all  those  whose  estate  they  had  in  the  close,  had  irome^ 
iDorially  for  themselfes,  their  teoaiits  sod  oecopiers,  kept  up 
and  maiDtaioed  upon  the  same  highway)  a  g|ile>  tt  en  swdi 
seasons  of  tte  year  as  the  sane  should  be  found  neoeasary,  for 
tte  preservation  of  the  said  cloae,  and  of  the  grass  and  emM^ 
ments,  to  be  shut  by  all  such  persons  who  should  open  and 
pass  tb rough  the  same.  The  pli.  tlien  derived  a  title  to  him- 
self by  a  lease  for  years.  Averred  that  July  1,  1799,  finding 
it  necessary  for  the  preservation  8ic.  did  erect  and  maintain  on 
said  highway,  and  against  the  said  close  a  gate,  to  be  shut  fcc, 
as  be  luwlullv  might  ^c.  and  ihai'ihe  deft,  committed  said  tres- 
pass be*  The  deft,  made  a  bad  rejoinder,  and  tte  ph.  de- 
murred; deft*  appealed. 

$  S5.  The  eourt  held,  1st.  Tte  justice  did  right  in  peo> 
ceeding  no  further  than  to  receive  the  plea,  for  tide  to  real  es- 
tate was  pleaded  in  bar ;  "  the  deft,  pleaded  an  easement  for 
the  public  in  the  plt*s.  land  "this  is  not  personal  estate,  hut 
is  a  real  franchise,  holden  by  the  commonwealth  for  the  ben- 
efit of  all  the  citizeofiy  and  which  greatly  afiects  tte  pit's,  in* 
ter est  in  his  close." 
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f  M.  Second*  Til*  ML  in  bit  bar  laid  no  preaerip-  Cu*  79. 
tion,  but  only  a  highway  Ibr  aO  persona ;  tbia  tba  pit.  did  not  Art*  10. 
deny,' but  qiialifiMi ;  he  confiBawd  tbe  way,  but  added  it  was  v^-v^ 

to  be  used  with  a  gate  Sec. ;  so  the  replication  is  good  in  form  CU«i8  Wilt, 
without  a  traverse  ;  and  this  prescription  for  a  sjate  '*  rnny  be  **** 
good  in  law,  for  it  might  have  a  iRuful  commencement the 
pit.  hou  i'M'i  inij^ht  Imve  truvcr'^cd  ihe  gate  was  wroDgfuily  on 
the  way  kc.,  aad  ib^uti  iiughi  huvu  been  joined. 

%  S7,  Thdrd.  The  p^  saybg,  be  finding  it  necessary** 
to  erect  a  gale»did  eract  fac.|Waa  only  an  mmgial  averment, 
it  wea  necessary. 

^  38.  Fourtb.  Tbe  replication  sboaM  bare  arened  the 
gate  was  necessary  at  the  time  of  the  trespaaa  ;  and  of  tbia 
the  deft,  might  have  availed  himself  by  demurring  to  the  re- 
plication  :  but  he  did  not,  and  by  pleading  over -waived  tbe  ob- 
jection ;  and  the  pit.  avers  he  did  keep  up  the  gate  for  the 
prcservaiiua  &ic.,  at  the  time  &c.  Here  is  a  strong  implication 
the  gate  was  tlien  ueces^^aiy  hic.f  and  the  deft,  by  not  travers- 
ing Ibe  necesst^  of  tbe  ttte,  at  tbe  dme,  as  be  migbt  bave 
doae»  bad  adnftled  it.  And  judgment  fiar  tbe  pk. 

^  39.  In  pleading,  or  promg  a  way  in  tbia  Stale,  die  firat 
rule  H^to  plead  or  prove  it,  according  tadie  atatnte  laybg  out, 
before  staled,  a«  3,  the  foundatioQ  of  nine*tentba  of  onr  waya 
at  least. 

^  30.  Second  rule.  If  the  way  be  by  agreement  of  par- 
ties, and  in  writing,  a*;  it  must  be  to  be  valid,  then  in  pleading 
$cc.,  to  state  and  prove  tbe  substance  of  the  agreeraent. 

§  31.  Third  rule.  If  tlie  way  be  claimed  by  presci  ipiiou, 
or  aa  of  necesaiiy,  then  to  plead  it  aeoordmg  to  tbe  English 
forma  be,  aa  m  Story's  Pleadinga  586  to  636,  and  aa  m  aev- 
end  Isrms  in  this  chapter. 

^  33.  Fouilb  rule.  Whenever  the  land  of  an  individual  ia 
become  a  part  of  a  way  by  use,  or  by  the  standing  of  his  fence 
40  years  &.c.,  this  land,  in  pleading,  is  to  be  treated  as  any 
other  part  of  the  way. 

5>  33.  Fifth  rule.  W  iioever  in  his  plea  claims  land  over 
which  a  way  is,  must  claim  it  subject  to  tbe  easement,  as  ev- 
ery man  must  plead  according  lo  the  truth  of  his  case,  in  all 
eaaential  mattera,  and  a  way  ia  an  eaaenlial  real  Iranefaiae,  af* 
lectiog  the  land  when  posaeanon  of  it  ia  reoovered. 

§  34.  Sixth  rale.  Whoever  claims  a  right  of  way,  clairaa 
an  eaaement  or  privilege,  in  another's  land,  and  must  plead  it; 
he  cannot  prove  hb  i%bt,  in  evidence,  till  he  haa  stated  it  in 
his  pica. 

35.  Seventh  rule.    It  is  not  necessary,  in  pleading,  to 
state  the  terniini  of  a  puhlic  highway  ;  or  that  it  has  existed 
time  out  of  mmd ;  but  uniy  allege  there  is  a  public  highway; 
VOL.  lU'  35 
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Ob.  79.  often  stranc;ers  must  plead  a  right  of  wajr,  wlio  cannot  be  |ife- 
•<frt.  10,    sunied  to  kuow  how  the  way  arose. 

^^Y*^^      ^        Eighth  rule.    If  a  party,  in  his  plea,  claim  a  way 
•        iiewly  created  over  other  l&iid,  as  grounded  on  some  agi  t-e- 
meot,  he  mutt  nefer  claim  it  hjr  a  mode  of  cooiveyaBce  tlMt 
fitft,  in  its  operalMMi,  only  raiies  a  me. 

$S7.  Ninth  rule.  Whenever  a  way  ii  claimed,  b  pMini^ 
for  persons,  it  mutt  be  made  ceiUio  who  thej  are,  by  name, 
or  by  description.  Hence  a  plea,  eiaiming  a  way  for  A  and 
others,  is  bad  for  uncertainty. 

38.  Tenth  rule.  When  a  party  pleads  n  wny  of  neces- 
sity, he  must  state  the  necessity  ia  which  it  originated,  aad 
tliat  he  has  no  other  way. 

§  39.  Eleventli  rule.  The  party  is  always  bound  to  know 
bis  own  title,  and  to  state  enough  1o  support  hia  claim  in  1^ 
plea  or  declaiatioo,  as  a  title  to  the  way  claimed  m  an  aotioB 
with  the  owner  or  tenant  of  the  land,  and  possession  as  agaiatt 
a  mere  stranger  and  wrongdoer ;  but  he  is  not  bound  to  know 
the  title  of  hiis  opponent,  and  so  generally  not  to  state  it,  but 
may  charge  generally  that  he  is  bound  to  repair  by  reason  of 
his  possession  he, 

1  Lutvr.  \\9      ^  according  to  souie  auihoiaios,  he  ur.iy  declare 

Blockleyr.     generally  against  all.  As  w  here,  in  "  au  acuon  upon  the  case, 
^Xfl^ftd-'lH       disturbance  of  a  way,  the  pit.  declared  he  was,  and  still  is 
possessed  of  and  m  an  ancient  messuage,  witb  the  lyputt^ 
nances,  called  C,  by  reason  whereof  he  had,  and  ought  to 
have,  a  way  through  and  oirer  the  deft's.  land,  and  that  the 
deft,  stopped  it  up,  and  obstructed  the  ph.  in  the  use  of  it : 
and  on  special  demurrer,  shewing  for  cause  that  it  did  not  ap^- 
penr,  by  the  declaration,  how  the  ph.  was  entitled  to  the  way, 
eitlu  1  by  prescription  or  2:rant  ;   that  thr  pit.  only  stated  he 
was  possessed,  aad  by  hii  declaration  it  appeared  the  \v;iy  was 
over  the  deft*s.  land  ;  so  a  title  ought  to  be  stated,  by  l^i  ant  or 
prescription,  though  admitted,  such  possession  would  be  good 
againtt  a  stranger  ;  but  judgment  for  the  pit.,  and  the  deolas> 
•tion  adjodged  good  ;  so  the  case  of  Taylor  e.  Wliiteliead^  >• 
where  the  court  said  the  distioctkm  between  owner  and 
Mranger,  once  held,  is  now  disused. 

$  41.  Twelfth  rule.  If  one  in  bis  plea  juilify  removing  an 
obstruction  in  the  way,  he  must  sliew  lie  did  as  little  damage 
to  the  owner  or  tennnt  of  the  land,  as  rcn-nnabiy  couid  be 
dunr,  ronsislent  wiili  tlie  removal  of  ihe  real  obstruction. 

<^  42.  Thirteemli  rule.  The  pit.  in  his  deciaratiou,  or  the 
deft,  in  his  plea,  for  a  private  way,  must  state  the  iermima  a 
fuOf  and  the  Hrmmmi  6d  quern;  so  the  kind  of  way  most  be 
silted,  whether  a  cart-way,  a  hocso-way,  or  IbotHvay ;  and 
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the  termini  must  be  properly  described  and  Ipoaled  |  bm  Ihe  Ch.  79. 
metne  passages  need  not  be  stnted.  jjf/.  jo. 

"S,  43.  FourtecDth  rule,  in  an  action  on  a  note,  the  Su- 
pi  eine  Judicial  Court  will  not,  on  an  agreement  of  the  parties,  9  Mass  R. 
inquire  li  a  way  has  been  Jet^ally  laid  out  by  the  Sessions,  i-oting 
tmd  certain  taxes,  for  which  the  note  is  given,  were  legally  as- 
aeaaed  by  the  Seasioiia,  to  make  the  road,  but  will  conthiue 
thoeaae  fcr  the  deft,  to  brine  a  certiorari  Iec.,  in  order  to  in- 
atitute  the  proper  faqoiry  if  legallj  laid  out. 

$  44.  This  was  caae  agpdnat  a  town  Ibr  not  repairing  a  high-  9  m&$m,  r. 
way.    And  held,  no  action,  at  common  law,  lies  against  the  ^''J»Mow«r 
inhabitants  of  a  town  for  a  defect  in  n  highway  in  the  town  ;  * 
the  pit's,  loss  was  that  of  his  horse,  o<  t  usioned  by  a  bridge  in 
the  town,  out  of  repair,  and  the  action  was  at  common  law* 
Judgment  arrested. 

%  45.  Fifteenth  rule.    J^Tot  lost  by  noH'tuer  for  twenty 


Tlda  was  as  action  of  tbe  caae  againte  the  deft.,  Ibr  atop-  10  Hut.  b. 
fing  a  drift  and  cart-way,  in  Bath.    In  this  case  a  grantor,  m  ^^3*  ^hite  t 
a  deed  poll,  reaerred  a  right  of  way  to  himself  or  his  heirs, 
and  it  was  construed  to  be  to  him  and  his  heirs :  2d.  A  right 

of  way  was  proved  by  reservation,  nnd  held  it  is  not  lo^t  by 
twenty  years  non-user.  The  words  of  reservation,  in  this 
case,  were  written  after  the  coiichision  of  the  deed,  but  above 
tiie  signature.  The  evidence  was,  the  way  had  not  been  us- 
ed after  1784,  and  there  was  no  actual  evidence  it  was  ever 
ised  after  1TT3^  and  tbe  action  waa  tried  September  1811,  in 
llie  Sapreme  Jndicial  Oooit.  The  pit.  waa  tenant  Ibr  ; 
her  husband  sold  the  land  in  1773,  to  one  Swanton,  over  which 
abe  claimed  the  way,  and  it  lay  between  her  house  and  the 
public  road.  Swanton,  in  1782,  conveyed  the  land  to  Simeon 
Turner,  and  mentioned  thf  way ;  but  from  him  to  the  }>1t. 
there  were  three  conveyances  of  this  piece  of  land,  but  none 
of  them  mentioned  the  way.  Sinu  nn  Turner  owned  the  land 
from  1782  to  1794,  and  in  that  period  one  of  the  heirs  of  tho 
pit's,  husband  claimed  the  way,  and  Turner  promised  to  allow 
it  if  reaerved.  Hence,  on  the  whole,  there  waa  not  evidence 
tbe  way  had  not  been  ehtimed  Ibrtwenty-one  years,  though  there 
was,  it  had  not  been  und  for  twenty-aix  years  ;  but  held,  a 
right  may  be  gained  by  a  use  of  twen^  76tt»t  thongb  not  loat 
by  a  non-user  for  that  period. 

§  46.  Case  for  opening  and  lenvin^r  open  r\  «rntf!  arross  a  10M«m.  R. 
privntp  way,  by  which  the  pit's,  land  was  exposed  Uc. ;  deft. 
claimed  a  right  to  have  the  way  open.  The  owners  of  several 
tracts  of  land  throus^h  which  it  passed,  having  a  gate  across  it, 
agreed  by  indenture  to  widen  tlie  way,  and  to  tlie  indenture 
added  a  memorandum,  to  wit :  **  The  gate  abovementiaiied, 
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Ch.  79.  is  to  be  kept  up,  except  by  the  consent  of  the  parties."  Hekf^ 
Art.  1 1 .  the  gute  was  to  be  kept  up  till,  by  agreemeut,  it  should  be  tak-* 
ea  dom,  and  then  to  remain  down  fyrwm.  Tbis  wia  Ibe 
defi'a*  constnictioa  also  of  tins  equivoeal  memoranduint  and 
he  was  aUownd  by  evidence  dehon  the  deed,  to  prate  many 
fiKBts  existing  about  the  time  it  was  made,  jn  order  In  eijplain 
the  meaning  of  the  pardes  to  it. 
13  Ma-';  n  V  f-'^y^d  vndfr  a  wrfij.  ffow  rprovfred  ^C,  and  phad'tngi 
266,  Aldea  ».  k-c.  Entry  sur  disseizin,  on  demandant's  seizin  wiihm  thir- 
ty  years,  and  dissiezin  by  the  tenant.  Land  deinaifded  was 
formerly  used  as  a  way,  (lately  discontinued.)  Deniandaui 
had  title,  if  the  land  reverted  to  him  on  this  discoQtiuuance. 
In  1739,  Joiepb  Wanraa  conveyed  lo  John  Alden,  aneestar 
of  the  pit.,  a  certam  ibrty  acres  of  land  in  MiddtebrHPoogjv 
reserving  a  way  forever  to  be  kept  open,  that  had  beea  laid 
out  by  the  town,  through  this  land.  In  1781,  John  Alden  de- 
vised to  Joseph  Alden,  father  of  the  demandant.  He  became 
entitled  on  his  {Cither's  death,  as  his  heir.  He  hnA  ronveyed 
all  his  inlcif^st  in  the  land  to  divers  persons,  boitMilInu:  >  nchon 
the  way,  then  fenced,  the  land  under  it  being  n<-n\'  iKd  for; 
tenant  owned  a  lot,  pan  oi  said  lorty  acres,  but  ijounded  oq 
said  way.  Plea,  nul  ditsiezin.  Demandant  recovered ;  for 
when  Joseph  Warren  sold  the  land  in  1739,  be  reserved  nodi- 
ing  but  the  right  of  passage  in  the  way,  not  the  soil ;  the  land 
came  lo  the  demandant  subject  to  ihis  easement,  and  it  seems 
there  was  no  adverse  possession  to  prevent  the  owner's  deed 
or  will  passing  the  soil  under  the  way,  nor  was  it  affected  by 
the  nets  of  limitations  :  2d.  1  lad  the  tenant  pleaded  a  spe- 
cial non'tenurcy  in  abatement,  claiming  only  a  right  of  passage 
over  the  land,  lie  probably  wmdd  have  prevailed  ;  ph.  must 
bold  the  land  subject  to  the  easement :  3d.  'i  lie  mere  dis- 
continuance of  tbs  way  by  the  court,  will  not  operate  to  ex- 
tinguish the  rights  of  the  grantees  of  the  demandant,  to  dahn 
and  use  the  bind,  demanded  as  a  way :  4th.  They  cut  nam- 
tarn  this  right  by  an  action,  if  interrupted  in  the  use  of  it. 
Where  dower  is  assigned,  and  a  way  to  it  over  the  husband's 
land,  this  way  ceases  when  the  dower  terminates.  16  Mass.  R. 
130.  After  ilie  owners  of  land  liave  apjirnprlated  it  to  ahigh- 
way,  near  a  century,  they  cannot  recover  it,  tiiou^  no  loog^ 
needed  as  a  way.  4  Day's  Ca.  328. 
13Mms.il      ^       ^       ^''^y      legally  located  on  the  dividing  line 


ment  to  be  in  Stockbridge,  and  held  well  enough*  ^are. 

Art.  11.  Bridges^  ^  1.  These  are  a  part  of  the  higiH 
vaysi  small  bridges  are  a  part  of  the  ready  as  over  goU^ 
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tnd  ^mall  streams,  and  are  made  and  repaired  as  the  roads    Ch.  79. 
are,  by  the  same  rorporfition«!  and  persons  as  the  roads  or    Jlrt.  1 1 . 
ways  are ;  but  large  biidges,  as  over  rivers,  larj2:e  streams,  v-^^f^v-^ 
and  arms  of  the  sea,  were,  at  comuioii  law,  and  have  been  *  ^'"^'I'f^fi 
always  on  a  difierent  fooUng ;  generally  a  county  charge. 
Hence  it  irae  lield  tbe  coimty  was  chargeable  to  rqitir  a 
brk^,  ttokee  it  candnrge  a  pailicalar  peraoo  or  eorpofatiom 
7  East  588  ;  Cro.  Car.  365 ;  13  Co.  33. 

^  2.  The  question  was,  if  the  County  of  Wflia,  at  largOt  or  6  Mod. 
the  inhabitants  of  the  town  of  L.,  within  the  county,  were  '^^^I'f^ 
kound  to  repair  the  bridge  of  L.  in  that  county  ;  and  the  court  habitants  of 
decided  :  1st.  As  to  the  ground  of  anew  trial:  2.  Tliat  the  CouotyoC 
iiihahi!  iiiis  of  the  whole  county  r^iiMot.  nj  tiicir  own  authority, 
change  ilie  bridge  or  liighvvay  Iruiu  one  place  to  another,  as 
this  can  only  be  by  act  of  pudiament.    3  Salk.  350  ^  ho^t. 


%  3.  TUrd.  That  the  coontj  of  conmoD  right  are  bound  ^/^^  JT"^ 
to  repur  public  bridges  ;  but  a  particular  person,  town,  be.,  cCh.  ^' 
oiagr,  for  special  caoie,  be  bound  to  repair  themy  as  by  teoore, 

prescription,  he." 

§  4.  Fourth.  "  If  a  private  person  build  a  private  bridge,  Su:a.91l,874. 
whic  li  aftt  I  becomes  of  public  convenience,  the  whole  county  ^^^^^[' 
is  bound  to  repair  it."    See  2  Inst.  701  ;  2  East  242.  Secus, 
if  it  remains  without  being  ot  public  utility,  though  used  by 
the  public.    2  East  342,  356,  Rex  v.  Yorkshire ;  7  East 
588,  and  5  Burr  2594. 

'  ^  Tins  matter  concerning  the  whale  county,  suggestion  Cro.car.26«, 
najrbe  of  any  other  county  being  nest  adjacent;  and  the  l^^'^ 
9$mie  shall  eome  frain  thence  ibr  the  neoeanty  of  an  indifier- 

•nt  trial." 

^  6.  "  One  of  the  county  is  a  good  witness  in  the  rase,  i  Salk. 
though  not  a  zpod  juror:" — was  on  an  informntion  against  ihe  ~^t>.  &.E. 
inhabitants  of  the  county  for  not  repairing  a  common  bridge  ;  3^8^.77. 
no  action  lies ;  witness  by  1  Anne,  ch.  18  s.  13. 

^7.  If  a  bridge  be  in  two  counties,  each  shall  repair  that 
part  which  ia  in  it.  The  indictment  must  state  what  kmd  of 
htUI|;e,  aa  loot,  horse,  or  cart  bridge. 

^  8.  Those  who  are  bound  to  repair  a  bridge  are  heM  to  sd.^E.  im, 
make  it  wider  if  the  exigencies  of  the  public  require  it*  Form  i^ex  v.  iniMb- 
of  a  writ,  of  one  bound  to  repair  a  bridge,  against  another  go  cSjJJrtmtf 
bouodf  Ibr  not  reparing  it*   Register,  153.  See  3  Bos.  &  P. 
355. 

^9.  If  a  bridi^e  be  of  public  utility,  as  in  a  highway,  and  a  2W.  BJ.686. 
private  person  build  it,  the  county  is  bound  to  repair  it.    See  ^  ^ 
Harrison  v.  Parker,  Ch.  172,  a.  3.    Materials  of  it  remain 
his. be.  6Eeail54. 
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Ch.  TO.       ^10.  One  may  be  held  to  repair  a  bridge  by  prescript ioR^ 
Art,  1 1 .  and  then  it  must  be  by  the  Uarimantj  and  all  those,  whose  es- 
K^^v^kJ  tate  he  haa,  did  uae  tod  vera  bound  to  lepiir.  Held  oo  wt 
m'qiL^'  lodicuiieiil  agaioit  him.  And  if  aefwal  aie  liable  t» tiepair, 
BaefcMn^'  jMocefli  may  be  agaiost  oae,  and  be  bave  eoaftribotioa. 
Haw.  p.  c.      ^11.  AoDQiajKeB  in  bridgea  are  a  tuaaaatf  which  reodet 
s«Lk.        jooQe^enient  aod  dai^pma  lo  paaiy  bjF  Miaal  obaiwm 
4  Bl*.  Con.    tion  or  want  of  repair. 

JJJ*  ^12.  The  toll  of  Putney  Bridge  &c.  is  regularly  rated* 

a  D.  &.  E.  GOO  ;  1  D.  &t  E.  338.    Sec  Corporation*;. 

The  eeneral  principle,  holding  counties  liable  to  build  and 
repair  budget,  was  adopted  early  iu  Massachusetts  ^  hence 
her  colony  legidaliiMy  about  1647,  pasaad  aa  aet,  boMiDg  tba 
u^^p^^  eoantieato  make  and  repair  bridges  io  the  hjg^iwaya ;  aed 
aOk  M.'  gate  aa  tlie  reaaoa^  that  to  malte  and  repair  them  by  the 
towns  would  be  unequal,  and  each  COimty  court  was  impow* 
ered  to  inquire  into,  and  order  the  same.  And  if  any  one  loat 
his  life  through  iiisiifnclency  of  a  bridge,  those  bound  to  repair 
it,  whether  county,  tovrn,  or  individual,  forfcilcd  tn  his  or  her 
Dear  kindred  £100  ;  and  double  damages  in  case  ol  any  other 
loss.  And  if  any  town  or  person  wns  bound  to  repair  &r., 
a  magistrate  was  iuipowered,  by  w arrant,  to  impress  vvorkiueii 
to  miike  the  repairs  for  a  raaanoiable  eompensatkm :  aod  where 
a  county  was  boimd  to  baild  or  repair  a  bridge^  the  eoiiocy 
was  aasMaed  fay  die  saaae  rule  that  was  adopted  in  lisnmsng  e 
cobny  tax* 

No  siatQte  an  this  aalject  of  pubfic  bridges  Is  ibund  in  the 
Province  or  Commonweahh's  laws,  any  funlier  than  the  stat- 
utes, rorapelUng  towns  to  make  and  repair  highways,  include 
bridiri-^.  No  information  or  indictment  against  a  countv  for 
not  building  or  repairing  a  bi niie  is  recollected  ;  but  gent  i  al- 
ly, when  a  measure  of  this  kind  bus  been  necessary,  especialliy 
if  the  bridge  has  lain  wholly  in  one  town,  the  town  has  peti- 
tioned the  eooniy  ooort,  having  the  juriadiedoBorer  higbtrayib 
to  aid  the  town  more  or  leas,  eeoordnig  to  eireomatanoes  in 
building  or  repairing  such  bridges.  On  this  ground,  Ipewich 
stone  bridge,  over  Ipswich  rifer,  was  built,  half  by  the  codSI^ 
of  Essex  and  half  by  the  town  ;  and  such  county  courts  hare, 
usually,  understood  they  have  had  jK>wer  to  liy  n  county  tax 
for  such  aid  ;  but  it  has  often  been  wiihholdcn  when  ?o  peti- 
tioned for.  Where  trials  to  be  had,  see  %  Bau  859  6ira. 
177. 

Mass  act,  §18.  This  act  enables  proprietors  of  private  ways  and 
rH7  ^  bridges,  to  repair  diem  in  proportion,  when  four  or  moteel 
Maine  act  ^^"^  ju^^g^  propef  to  apply  to  a  justice  of  thSe  peace  to  caU  a 
Ch.  iia^  *  meeting  by  his  warrant  and  notice ;  and  the  proprieton  wfasu 
met  may  decide  by  major  vote»  aod  appoint  a  surveyor  and 
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cl^rk,  «nd  assess  each  proprietor  his  just  proportion  of  kbour  Cwm  7fll 
aDd  materials  &c.    Mass.  additional  art  of  March  11,  1802.  Artm  11. 
^  14.  Unity  of  title         A  was  seized  in  fee  of  twoad*  V^^VN^ 

joininc;  closes,  B  and  C  ;  over  B  to  C  had  been  a  way,  im- 
meraorially  used  ;  A  devised  C  to  J.  S.  ;  held,  he  had  no  way  r  TktrMptpa 
to  C,  under  the  word,  "  appurlenances"  over  B,  as  no  new 
right  of  way  was  created  by  the  devise,  and  the  old  one  was 
extinguished  by  unity  of  seizin  in  the  devisor.  Though  extin- 
guished may  be  remed  ^  tbrity  yean'  usage.  BoL  N.  P.  74. 

^  16.  A  tenant  at  wiD  of  a  bouse,  adjoining  to  a  common  s  Ld.  Rm* 
bridge,  by  Teason  of  his  possession,  is  compellable  to  repair  ^  ^^'^ 
the  booae  so  ta  to  prevent  injury  to  the  pul^lic,  though  not 
bound  to  repair  as  to  his  landlord.    An  indictment  ibr  not  re» 
pairintr  a  bridge  must  state  of  what  kind  it  is. 

§  I G.  A  bridge  may  be  a  public  bridge,  which  is  used  by 
the  public  at  all.  Such  as  are  dangerous  to  pass  through  the 
river.  2  Maulc  h  Sel.  R.  2G2,  265.  And  if  a  private  person 
build  a  bridge  that  makes  travelling  more  convenient,  and  the 
public  use  it  forty  years,  county  must  repair  it.  513. 

JVblet^Forma  of  declarations,  pleas,  tns*  reierred  to.-** 
Against  a  deft,  in  pulling  down  a  bridee  over  which  the  ph. 
had  a  right  to  pass,  per  quod,  lie.  8  Wentw.  610.  For  ob- 
structing the  pit's,  right  of  way  by  erecting  a  gate,  511,  2 
counts.  Against  one  for  not  repairing  a  way,  516,  518.  For 
erecting  a  gate  across  a  way  leading  to  the  pit's,  house  from 
the  highway,  519,  523,  5  counts.  For  disturbance  of  ways, 
several  forms  referred  to,  8  Wentw.  Index  55,  57  j  and 
American  Precedents,  198.  For  obstructing  a  door-way  from 
the  plt*a  hoose  whilst  m  his  tenant's  possessicn  by  an  erection, 


676.   Obstructing  wmdows,  id.  2  counts.   A  water- 

course,  3  counts,  id. 

Pleas  &c. ;  rights  of  way,  9  Wentw.  333.    Right  of  way 
prescribed  for,  236.  Rephcation,  de  injuria,  and  traverse  of  the 
rights  and  new  assignment,  238.    Plea,  towing-path  &c.,  244. 
Way  of  necessity,  245.    New  assignment  Ilc.^  248,  250. 
Plea,  private  way  by  grant,  9  Wentw.  139.    Right  of  way  by 
prescription,  255.    Way  to  a  well,  263.    Private  way  of  nn- 
cessity,  9  Wentw.  161,  165,  168.    Right  to  the  way  used, 
because  thenlt*  had  ploughed  up  the  old  way,  369.   Right  of 
-way,  1  H.  ra.  361.   Rij^  of  way,  and  removed  a  gate  &c^ 
4  D.  6s  E.  364,  365.   Plea,  a  towing  path,  3  D.  &  E.  363. 
How  to  plead  a  public  way,  265.    Pleadings  as  to,  1  Ld. 
JRaym.  76  ;  Lill.  Ent.  425  he. ;  1  D.  &;  E.  560,  571.  Way 
hy  proscription,  2  Lutw.  1426,  id26  ;  9  Wentw.  Index,  67  to 
C£>,  of  references. 

Indictments  for  not  repaiririL'  roads,  Cro.  C.  C.  520  to  559; 
4  Wentw.  167  to  198  j  6  VVeulw.  406,  407,  110 ;  pleas  411, 
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Cb.  80.  H2  ;  indictment,  413.  Indictments  for  obstructmg  roftd,  CiO. 
Art.  l:   C.  C.  620to  559 ;  4  Wentw.  157,  198;  6  Weotw.  401, 407 ; 

presentment  of  a  bridge,  427.  For  not  repairing  roads.  2 
Ld.  Raym.  1184  ;  1  Burr.  461 ;  4  Burn  2090^  Has.  EaL 
363;  Uaosird,  391. 


CHAPTER  LXXX. 


SELECT  RULES  AMD  CASES  IM  EVIDENCE. 


Aht.  1.  Rule  1.  A'ature  of  evidence.  §  1.  "All  evi* 
l^;*'^  ^^'  dence  is  according  to  the  matter  to  which  it  is  applied, -and 
wuuBins,cU-  the  person  agamjt  wboiD  it  tt  used.  As  agiintt  the  ptnoo 
!^i^PhiL  of  the  parish,  for  nim-resideiice,  his  own  letten,  his  recelvbg 
188.^  tithes,  and  cutting  timber  on  the  glebe,  are  dedsive  evidenee 
Johns.  R.263.  against  him,  though  they  might  not  be  against  a  third  peraon. 

MAtlsJeCb  ^^^^  ^^'^  ^^"^^  hardly  a  piece  of  evidence  is  used, 
1^  *  but  where  it  is  proper  to  ask  to  what  purpose  or  to  what  point 

it  is  produced ;  how  it  [m  ovos  the  contract  or  tlir  tort  kjc. 
Hence  every  coniract  mu^t,  in  pkadiiiir,  be  staled  wiiii  exact- 
ness, utui  the  evidence  mu^i  piove  ii  as  it  is  stated.  1  Fiiil. 
Evtd.  by  Dunlap,  edit.  1820,  pp.  168,  170.  And  evidenoe 
consists  of  positive  or  presumptive  proof;  posidre  wliene 
witoets  speaks  directly  to  a  6ct  ofliis  own  knowledge. 
^)/'       ^  ^*  ^"^^  ^'  <«tifenes,i«te  ft  flieofir If  U.  h 

^iib  Hvid.  is  the  best  the  nature  of  the  case  admits  of,  and  tide  is  to  be 
IwLoffl^^,  produced  ;  for  if  better  evidence  might  have  been  produced 
lyj'aaMk— I  *  ^  V^^^y'i  '^'s  prodMrinrr  it  excites  a  just  ^u-^picion  ii  is 
Eip.  146^  against  him,  as  it*  lie  prodiu  c  tite  copy  of  a  deed  where  lie 
4Cr«nd?*6r  *^"S^t  to  have  the  originaL   Hut  where  the  best  cannot  be  had, 

 HJohM.        *"^lc  tlieu  is,  the  best  evidence  that  can  be  had  i>hall  be 

B.  401— 3    admitted  ;  the  best  evidence  that  can  be  had  is  good ;  positifs 
Jj^*"*^    proof  is  always  required,  when,  from  the  nature  of  llie  ease,  it 
appears  it  might  possibly  have  been  had*   3  Bl.  Com.  371 ; 
1  Phil.  Evid.  176;  Peake's  Law  of  Evidence  7;  1  Ufaas. 
R.  524  ;  2  Dallas  180. 
1  Morjn»n's  3.  Rule  B.    The  least  direct  inierest  in  the  cavse  exchidn 

juSa'Abr"       tnfnrss.    Hence  members  of  corporations,  not  so  in  tnist, 
jlQf.       '    cannot  be  witnesse-'  for  tiicni,  however  small  their  interest, 
except  a  few  cases  oi  necessity,  as  hereafter  will  be  stated, 
and  sotue  few  regulated  by  statutes.    Bui.  N.  P.  284  ;  16 
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Johns.  R.  89  ;  £»  D.  k  E.  Burton  v,  Hinde  y  1  Pliil.  Kvid.    Ch  80. 
64.   This  interest  minutely  extmiiMd  In  odier  ptrts  of  this  J8rt»  13. 
work,  especially  in  cb»  90,  in  which  the  interests  of  the  diflferenC  V^V>i^ 
penoos  are  considered. 

^4,  A  wUmm  im  ku  own  coum*   It  ii  a  general  rule,  that  Peake's  L.of 
no  man  can  be  a  witness  in  hh  own  cause,  but  is  the  best 
against  hi:nse!f ;  '*  for  if  tlie  evidence  he  is  to  give  is  against  122— Dougl'. 
his  intcicst,  lie  is  the  best  possible  witness  thnt  ran  be  called  ;  693.— 3Cnin. 
but  he  may  olyect  to  being  examined  to  give  evidence  against  J^^oTo^.?"' 
his  interest.  Hence  an  uncertificated  bankrupt  may  be  a  wit-  johnft7u.  159. 
ness  10  decrease,  but  not  to  increase  the  fund.  Cowp.  70,  — '  Ves.4S. 
Butler  V.  Cooke.   So  in  ejectment,  a  tenant  is  a  witness  to 
prove  a  feet  against,  but  not  for  bis  interest ;  and  no  man  can 
make  evidence  for  himself.    Glyn  v.  Bnnk  of  Englnnd. 

^  5.  j1  man  cannot  deprive  a  party  of  his  testimony.    As  if  2  Bac.  Abr. 
a  man  have  a  promise  of  a  reward  to  give  evidence,  or  has 
laid  a  wager,  it  i:i  iio  exception,  ior  the  party  ib  eutitieu  to  his  t'ox.  3D.& 

testimoiijr,  and  the  witness  shall  not  deprive  him  of  it  by  any  £  S7. 
such  practice.   M'Nally  87,  88,  be.,  05 ;  1  Phil  Evid.  104, 
105.  And  generally  a  witness  to  a  fact  cannot,  by  his  own  act, 
cease  to  be  a  witness  to  it*   3  Johns.  Ca.  937 ;  clearly  not  b/ 
any  fraud. 

^  6.  Manner  of  examining  a  witness.    He  is  to  be  examined  *2  Mod.  376. 
but  in  one  way,  to  find  if  he  is  interested  &ic. ;  he  is  not  to  be  -^''t^r 
examined  on  the  voire  dire,  after  an  attempt  made  by  witnesses  152.— 10 
to  prove  him  interested ;  the  party  has  his  sleclte  of  one  or  ^^-^ 
the  other;  but  cannot  have  b<wi  inodes  of  proving  him  inter* 
ested.   If  he  be  examined  on  the  voiris  tfwe,    if  he  expects  I86.— 6  Mod. 
to  gain  or  lose  by  the  event  of  the  cause,"  other  witnesses  EviiSS*^ 
cannot  be  inquired  of  as  to  his  interest.    And  in  examining,  it  221, 232  — 
is  a  rule,  a  party  shall  never  discredit  his  own  witness,  not  * 
even  by  general  evidence.    There  is  no  difference  whether  D^fciui 
such  examination  be  under  the  general  oath  administered  in  214.— M'tfai* 
the  cause  or  on  the  voire  dWt ;  nor  whether  m  court  or  before  J^'"  j^'^^oi 
a  magistrate  taldng  a  deposition  out  of  court.   Butler  e.  fiut-  a  Bal.  in.  p/ 
ler ;  10  Mod.  198  ;  2  Haywood  145.   The  witness  is  exam- 
ined  on  the  voire  dire^  in  order  to  impeach  his  competency,  J^^i^iliof. 
so  as  to  prevent  his  being  sworn  in  chief:  is  practised  in  criminal  cott 
as  well  as  ciml  cases.   Regularly  this  examination,  on  the  voire 
dire,  ought  to  be  before  the  witness  is  sworn  in  chief;  but  this 
strictness  is  usually  confined  to  civil  causes*    Formerly  this 
kind  of  ezaBsinatkm  was  questkmed  in  criminal  cases.  See 
Ch. 98,  a.  33, 24, 35;  mode  of  exammaiioii  and  cfoss-esamin- 
ing« 

§  7.  .4  ^mfnfiss  must  swear  to  the  fact.    He  is  not  merely  to  ^^j^'^^ 
tjraw  conclusions.    It  is  the  jury's  province  to  draw  the  proper  _i  stra.  66 
conclusions  irom  the  particular  facts  stated  by  the  witnesses;  Bnsv.Mu-' 

vol.  m.  30 
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Cr.  so.  therefore  it  is  not  proper  for  the  witness  to  sweai  tiie  deiu  is 
Art.  12.  guilty. 


1  iMtat  14,  Ae'fltfkt  ndei  of  «fidme  do  not  afiplj  to  thoBe,  Mpocnll^  M 
18  -See  atw  to  trtosaetioas  «bio«l,  or  ki  ^Bstint  iilaoes.  Ricte  li  u.  v. 

Ch.97, .  33.  Brodfield. 

SMass  R  106^  ^  9.  Witnesses  equally  Imbk  bath  jpariUt*  When  the 
BMui  »?Lo-  'fitness  is  liable  in  all  events  to  account  to  one  party  or  the 
kpf  — ii  other,  ns  to  the  matter  in  dispute,  and  his  testimony  i-^  to  de- 
Johns.  R       cide  iQ  whif  h  it  helon'ffs,  fie  is  competent,  and  indifferent  in 

186. —  I  Phil.  .         ,  r    1  c  L  K 

£vld.  106.    regard  to  tl»e  event  ot  the  cause,  bee  cases,  cn.  90,  a.  5  ;  sev- 
eral cases  of  factors  &lc.,  54,56;  7  D.  &E.  481,  oh.  90,  a.  9, 
s.  11 ;  1  Starkic  27  ;  U  Caines'  R.  77  ;  16  Johns.  R.  89. 
4  10.  Pemmt  convkUd.     It  Is  now  setiM  flMt  BOtUng 
TiM  above    slicMt  of  m  coDvietion  on.m  indietDient  for  trmemfMf  tnd  i 
r.^r,  Cn  h-  juclgnieot  00      cmifiction,  or  t  diroet  bteratt  mtbe  emi  of 
—1  Phil.  Ev     caose  IS  sufficient  objjMtion  to  the  competencj  of  a  witness." 
9S4»  soft.      The  court  no  doubt  meant  also  to  except  t  want  of  under- 
standing, of  belief  in  a  Deity's  existence,  and  the  connexion 
between  httsband  and  wife.   See  ch.  90,  a.  1,  a.  7,  a.  lO, 
and  ch.  lib. 

Bull.  N.  P.  $.11'  fact  admitted  in  pleading  must  stand.  Where  a 
MJ^Tglorr.  party  in  pleading  has  udmated  a  fact,  he  cannot  afler\\ards  be 
allowed  to  retract  or  to  prove  the  contrary.  As  where  the 
ph.  m  the  ovigina]  aetioo,  by  taking  judgment  of  aasefis  qtumia 
ocetfiefMf,  liad  tdmitied  die  deft.  Iiad  fuUjr  admmiitercd  to 
^  ioch  a  time ;  m  dttatiairit,  afterwards,  the  conrt'woold  not  aUow 
Ae  pit  to  prove  the  contrary.  Anotiier  rule  m  pleading, 
every  exception  moat  be  taken,  and  everf  matter  staled  at  tin 
proper  time. 

GMasf).  R.  ^  12.  JVhere  a  party  produces  n  witness  interesfrd  against 
^^^JVeUter  ^^'^^  thjg  case  the  other  party  may  crossH?xaniine  him  as 
to  all  matters  pertinent  to  the  issue,  thongh  this  other  party 
could  not  have  introduced  him.  This  was  an  action  by  the 
endorsee  of  a  note  against  the  inalcer,  made  to  one  Drum- 
mond  jr.,  who  endorsed  it  in  blank  to  the  pit*  Hie  cpiesliee 
wasy  it  the  deft,  setded  the  note  before  it  was  endoned ;  dn 
deft,  called  Drummond  as  a  witness  to  prote  dm  deft,  did  so 
settle  it,  and  he  so  testified.  On  being  cross-exaanned  bf 
the  ph.,  he  testified  the  note  was  not  laid  before  the  referees, 
nor  considered  by  them,  nnd  that  he  had  never  paid  it,  so  not 
settled  ;  verciict  for  the  pit.  Deft,  objected  that  it  was  not 
competent  for  the  pit.  to  cross-examine  Drummond,  "  as  he 
was  interested  in  the  question."  The  court  said,  true  he  was, 
but  against  the  deft.,  and  if  the  ph.  had  introduced  him,  the 
deft,  woidd  have  had  a  right  to  exclude  him.  He  could  not 
eljeet»  as  bo  iiixodneed  D.  to  teadfy  agamst  Us  inmit; 


i 


Digitized  by  Google 


GENERAL  MAJOMS.  283 

heacei  tbe  [ik.  could  oot  olject  to  his  being  sworn  in  chief;  Ch.  8Q. 
ai  D.  did  not  object,  and  the  deft,  waived  aU  objectioiis  lo  his  Art,  1. 
credit  by  producing  him,  the  pKu  mig^t  well  cross-examine  ^^^n^-^^ 
him,  aa  to  all  matters  pertinent  to  the  iiaoe  on  trial.  See  Jack-  ^ 
son  V.  Son ;  where  it  is  said,  a  deft,  cross-examining  the  pit's.     '  - 
witness,  the  deft,  makes  him  his  own,  and  cannot  through  him 
introduce  any  proof  which  would  not  have  been  proper  if  the 
deft,  has  origiaally  produced  him.    The  general  rule  is,  a 
witness  is  competent  to  prove  a  fact  against  his  interest,  but  ' 
not  Ibr  it ;  hence,  in  ejectment  the  tenant  in  posseasion  is  not  j^uj^^^^ 
a  wimett  for  the  deft*,  fiv  hy  testifying  ibr  him  the  witness  so  Turner.— 
in  possession  protects  bis  own  possession,  and  avoids  a  Tuture  ^  -^"^'"'^  ^ 
action  for  the  m^fne  profits.  Cowp.  621,  623,  Doe  f>.  Wil- j^^j^j^^'^ 
hams*    But  he  is  a  good  witness  when  cnlled  by  the  pit.  in  Vcrdeober^. 
ejectment,  as  tlica  he  is  called  to  defeat  iiis  possession,  and  to  ^^^^ 
expose  himself  to  an  action  in  future  for  tlie  mesne  profits,  so    '  ^ 
to  testi^  againtt  tus  interest;  see  also  Munoy  v.  Wilson,  1  Bio. 
^31  i  Welise.  Tod^er,  3  Bin.  366 ;  Braxton's  adm«  e.  HOyard, 
%  Mim.  49.   Phillips  says,  the  meaning  of  tlie  ride  which  d^ 
dares,  that  an  interested  person  shall  not  be  a  witness  ipi 
courts  of  justice  must  be,  that  he  cannot  be  heard  at  all  times 
as  a  witness  on  the  side  to  which  his  interest  inclines  him. 
There  is  a  furtin.  i  rule,  that  is,  when  a  witness  is  sworn  in 
chief,  he  is  sworn  to  testify  the  whole  truth.    On  the  whole 
Webster  &  Lee  must  be  correct,  and  Jackson  v.  Son  needs 
explanation. 

^  13.  Siu^^icUm  of  interett  is  a  vfiiness  is  of  no  weight,  ^^^^j* 
Interest  must  be  proved  beyond  a  reasonable  doubt  by  proof,  waiie  e.^  ' 
or  on  the  voire  dire.    As  where  B.  Needham  gave  his  note  NbwUmmb. 
to  one  Richardson  or  order,  he  endorsed  it  in  blank,  and  it 
passed  through  tlie  hands  of  John  Waite  to  Samuel  Waite, 
the  plu  ^  held,  John  Waite  was  a  competent  witness ;  as  he 
had  not  endorsed  the  note,  and  though  there  was  room  to  sus- 
pect he  was  mterested,  that  was  liot  sufficient  to  eichide  his' 
tesdmony.  To  exchide  it,  it  was  necessary  to  prove  he  was 
interested. 

1 4 .  Same  rtihs  of  evidence  in  Imv  and  equity  ^-c.  Generally  ^oweU  oa 
tbe  exceptions  arc  hut  few.    The  main  difference  is  in  exam-  439  „ 
ining  the  j)arties  on  oath  in  ctjuity  more  frerjucntly  than  in  law.  Peake'»  L.  of 
So  in  piohaie  cases.    The  court  said,  we  have  no  more  en-     ^[^^  307 
larged  jurisdiction  for  applying  principles  of  .equity,  when  EveteOi,  «v! 
exerdsbg  appellate  jurisdiction  as  a  Probate  Cowt,  than  we  «•  Ckaachai 
should  have  as  a  court  of  law.  The  rules  of  evidence,  as  well 

as  of  property,  bind  us  equally  m  either  capacity,  except  whevo 

by  statute  a  difference  is  made. 

15,  Evidence  depends  muck  on  arbitrary  regulations.  Its 
loroaji,  says  Feaiie  (L.  of  £•  %)  "  depend  not  so  much  on 
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Cfl.80.  fixed  prindples  as  on  tibhrary  regahtof."  *^BfgB*fli(fcr 
Jhi,  1.    €tit  courts  in  the  same  country  bave  their  seYOtal  ndes,'*  and. 
K^s/^^  Uie  same  court  often  at  difierent  time. 

CKIb.  Ii.  of  K.    $  16.  The  affirmaikte  it  to  Ic  proved.  Exceptions.   It  is  a 

Prake's  £.  2.  S^*^^  affirms  a  fact  denied  by  the 

 Bull  jv.  P.  Other,  must  prove  it ;      a  negative  is  not  provenble  ;  and  the 

906^iMorg.  party  denying  is  not  calied  on  lo  prove  any  thin;;,  till  the  parly 
^ffirmhig  has  proved  soinelliing  ;  but  when  the  affirmative  is 
180^  proved,  the  other  side  may  contest  it  with  opposite  proofs. 

'^i^  •jiJ*  1  his  is  not  properly  the  proof  of  a  uegaiive,  but  the  proof  of 
^  20,  a.  10^  proDositioD  totally  incoWMiBBt  indt  what  is  affirmed,  as 

if  tbe  den*  be  chatgpd  with  a  trespasst  lie  need  aadte  oi4f  a 
general  denial  of  the  fact  ^  and  if  the  fact  be  proved,  then  he 
maj  prove  a  pwposhion  inconsistent  wiih  die  charge,  v  diil 
he  was  at  another  place  at  the  time  lee. 
3  East  192,       To  this  rule  there  are  some  exceptions,  as  where  the  law 
E^*In*Com  —  presumes  the  affirmative  true,  presumes  the  affirmative  of  any 
SeeCh.M,a.  lact,  the  negalive  of  the  fact  must  be  j^roved  by  the  party 
4,8.1.—       averring  it  in  pleading,  as  tlint  each  one  duly  executes  his 
]^2  \v[  W.^    oflice  till  the  conn  uy  js  proved,  and  that  an  officer  as  his  duty 
661.  was,  delivered  up  certain  court  rolls  ;  in  this  case  the  court  put 

the  party  denying  the  delivery  to  prove  die  officer  did  nd 
deliver  them.  BoU.'N.  P.  398 ;  3  Maiile  la  M.  5ftB ;  Ch. 
OS,  a.  9,  s.  7|  SGaOison  485. 
peake'B  E.  3,    ^  IT*  The  cvidcace  nmst  be  appfied  to  the  particular  fact 
1  Mor.  E.  41.  in  dispute,  or  be  in  some  manner  connected  with  it*   Bat  it  b 
sis^i^  ^   sufficient  to  prove  the  substance  of  the  issue,  as  in  waste  for 
Ch.'l65.  Ch.  twenty  trees,  evidence  often  is  enough  to  prove  the  issue,  for 
SSSTiei'^*^  it  is  in  effect  waste  or  no  waste.   1  Phil.  Evid.  131  to  156, 
and  see  what  evidence  prove,  the  issue  ;  Ch.  91  to  176,  cases. 
1  E»p.  142,  18.  The  evidence  must  agree  with  tlie  party's  title,  as  it 

e^ohns.  B.    *^  ^^'^      ^""^ '  *^     assumpsit  or  an  action  on  contract  be 
^263?  ^       against  several  Jefts«t  and  ney  plead  property,  a  joint  con- 
tract must  be  proved. 
reake'sE.  4.    ^  19.  A  partj's  character  camot  'cone  in  qa^tioD  in  a 
m^mi  unless  put  in  issue  by  the  verj  pfoeeedmg  hself  ^  for 

*  ^ry  cause  is  to  be  decided  on  its  own  circumstances.  Tk$ 

court  is  to  try  the  cause  and  not  charfirter,  nnles?  In  issue  by 
the  pleadings,  for  if  not  so  in  issue  .the  party  caooot  be  pre- 
pared &.C. 

TMk»*aE.  4,     ^  20.  Wherever  a  party's  general  character  is  put  in  issne, 
a.— 1  Mer.E.     the  pit's,  wife's  in  an  action  of  criminal  conversation,  or  the 
X^'  p  'j^     defi's.  in  barratry,  particular  facts  may  be  proved,  as  it  is 
ffal .  impossible,  witliont  Mng  tins,  to  prove  the  charge  \  hot  when 
Svid.  14a.    ii,^  party's  ehsncter  comas  hi  coDatefally,  paitienlar  frets 
cannec  m  pnmd,  for  as  to  them  he  camot  be  prepared  with 
evideneei  nor  wlMn  hm^eral  dimeter  is  pot  IB  isBoe  bj  the 
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pleading?,  but  ia  relation  to  the  rer^  matter  in  trial.  2  Bos.      Ch.  80. 
P.  532,  note.  *  Mri.  1. 

§  21.  Generally  liearsay  is  do  evidence;  **  for  no  evidence  s.^-v^^ 
is  to  be  admitted  but  what  is  upon  oath.*'   And  if  the  first  Bull.  I|N  R  * 
speech  was  sot  on  oath,  that  It  was  made  does  not  help  the 
case,  and  if  he  who  declared  the  lact  be  living,  his  testinwDy 
on  oatiL  is  the  best  evidence.   The  first  exception  is,  hearaay 
evidence  may  be  admitted  to  prove  a  witness  has  been  con-  j  Mod,  283. 
si5:tent :  2.  Exceptions  as  to  oertaia  facts  noticed  in  a  subse-  See 
^uent  cliapter. 

^  2J>.  "  No  evidence  need  be  given  of  what  is  agreed  by  Ball.  N.  P. 
the  pleadings ;  for  the  jmry  are  only  sworn  to  try  the  matter  ^""^^ 
in  issue  between  the  parties^  so  that  nothing  else  Is  properly 
before  then  and  so  it  but  indvectly  admiltod :  as  in  reptovin 
the  deft*  avowed  taking  the  cattle  damagt  feasant  in  Zoeo  m 
qvo,  as  parcel  of  the  manor  of  K.  ;  the  pit.  replied,  that  it  was 
parcel  of  the  manor  of  K.,  and  miide  tiiie  to  it,  and  traversed 
that  the  manor  was  the  deft's.  freehold  ;  he  was  not  admitted 
to  prove  that  K.  was  not  a  manor,  for  be  admitted  tiiat  by  his 
traverse. 

93*  Whenever  a  party  "  cannot  have  advantage  of  a  spe-  Ml.  if.  P.  ' 
cial  matter  by  pleading,  he  may  give  it  in  evidence  on  the  ^~uom8 
general  issue,**  as  killing  se  drfendind^  &c.    So  in  trover  for  mq["  " 

goods  the  deft,  on  not  guilty  may  provp  hf  took  them  for  toll, 
as  he  caimot  plead  it  i  otherwise,  ia  trespass  where  he  may 
plead  it. 

^  24.  "  The  decisions  of  courts  of  justice  are  evidence  of  1  Bl.  Com. 
what  Is  common  law,*'  if  not  manifestly  absurd  or  imjust.  ^ 

^  35.  No  matter  of  jnsfificatioQ  can  be  given  in  evidence,  |^H>*  *^[» 
but  by  special  stamCe,  but  must  be  pleaded.  This  is  the  gen-  inl^i  sSil 
eral  rule  ;  but  in  case,  on  not  guilty  pleaded,  the  deft,  may  595  —3  bi. 
give  in  evidence  any  matter  which  destroys  the  pit'?,  nctlon,  L^i^f^S^ 
as  incase  for  beating  the  pit's.  8ervant,per  quod  servttium  amisit,  9tn.94^ 
the  deft,  mny  prove  the  pit.  did  not  lose  his  service,  for  thnt  is  1064^ — ^2Eqpu 
the  injury  charged  and  denied  by  nol  guilty.  This  isuot  properiy  g^aim^^?*^^ 
a  justification,  and  tile  savant  Is  a  witness*  But  b  anouer  ease  2  stm.  872.-. 
justificatiott  was  admitted  In  evidence,  for,  says  Espinasse,  '^if  »^j/'J^  '' 
be  is  charged  with  that  as  an  ofience  which  is  a  lawful  act,  he  |^|* 
is  not  guilty,"  as  in  trespass  on  the  case  for  beating  the  pit's, 
horse,  per  quod,  he  lost  the  use  of  him  fee.  ;  on  not  guilty, 
the  deft,  was  allowed  to  give  in  evidence  that  he  kept  a  shoj), 
and  that  the  pit.  put  liis  liorse  and  cart  directly  before  tiie 
deft*s.  door,  and  prevented       cubtomer:>'  coming  to  his  shop, 
'wherefore'  be  whipped  the  horse  away.  Verdict  for  the  deft. ; 
fior.  be  migbt  lawfully  remove  the  horse  and  cart.   And  die 
Chieif  Justice  said,  **  this  dilfered  from  trespass  si  tt  armis^  for 
•ssaiihbg  %  many  where  tbe  asstolt  Is  the  oause  of  the  actioB ; 
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Ch.  80.    but  here  the  assault  on  iha  iiorse  ib  no  cause  oi  action,  unless 
j3rU  1.    accompanied  with  a  special  damage."    Though  Espiuasse 
v^v^^  eaJia  thia  a  jiwiiftriliwii,  kmu  noCiciMjr  tii»  Mr  the  pal  of 

llw  aotioB  was  th«  mi^  low,  and  thm  WIS 
Ball.!r.p.i7.    {^36»  Matter  of  eaoaae  may  be  girep  in  evideoca  or 
pleaded.  It  is  the  admissioo  of  the  fact,  but  addn^  it  was 
dooe  accideotly,  aad  without  mj  lank  in  the  daft. 

3  Wood's  ^  27,  If  one  is  to  have  a  thing  on  proof,  proof  to  a  jury  is 
Con.  610.      sufficient,  if  no  special  mode  of  evideoce  be  agreed  on,  as 

wJierc  the  cleft,  engaged  to  pay  such  monies  as  an  appreiuiee 
should  embezzle,  in  three  months  after  due  proof  ihereoi  j 
held,  proof  m  an  action  to  a  jury  was  sufficient, 
ftia*  iliy        ^  28.  The  evidence  mu&t  be  stated,  where  a  court  proceeds 
Btaa.nMd.    ^  nHBBiaiy  way,  aad  oa  appeal,  otfaerwiaa  whaia  oy  juiy. 

A  oeomotiQa  ao  llie  aiadle  eot  wis  quashed,  baoansa  the  avi- 
denoa  was  not  set  oii^  it  being  oa^  ^lUe^ed  that  the  aflanoa 
was  fully  and  duly  proved. 
SBLCom.  ^  On  all  indietMffHits  for  assaults  and  batteries,  aad  of 
ckt.  aMm  7.  felony  and  treesQB,  the  whole  matter  of  detece  is  In  avidaMa 
on  not  guilty. 

2  Hal.  P.  C.  §  30.  An  ofTer  to  comprouiise  a  debt  churned,  and  not  ac- 
J*Jj*J**'*  cepted,  is  no  evidence  to  proFe  the  debt,  as  men  may  offer  to 

'  buy  their  peace  without  prejudice  to  theia,  li  the  offer  do  not 
succeed  $  but  if  an  account  consist  of  ten  articles,  and  B  ad- 
auls  eoe  of  ihses  is  doa^  neiuDg  it,  tins  is  good  evideiioa  fir 
so  much,  before  referees  or  otherwise. 
Co.  L  260.  ^  "  reooid  ts  m  the  jndfs's  breast  during  the  tena^ 
ana  sheraUoi  but  not  aftsr  the  term  I  it  is  mthe  lott  and  adp 
mits  of  no  alteiatioo,  avernMiit,  or  pioo(  to  the  oottaofJ^ 
Ch.  184,  185. 

4  Muss  R  ^  ^^^^'^  ^^^^  ^^^"^  decided,  that  if  a  person  cabled  as 
6I8,Plambi'.  a  witness,  thinks  he  is  interested  in  the  event  of  the  suit, 
Whitipg.       though  in  fact  he  is  not,  am!  lias  no  legiil  interest  in  it,  yet 

he  cannot  be  a  witness,  2  Mun.  148  j  1  Connecticut  R.  147, 

3  RiiiT.  1222.  ^  33.  The  law  merchant.  Evidence  as  to  the  law  of  mer- 
—3  Burr.  chaots,  sod  tlw  few  of  tfao  liMi  is  tbo  saoso.  A  witness  ca^ 
issi,ac*t.e.  ^  1^  adniltid  to  pcovatlto  law  of  asarohaBts,  ^oa  a  poina 

settMf^  and  aridenoe  b)r  witnesses  of  the  usage  of  meKlanti 

ought  not  to  have  been  admittedi  fiw  the  kw  is  already 

tied  :  per  Lord  Mansfield. 
2  BaiT.  1228.     But  if  there  be  a  doubt  about  the  custom,  it  may  be  (it  to 
— IW. Bi.     take  the  opinion  of  merchants  thereon;  and  even  thea  the 
22^**"**     custom  must  be  proved  by  facts,  and  not  by  ojiinions  only. 
I  W.  81.4171     But  in  this  case  the  court  said,  that  to  prove  what  Is  the 
Cmt^mt'     ctistom  of  merchants,  evidence  of  their  general  opioion  may 

be  admiUed  on  facb  duly  proved. 
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§  34.  There  can  be  no  attacbmeni  apra'mst  a  witness  for    Ch.  78. 
non-attendancp,  unless  reasonable  expenses  are  tendered  to    Art.  6. 
him,  and  be  must  be  personally  serv  ed  j  expenses  for  bis  jour-  v.^"v-*w 

$  86,  Aid     mmoinf.  A  ultBees  maj  refob  hb  memory 
bjr  any  book  or  paper,  if  aflerwards,  ftoiB  his  own  roooUec-  s  b.  h  e  749, 
tion,  he  can  swear  to  the  fact ;  but  if  he  eamiot  recollect  the  y^'^. 

fact  otiierwise  than  he  find*^  it  in  his  book  or  paper,  this  is  »^oi  M'Nai!:-, 
sufficient  j  for  then  tbe  evidence  of  the  fact  is  not  his  reinem- 
bcring  it,  but  only  the  book  or  paper  ;  and  the  original  book  ny^gM. 
or  paper  must  be  produced.  1  East,  400  j  2  Caines'  R.  129. 

I  36.  Hie  teathnony  of  a  witnew  has  mora  or  len  weight,  1  Mor.  £. 
as  It  ia  afirmalive,  or  negative ;  as  he  !a  comet  or  ineorreet  ^yg* 
m  his  morah ;  of  more  or  kaa  dKaoeinment ;  more  er  lea  al»  lao^iei,  157^ 
tentive,  in  a  reputable  or  low  situation  ;  situated,  or  not,  to  IM. 
know  die  iacts  |  collected  or  coelbaed ;  tampered  with  or  boI^ 
&c. 

$  37.  If  one  swear,  on  his  helief^  yet  be  may  be  e^uilty  of  lMor.£.ia8. 
perjury ;  if  it  be  proved  by  two  witnesses,  tbat  at  tbe  time  he 
new  ^  faet  to  be  otherwise,  guarding  hfaaadf  with  the 
word        Iec.  will  not  help  him.  • 

%  38.  AToiddiile  act,  as  an  erroneous  judgment,  is  good  8tra2io,aoe, 
evidence  till  it  is  avoided  ;  and  this  was  a  judgment  obtained  Lejgbton  9. 
?n  a  court  that  had  not  jnri^^diction.     An  officer  may  not  be  ^^^^^ 
examined  as  to  tbe  matter  of  a  record  ;  he  may  however  give 
evidence  as  to  its  condition  in  general,  without  producing  it. 

^  39.  One  credible  witness  is  sufficient  to  a  jury,  of  any  Com, 
single  fact ;  but  two  are  necessary  where  the  opposite  party  ^^^^  '^ 
answers  or  denies  on  oath,  as  in  treason,  perjury,  and  some  em.'tk  ise. 
cases  in  equity ;  the  civil  kw  always  requires  two  witnesses,  to 
make  full  proof ;  and  to  get  rid  of  this  difficulty,  where  one  sce  fev^nrj^ 
vntness  onlv  can  be  had,  the  modern  prnctice  admits  the  par-  Ch. 210.— 
ty  as  one,  and  administers  to  him  the  supplementary  oath.        chT  19^^"* 
^  40.  The  witness'  oath  is,  that  \vhal  lie  deposes  is  true,  See  Equiijy 
and  that  be  deposes  tlie  whole  truth.  ?ri^** 

^41.  It  is  a  role  of  eWdence,  that  if  one  he  hi  possession  37IL1  Mor. 
of  property  long  enough  to  ha?e  a  ^e  by  possessioD,'  if  reli-  E.  lo. 
ed  on ;  yer  shews  a  deed  or  record  as  a  ground  of  his  title,  [^^^^q^""' 
and  that  contains  less  than  he  poetesses,  he  raust  be  confined  d.  webi  9, 
to  what  his  deed  or  record  proves  title  to  ;  for  by  bis  own  WJnilow. 
showing  he  has  possession  of  too  much  land. 

^  42.  In  every  declaration,  or  special  plea  of  justification, 
tbe  parly  states  or  admits  some  fact  or  facts,  or  some  posi- 
tion, as  tnie,  in  order  to  an  issue  thereon  to  be  proved  &cc. 
by  evidenee  $  on  the  general  issue,  the  pit's*  case  is  merely 
denied. 

%  48.  If  one  he  exempted  from  a  penal  act,  by  an  after  act,  \^^^'  ^  ^* 
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Jiri,  I*   m  evidaoca,  wntow  k  nmlvw  w  it  mttter  of  h0, 
^fci^Mi'^^ . .  $  44.  All  evidenoa  k  8  lA  Written,  or  in  writings  or  pnat} 
•3d.  Parol,  or  by  witnesses,  or  admissions  of  parties. 

$  45.  Nothing  said  or  written  is  legal  eirLdeiice,  but  when 

said  or  written  under  oath  ;  bin  thrre  aro  some  exceptions  to 
this  o^enernl  rule,  as  coiilracts  which  prove  fads  ihey  express, 
thougli  not  wciueA  under  oathj;  tfee  also  iieadsi  Uoacsay,  Hm 
acta,  &c. 

See  Cb.  98.  ^  46.  No  real  atheist  can  be  a  witness  \  he  never  feels  the 
true  obligation  of  an  oath,  as  he  denies  there  is  any  God  to 
witueaa  ms  perjury,  or  to  poakh  k*  Bat  ui.iDfidfll,  a^  to  ooo 
iofigion,'M  a  Bood  wiiuuai  if  he  baa  anochar  veligioli,  and  ba* 
fiaf«alD,a  .Gm»  and  fiitowa  tfatOi  aad  ia  awora  as  hia  vaKpoit 
directs.  See  Ctu  98,  s.  3.  Lawnoce  J.  ^  All  paraona  ara 
oredible  ifitiiesses  who  have  the  use  of  their  reason ;  and 
such  relis;ious  belief  aa  to  fael  the  obiigMiOO  of  an  oatb,"  kc* 

1  Phil.  Ev.  16. 

§47.  It  is  a  cronoral  rule,  that  no  evidence  shall  1>c  used 
against  one  not  party  or  privy  to  it,  nor  rcpicitioiing  nor 
claiming,  uniicr  such  party  or  pri\7,  unless  he  liave  an  op- 
portuoitjr  tQ  cross-examine  it ;  but  there  are  exceptioas,  as ' 
will  be  aaen  under  tbe  baada  of  Difaaitiona  and  AffidavHi^ 
•  BomkBi  Hearaay)  Bu  adei  ^ 
49.fcE.440,    \  48.  No  man  ia  bound  to  giae  evidence  against,  or  to 
w^d5  — ^     accuse  himself,  in  any  ease  ;  nor  ahall  a  juror  be  asked  any 
rMra'k  K.    question,  an  answer  to  winch  will  be  to  hk  disgrace.    A  wit- 
fA>  hess  is  not  bound  to  answer  whether  he  is  a  papist  in  England. 

2  Dou£^l.  .'iOf?,  the  King  v.  Ld.  Geo.  Gordon.  But  one  may 
be  asked  if  already  convicted ;  and  may  be  a  willing  witness 
to  his  turpuude.  Loffi^  756;  Stra.  168  j  see  Ch.  7 5,  a.  2» 
s.  2. 

1  Dal.  $  49.  If,  without  proper  evidence,  referees  sdlow  a  premi- 

fca*  vm  noia,  or  olfaav  oanCnat»  tbe  court  wffl  aet  tWr  awaid 

aaide» 

8lfaM.R.t4,  ^504  If  no  court  in  the  nation  bave  joriadicdon  in  the 
doo  oanae,  want  of  jurisdiction  is  defence  in  evidence  ;  but  if  n 

by*!  B.  lai.  <^urt  in  the  nation  haa  jorisdiotton,  then  a  plea  lo  tbe  juris- 
diction of  the  court,  in  a  transitory  action,  mnst  shew  the 
court  ;  plea,  both  pit.  and  deft,  aliens.  1  Phil.  Ev.  132. 
1  D«U«i.B,  §  51.  ^uo  animo,  by  acts  at  tlie  time.  As  where  an  Ani- 
erican  enlisted  into  the  British  service,  in  the  revolutionary 
war,  his  attempts  to  persuade  another  to  enlist  in  that  service 
were  deemed  evidence  to  shew,  quo  antmo,he  enlisted  himself  f 
aeveral  oaaes,  ITNaU^  248, 256  $  18  Mod.  555. 

$  53.  SeUn$  expkmed»  to  support  an  action  againat  a  dbfL 
for  bis  dos*8  bitiDg»  or  aoiDial'a  injaring>  the       bo  ninal 
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prove  the  deft,  knew  this  creature  was  used  so  to  bite,  or  in-  Ch.  dO» 
jure ;  and  evidence  of  one  instance  is  sufficient,  as  it  is  enough  Art,  1. 
tfae  deft,  knows  the  creature  in  his  keeping  is  so  duposed  to  y^y^J 
injure. 

f  58.  A,  B,  and  C  sue  D,  and  A  is  nonsuited,  so  that  D 

gets  costs  against  all  the  pits.  ;  and  B  pays  on  execution,  and 
sues  A  to  recover  one  third  part  of  them ;  A  may  give  in 
evidence  that  the  former  action  was  commenced  without  his 
consent. 

^  64.  MiAakes  and  aeddenls»  of  which  there  is  sufficient 
evidence  to  prove  the  iaels,may  be  relieved  against,  as  well  in 
Jaw  as  in  equity  •  as  de^ds  lost,  mistakes  in  accounts,  receipts, 

payments,  &c. 

^  55.  In  every  case,  in  law  and  equity,  the  first  part  is  the 
evidence  to  establish  the  facts ;  the  second,  tlie  law  arising 
thereon.  It  is  a  rule  then,  in  every  case,  first  to  understand 
the  evidence,  then  tiie  law, 

f  66.  Evidence  never  amounts  to  intuitive  perceptiaBSt 
but  to  very  high  probability,  and  on  any  subject  the  mind  is 
■ot  fully  satisfied,  till  it  is  believed  all  the  evidence,  or  the 
best  evidence  is  obtained  the  case  is  capable  of;  and  while  it 
is  supposed  any  evidence  is  kept  back  that  may  vary  the  case* 
the  judge  and  the  juror  doubts,  and  is  dissatisfied. 

^  57.  In  the  process  of  forcible  entry  upon  lands,  title  can-  l  Dall.  6S, 
not  he  given  in  evidence,  to  prevent  restitution.  Swber  t  rf! 

^  68.  It  is  another  general  rule,  that  parol  objections  to  i  vir!  bi.  so, 
n^ls  or  deeds,  may  be  removed  by  parol  evidence.  6  Crube  ^""^^-.^jUJ: 
166,  as  a  devise  to  John  Cleur;  parol  evidence  proved  father  ev°467^ 
and  son  of  that  name ;  proved  by  parol  the  son  was  meant.     3  Bi.  Com 

§  59.  Evidence  is  primary  or  secondary  ;  and  if  the  first  t^-not«»i23. 
cannot  be  possibly  had,  the  second  is  admitted.  But  generally 
the  want  of  better  evidence  cannot  justify  the  admission  of 
htarsajfj  intenMted  witnesses,  or  the  copies  of  copies^ 

^  60.  Exceptions  to  ndes  of  evidence  are  as  much  recog- 
nised by  law  as  the  rules  themselves. 

^  61.  want  of  consideratUm  mtnf  he  proved  to  avoid  a  t  h  t;i  64, 
ronfract.  As  where  there  is  a  promise  to  pay  a  bill  of  ox- 
change  in  a  certain  time,  if,  in  that  lime,  the  proof  is  brought 
of  its  beins:  already  paid,  though  the  promise  be  broken,  no 
prool  being  brought  in  the  Ume,  and  tlie  pit.  sue  ou  tlie  bill, 
wiUi  on  nukHmH  eompntauett  and  gives  evidence  tmder  it, 
of  a  special  promise ;  yet  the  deft.,  under  diat  count,  may 
prove  the  debt,  for  which  the  bill  was  given,  was  paid,  and  so 
avoid  the  promise  by  showhig  it  was  made  without  considera* 
tion.  Thn  deft.,  in  this  case,  promised  to  pay  the  bill,  if  wil 
in  one  month  he  did  OOt  prove  it  paid. 
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«idft.  1.    transfer  ttotife       Aoio  proved.    In  case  tbe  pit.  so  «ratedi 
v-^^v-w^  and  that  he  feqiiested  the  deft,  to  eocept  it,  and  he  tefnsed* 
BMdbim'    Held,  such  an  averment  can  be  proved  but  by  shewing  an  ao- 
9,  GngQij.    ^^1^^  tender  of  it,  and  refusal,  or  that  the  ph.  waited  at  the 
bank  k.v.,  on  the  day,  until  the  close  of  the  trnnsfcr  books, 
the  latest  tune  llie  transfer  could  be  made,  :iiul  so  did  all  he 
could  to  carry  the  contract  into  effect.    And  it"  stock  be  to  be 
6  E»»t  111     transferred  on  a  certain  day,  to  aver  it  to  be  on  request  is  bad, 
Bordeoave  tr.  and  proof  of  the  certain  day  does  not  prove  the  avenncyiitlaid 
Bartittt.   ,  oDvequest*  i 
wHieB6i7,      $  dS.  It  is  mffieim  the  efidoDce  prore  the  deekratioD  in 
?mich   ai.  ^bstance,  th(Mi|;|i  a  fact  of  ncotd  is  aiveired.  As  in  an  ac- 
tion  for  a  malUBlous  prosecution  ;  the  pit.  averred^he  was  di^JT 
and  lawfully  acquitted  by  a  jury  of,  &c, ;  the  record  jHoduc- 
cd  proved  the  jury  found  the  pit.  not  gnihy,  and  thereon  jnds;- 
inent,  the  ph.  go  thereof  acquitted.    Held,  ihi^  k  cord  proved 
tlie  averment ;  the  objection  was,  the  pit.  slated  he  was  ac- 
quitted by  iim  jury,  whereas  it  should  have  been  ac(^uiued  by 
the  court. 

SD.  IcK.  ^64.  The  rule  is  the  same  in  crmiad  and  dvU  8iiit%  as  to 
Ge.  eVJi  i-^Le  evidenee  dnfm  from  papers,  lanfdlber  iiajurty  bowni  to 
Mcrchnnt.—  pfoduce  esidenco  igaimt  himselL  In  eriminal  peoaecntion^ 

3  d''Le  3o6  ^^^^^  actions,  notice  may  be  given  to  a  perty  to 

^3  Bos  1  P.  produce  ptpers  in  his  possession,  and  if  lie  neglect  to  do  it, 

143.-1  John?,  evidence  may  be  given  of  their  contents  ;  and  notice  to  the 
2g^Van»n  P^*"')^'^  assent  or  attorney  is  usually  sufficient.    Rut  a  party  is 
and  s$85.—  '  not  bonnd  to  produce  a  paper  unless  he  has  notice  to  that  pur- 
c'*rn'r"f  **    ^  '^^^  '^  ^^'^^  ^^^^  opposite  party  ;  but  tlje  parly  calling  for  it  is  nnt 
tStm  1210.  bound  to  read  it  when  produced  i  though  a  deft,  in  a  criminal 
— M*lfMly    case  cannot  he  ordered  to  produce  books  and  papers,  or  to 
Uocv  i>^*^  give  inspection  thereof  against  himself;  because  if  he  ne|^eat 
^Sl  '       10  do  it,  he  cannotbe  attackedorpimi8lied,asnoonei&honnd 
-to  pvoduee,  or  to  yield  evidence  against  himself,  in  cases  of 
crimes  ;  jet  he  may  haTe  notice  to  himself,  his  sgent*  or 
torney  to  produce  them,  and  though  it  is  bis  right  to  refuse  so 
to  do,  yet  his  nefrlect  to  do  so  c:ives  the  other  party  a  right  to 
use  copies,  or  e\  (:n  to  prove  coriienls,  as  the  best  evidence  to 
be  had  in  tiic  rase  ;  as  on  an  inibrmaiion  for  a  misdemeanor, 
the  court  refused  a  rule  to  inspect  the  books  of  the  corpora- 
tion, whereof  the  deft,  was  an  oiUcer  ^  as  such  rule  or  order 
woold  in  efieet  be  obliging  the  deft,  to  furnish  evidence  against 
himself.  But  when  notified  to  produce  books  and  papers,  the 
ease  is  different,  for  the  notice  is  from  the  other  party,  and 
not  attended  with  any  penal  conseqaeoces,  if  not  complied 
widi»  but  gives  the  right  mentioned  to  use  copies,  u  in  tho 
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caaes  of  Le  Merchant,  of  Layer,  lie.  See  other  cases  BI'Nal*  Cu.  80 
ly>  U9,  Smt  Jin,  1. 

^  65.  Crou  erammMg  a  witness.   When  the  deft.  ero«  v^^^^'X^ 
emnmes  the  pit's,  witness,  the  deft,  makes  him  his  own  ;  2  cains*  r. 
henr**  cannot,  through  him,  introduce  any  proof  which  would  1*8,  Jacksoa 
liol  have  been  legal,  had  he  originally  been  produced  by  the  cfcrWLi*Si. 
deft,    Ch.  08,  a.  23,     24  ;  ch.  80,  a.  1,  s.  12, 

^  60.  Kilaves.        Kean,  C.  J.  in  Pennsyivaiiia,  held,  it  was  4  Dallas,  146, 
ft  letded  principle  at  common  hnr,  that  a  daw  could  not  be  a 
intoeas,  becam  of  tho  onbounded  influence  of  bis  master  Um  aa,  ok. 
over  bim,  and  he  knowing  no  religion  &e.   In  New  York,  by  99,9, 19. 
statute,  no  slave  can  be  a  witness  in  any  case  except  for  or 
against  another  slave  in  criminal  case?.    But  a  free  black  may 
be  a  witness  to  prove  fnct?,  which  may  have  taken  place  when 
he  was  a  slave.    1  .lohns.  R.  508,  Gurnee  v.  Dessies.   And  lOJolms.R. 
the  manumissiou  ol  a  siave^  even  by  a  minor,  though  voidable, 
makes  him  e  witnern  tBlrevocatkm  for  bit  master.  Rogers,  exr. 
9.  Beny. 

§  67.  Accompliees ;  how  witnesses.   Their  testimony  has  1  Pbii.  EvJSO, 
been  admitted  at  all  times ;  confession  of  guilt  does  not  ren-  i23lJciihf 
der  one  incompetent  ;  only  conviction  and  judgment  and  the  Cr.  c.  14._ 
record  produced  disqualify  J  are  admitted  on  principles  of^*-^»'tO. 
public  of  policy  and  necessity  ;  the  jury  cautiously  weighs  this 
testimony  ;  this  grew  out  of  the  old  practice  of  approvement, 
mnr  obsolete.   Hale's  P.  C.  303  ;  7  D.  Sc  E.  609. 

f  68.  Bht  vSiUmi  iaUrut  i$  mtiy  10  the  credit.   The  1  Phil.ET.ly 
witness  has  an  interest  when  he  is  to  gain  or  lose  by  the  event  Xj£"jjaa- 
of  the  suit ;  a  hias  when  in  the  question  only.  See  Intercut,  Ch.  cam dtsa 
90.    His  beine  likely  to  have  a  suit  that  may  turn  on  the 
same  point  ii»  not  au  imerest.    See  1  Hen.  &c  Mun.  154,  178, 
Baring  v.  Reeder,  and  many  cases  cited  ;  1  Serg.  &,  Rawlc':i 
R,  33,  86 ;  sumhy  cases  m  Jolms.  R.  dted  in  diflbreat  parts 
of  ihicrwork* 

§  69.  But  the  question,  "  do  yoo  eipectto  gain  or  lose  by  the  1  Phn.  Ev.45, 
event  of  this  suit,"  involves  in  it,  not  only  loss  and  gain  directly,  ^Jr^'»  ^» 
but  also  as  to  future  actions,  in  two  respects.    1st.  Where  the  p  D. 
witness  called,  clearly  sees  that  his  testimony  in  the  pending  u  E,  fo^^ 
suit  will  operate  to  produce,  for  or  against  him,  a  future  ac-  Bhfnp!*J(7I^ 
tioo,  and  in  which  he  sees  the  judgment  or  decree  in  the  pend-  abinney  ,d05^ 
ding,  will  be  admissible  evidence  in  the  future  suit }  here  all  m<[  other  ca. 
agree  there  is  an  interest  whmh  roust  exclude  him  ;  not  be-  Jl^'Xn^^''' 
cause  he  is  sensible  he  will  gain  or  lose  directly  or  imraedi-  27— cb.'so, 
ately  in  the  suit  in  which  he  is  called  to  testify  ;  but  because  4  ^'t  ^•'j^ 
he  is  sensible  that  ihc  event  of  this  will,  with  a  moral  certain-  J-isEart, 
ty,  cause  him  to  lose  or  gam  in  a  future  action.    2d.  Where  ^74,  ch  90, 

H.  4.  s.  3. — 

Ch.  60,  a.  2,  a.  5  — Cb.  91,  a.  6,  s. ».— Cb.  9Q, «.  11, 1. 18^— Cli.  80,  a.  1, 1. 1 1, 16,  17«— «b  Imb. 
laS^— Cb.  98t  a.  aHw^b.  SO,  a  8,  s.  4. 
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Cfl.  80«  th»  witness  called  hfts  tliM  my  same  vietr  of  tbd  et8»»  tmpt 
itfrt  1*   he  does  not  expect  the  judgiiMm<)rde<»MiitlieaH^itt  11^^ 
V,^^V^  he  w  eeDed  l6  teMi^,  will  be  tMrnhh  evideM  in  e  Inim 
one  foi  or  egjuiiil  idoL  One  not  a  witness,  if  his  twrinioiy  ii 
to  Kveid     inuBediate  right  of  action  ageiast  iiim  or  to  give 
him  one.    Hence  hail  is  not  a  witness  for  his  principal.  1  Phil. 
£r.  49;  1  D.  &:  £.  164,  Ch.  90,  a.  9;  4  £^164;  6  Jolutf* 
R.  5  ;  J  Sun.  445,  CU.  104,  n.  3,  s.  12. 
1  Fhil.  Evld.      ^  70.  Persons  luddc.  iu  co^its  are  not  compdtnt.  They  have 
Bill 444  Van-      iaHnedmte  mteresl  ni  iho  event  ol  the  suit;  so  il  to  recover 
sant  r.  Boi*    COS  IS  ^  SO  is  One  vvbo  has  given  a  hood  of  iodemaity  to  the 
ali^''«    pU.  (torn  coflts  of  the  onit.  1 1  Johns.  R.  67«  Boiler  W«m. 
84'J!lcb'  90  Nor  are  truatees  witoesaee,  though  only  held  to  edvanoe  eoM^ 
6,  s  2  3    todio  be  repeid.  1  PhiL  Evid.  56  ;  7  D.  fe  E.  #68;  S  fiea. 
r^^*''     kMun.  483 ;  3  Herns  k  M»Heory,  152. 
1  PhiL  Ev.       ^Tl.Jfan  interut  is  to  erne  lo  the minets  or  against  ktm^ 
•p4«itod  Gilb.      (Ji(^  tvcni  of  the  suit,  he  is  excluded,  thoiidi  the  verdict  be 

■Cv  iw«S  O 

Day  399—         evidence  to  aflcct  him  ;  as  if  the  pit.  promise  A,  in  case  of 
Forrester  V.   a  recovery,  a  lease  Un-  so  many  years,  A  is  not  a  witness,  for 
J[j^V*3fv»   ^'^  ^^'"^^  ®  certain  advantage  depending  on  n  suit,  which  might 
Doep.  vviiUti.  be  gdiued,  to  his  benefit,  by  bis  lestimouy,  ii  adniiued  •  wit- 
aess.   So  ooe  k  oot  a  witneaa  if  he  ie  to  pay  baofc  mamf  m 
oaaethe  ph.  lailiohis  aelioo,  Mcofif  he  gam  iu  1  Sore.  188^ 
Tothannghani  e.  Greeowood ;  3  Maule  h  Sel.  ft.  Ike  erii* 
nessis  notcoiiii)ctent»  if  he  ie  to  be  paid  a  debt  his  debtor  owia 
hira,  if  he  shall  recover  in  ao  aetioO.   Ch.  98|  «•  36  $  A  I4eir 
R.  331 ;  5  Taun.  183. 
QJohnfcK,        ^  "72.  As  the  ends  of  jn'^tirt^  aio  more  cflectually  attained 
2lt>.  by  a  full  investigation  of  tiie  matter  in  dispnle,  the  witness  wiU 

be  admitted  to  give  evidence,  unless  the  objection  to  him"  be 
strictly  legal.  Hence  one,  who  limiks  hi niscif  bound  in  iionour 
to  pay  the  costs,  ia  aikniaiiblet  as  he  cannot  be  released,  and 
his  ianeied  obligalioo  onljr  affiscts  his  ccediL  See  oh.  #0^  t. 
11,  a.  SI,  lae.  I  but  aoe  eh.  80»  i.  1»  a.  33  and  74.  A  re- 
mote and  eontiogent  iniarast  does  ■atfidude  a  wicooas.  Sao 
ltlobH.lt  oh»  60,  a.  3,  a.  5«  Nor  a  roioiiia  iniarest,  lie* )  as  if  a  pm* 
Oaiw  ally  when  recovered  is  for  the  poor  of  a  town,  in  a  suit  to  re- 

cover it  an  inhabit.mt  h  n  witness  for  the  plu,  though  taxed  to 
support  the  poor.  Klood^ood  o.  C^erseers  of  Jamaica*  The 

current  of  authorities  is  otln  rwlse. 
mu.£v.       ^  "^^^      witness,  compeiciU  lu  answer  any  question,  ought 
07.  not  to  be  rejected  generally  ^  as  if  a  suit  be  brought  for  dis- 

Ihict  ttattera  of  aooouoty  or  eonaes  of  aetioD,  the  witaeaa  ma$ 
testHy  as  to  thoaa  partshi  whkhlw  ia  aothrteteated.  SIXk 
£.  35,  ch.  97,  a.  3»  a.  6.  Othemiae  held  m  New  Toifc.  4 
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^  74.  ^  man  is  not  io  frain  or  lose  by  his  own  testimony.    Ch.  80. 
This  gtiieiiil  iulti  ilu^  biii  tew  exceptions^  but  if  he  chooses    Art,  1. 
fretly  tofionfewor  M&fy  against  himtelf  be  may.  Ste  a.  4,  above. 
If  he  tlNQkiiM  k  iBMfefted,  though  strictly  be  knot,  fat  k  not  ^'l''^/'*-^ 
awiiMai^ a*  Si,  abeva ;  aa  wfaeio oneott  fheeowa 4ire  aaid  he  i^^g xnuteei 
was  ialmMd  m  lavanr  of  tba  party  calfing  faks,  and  his  in-  v.  \Miiitrd  -. 
terest  was  of  a  iialofe  aai  tD  be  released,  not  sworn  in  cliiefi  f^Jl^Jj^a- 
though  in  strictness  not  interested.    But  where  his  supposed  wj^od. 
interest  is  against  the  party  calling  him  he  ought  to  be  admit- 
ted ;  so  decided  m  Massachusetts  hr.    (Pcake,  156,  seems 
contra.)    Stra.  129,  says,  if  lie  thinks  he  is  jnterested,  though 
ilricto  jurt  he  is  not,  he  is  no  witness  ;  he  was  not  to  be  g  £^ 
liable  if  the  plaiouiF  recovered  ;  a  like  case  cited.    1  H.  44.— See  ch. 
Bl«  907,  acreea  with  Soinga,  two  judges;  to  first  ^^,a.u>t. 
Leaoh  Cr.  CI.  4M.  The  aiore  oiodeni  opkko  i8»  the  wi^ 
iieae,  tfainkiBg  himself  isterMied  iritea  he  is  not,  ^es  onlj 
to  kb  credit.    9  Johns.  R.  f  19,  230,  Gilpin,  f .  U  Vin^ 
oent.    But  Dunkp,  in  his  notes  on  Phillips'  Evid.,  tba 
enrrrnt  of  aulliorities  in  the  United  States  is  against  the  compe- 
tency of  the  witness;  cites  2  Mun.  148,  Richardson's  exr.  v. 
Hunt;  1  Connecticut  R.  147  ;  4  Mass.  R.  518;  B  Johns.  R. 
428  ;    1  Dallas  02  ;  2  Dallas  00  ;   2  Tyler  278,  State  p. 
Clarke  ;  but  contra  Serg't  k  Rawle's  R.  36,  Miles  v,  O'Hara. 

76,  ^  a  man  it  not  a  mtnttt^far  h§  U      couu^eilable  to  j  phji, 
V  a  wiimm  agmmt  AkueK  Tbk  k  clear  is  erianoal  cases ;  «i,  cites  i6 
aee  a.  4,  abm  lie.    Io  ^  soil  beU,  the  rated  kbabitant  of  £f  f  » 
a  parish,  in  a  ^esiion  of  a  pauper  aaukmeflt  with  anolfaer  inhabitanii 
parish,  is  qqC  CQaBpeUabie  by  it  to  give  evidence  for  it,  and  of  Wobum, 
against  his  own  interest,  though  his  parish  sued  by  its  church*  r^^^ 
wardens  and  overseers ;  but  the  parishioners'  declarntimns  are  llardwicke. 
evidence  against  themselves.    1  Mauie  &  Sel.  O;}*),  Rex  v.  J7'f3^^|J^ 
Lower.  One  of  the  pits.,  by  voluntary  confession,  may  defeat  r.  g^ijjjg, 
their  action,  1  Taunton,  878,  jointly  suing.    And  if  one  of 
the  parlies  iu  a  suit  is  sworn  and  examined  at  the  request  of 
Ihe  otber,  It  k  tkereby  held  not  to  obfeet. 

Deabled  ifawilnaaieodldbe  ooiBpeDodtogiye  evideoeetliat  ^  pj^^  ^^.^^ 
fldRjbi  subject  faini  to  a  civHaetioo;  eigbt  judges  end  the  cba»- asa. 
cettsr  held  be  waa  booad  to  answer  a  question,  though  his  an« 
swer  might  so  subject  him  ;  contra  the  other  four  judges,  (in 
England) ;  1  Hall's  T^aw  Journal  223  ;  to  remove  the  doubt  and 
ao  to  subject  him,  the  10,  G.  III.  ch.  37,  was  enacted.    But  i  Johns.  Ch. 

the  risrht  of  a  party  to  anv  suit  to  refuse  to  answer  any  ques-  ♦•^anti 

J  J       u       •   *u  103,  Woodr. 

tion  remains  as  at  rofiunon  iaw,  and  as  nbove,  m  the  Kmg  v.  MgixiU. 

Woburn  ;  and  ia  iaw  and  equity  the  witness  is  not  bound  to 

answer,  so  as  to  subject  him  to  any  kind  of  penalties,  forfeits 

urea    asCale,  or  any  puoiAmeiit,  or  to  dkcradil  or  diipaee 

ktmair.  1  PliiL  Evid.        nbj  sbaS  ooC  w  Eogkodba 
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Ch.  80.   asked  if  he  b«  a  ptpist ;  no  one  is  to  be  held  to  discredit  him- 

Jirt,  2.    himflelf,  puoisbable  or  not 
s^<<^>/     9  76.  BemraUy  a  deft,  it  not  a  fMess  for  co-defU.f  bat 
M^0^7^V  exceptioos;  fts  if  there  be  no  evideoce  a^nstODei 

 I  p^ii'  £y  he  may  be  discharged,  and  then  is  such  a  witness.  6 

6l,«2,«3.-*  316  he.  ;  Bul.N.  P.  285  ;  14  Johns.  R.  1 19,  Brown  t?.  How- 
^J^  J^S-ard;  15  Johns.  R.  223,  Vnn  Dousen  r.  Van  Slyck  ;  Style 
p.  M<>_^  'lO!,  P;i'j;c  V.  Crook;  so  if  his  trespass  or  oHencc  be  different, 
bin.  (ierieraliy  il  A,  B,  and  C  make  a  contract,  or  take  one,  one 

of  them  sued  or  not  cannot  be  a  wiuiess  for  or  against  his  co- 
contractors  or  co'Coulractees.  4  Tauo.  762,  ch.  90,  a.  1,  s* 
21,  cases  in  torts. 

^  77.  A  mineM*  iniermt  may  he  rtieued  lee.  Varkni 
are  the  ways  in  which  a  witness  interested  may  be  mde  a 
disinterested  one,  and  so  competent,  an  by  paynnnt,  celena, 
taking  his  name  off  as  endorser,  annulling  bis  contract,  taking 
satisfaction  from  his  co-tort-feasor,  &ic.  Cases,  ch.  90,  a.  11, 
s.  35,  by  release  ;  1  Mass.  R.  73,  release  ;  fp^^  i  Phn.  Evid. 
102,  103,  104,  fee.  ;  and  sundry  cases,  English  and  Ameri- 
can, by  him  cited  ;  also  what  interest  is  released  by  a  release. 

^  78.  Substance  of  the  issue  only  is  to  be  proved.  The 
general  rule  is,  that  on  an^'  issue,  the  substance  of  it  only  is  to 
be  proved,  as  1  Phil.  Evid.  161  to  176,  oaMe;  see  tble  flri^ 
jert  considered,  ch.  91,  a.  10. 
1  pbiT  E^^di.     ^  79.  The  eirongui  poaibte  eMenu  ef  a  ffei  i$  neftwt* 
Mm  iLaoi  9"^^ ;  as  a  deed  attested  by  several  sobscribmg  witnesses 
cited  Ch.  88,  may  be  proved  by  one  of  them.    If  none  of  theoican  be  had, 
•  BMtp'c"  "  P**^*^^ the  signature  of  one  witnei®  will  be  sufficient."  1 
jrH>o.  !(V)i, '   East,  4G0,  Jacobs  t?.  Liiidsey  ;   2  Starkie,  129;   see  Hand- 
um,  cases—  writing,  ch.  88  ;  Hearsay,  ch.  89  ;  Parol,  ch.  03  ;  Prcsutnp- 
^^ee  'ch  Evidence  &c.  ch.  94.    There  is  an  electir)ii  as  to  secon- 

25.— cii.  80,  dary  evidence  ;  as  to  prove  A  wrote  a  deed,  by  his  testimony, 
J  h  rT^^  ^  others  proving  his  handwriting.  So  on  account  of  gen- 
era!  eoovenience,  copies  of  raooids  are  admitted.  So  evi- 
dence that  peace,  revenue,  and  probate  oAcers  act  as  aaeh,  is 
sufficient  without  producing  their  commisMMis.  So  where  a 
party  by  his  acts  makes  the  best  evidence  unnecessarj-.    1  B. 

P.  210 ;  f  0  East,  101  ;  see  Admissions,  ch.  83  ;  1  Gaines* 
R.  444 ;  2  Caines'  R.215;  Ch.  191,  a.  6,  s.  16  ;  14  Johns. 
R.  224. 

Sec  Cb.  91,      (J  80.  Several  statuien  dispense  with  $trici  comMon  evidence* 

*•  ^'  See  the  several  statutes  in  this  article. 

Art.  2.  The  pounds  of  evidence  are:  1.  Public  records, 
established  and  Kept  accordmg  to  oonslitntion?,  stiliilM,  or 
common  law  $  socb  as  the  records  of  the  executive  of  the 
United  States,  of  the  Senate  and  Hoose  of  Representatives  in 
Congress,  of  each  execntivt  department,  of  the  Sspmne, 


Digitizeci  by 


4 


GROUNDS  OF  EVIDENCE.  295 

«nity  aadlNittktCWts  of  the  UoM  States;  of  Ch«  80. 

md  legislative  branches  of  eaah  State,  and  generally  of  the  Art. 
judicidoonrts  and  executive  departments  in  each  State,  keptyas 
'  by  law  required^  bj  the  proper  recording  officer  :  2.  Legal 
entries  in  corporation  books,  established  by  public  or  private 
statutes,  enacted  by  the  Fedora!  or  Slate  legislatures,  kept  by 
secretaries  or  clerks  appointed  and  sworn  for  ihe  purpose, 
^ucii  -da  town,  district,  parisli,  aiid  precinct  books,  ia  which  the 
votes  and  doings  of  each  are  entered  and  recorded  by  these 
sworo  officers,  aiid  whose  cerlified  copies  from  liiem  are  legal 
evidence  of  the  fiM3lf  contained  in  then  $  such  as  tuminke, 
canalf  bridge*  bank,  insurance,  Ice.  books,  appomted  to  be 
kept  b^  law,  hf  sueh  officers,  an(l  sworn  in  that  end,  and 
according  to  existing  laws  :  3.  Wriiingt  riot  recordi  er  con^ 
tractt ;  such  as  foreign  judgments  and  entries  of  record  in 
foreign  courts,  general  history,  commissions  executed  on  pub- 
lic occasions,  not  entered  of  record,  some  parish  registers  and 
goverouitiut  gazettes,  proclamations,  bills  of  parcels  and  re- 
ceipts abroad,  protests  ia  some  cases,  he.  and  to  some  pur- 
poses, as  v^iii  uppcar  in  detail  ui  ilie  following  chapters:  4. 
fFriUm  eeal^oett,  or  private  tpriimgSf  as  deeds  under  seal, 
and  vritten  oontraets  not  under  seal ;  these  must  aH  he  made 
1^  persons  able  by  law  to  cootracti  as  has  been  ahready  stated 
and  explaiiied,  and  such  contracts  being  the  acts  of  parties, 
ivove  what  each  has  engaged  to  do,  or  not  to  do  :  6.  Farot 
evidence  given  in  the  form  of  affidavits  and  depositions,  or  vivd 
voce  on  the  stand  ;  this  evidence  must  be  by  persons  legally 
capable  of  giving  testimony  and  legally  disinterested.  These 
are  generally  the  grounds  of  evidence  whence  our  rules  and 
iBEtiers  of  evidence  are  taken,  and  in  many  respects  very  dif- 
ferent from  what  are  culled  records  and  public  writings  in  old 
eonniries.  There  maaj  of  thair  records  and  writrogs  are  no 
oiberwiBe  evidence  than  bj  loose  and  imperfect  usuge.  Here 
all  our  records  and  legal  entries,  above  described,  are  render- 
ed authentic  by  known  laws  found  in  our  statute  books.  Ar-  « 
rangements  of  these  kinds  of  evidence,  see  Table  of  Con- 
tents, Ch.  80  to  99,  both  included. 

^  2.  fVhen  and  how  one  parly  in  a  ^^f'^f  ran  compel  anoihw, 
or  a  witness  to  furnish  evidence  against  himself  ornot.  1.  It  is 
clear,  that  no  man  can  as  a  pariy  or  witness  be  compelled  to 
furnisii  evidence  to  criminate  or  disgrace  himself,  or  to  sub- 
ject himself  to  any  penalty,  or  to  any  kind  of  forfeiture ;  so  far  se«  Ch  90  ■ 
the  books  of  authority  are  agreed.  The  material  questioa  has  i,  i.  4b, 
long  been,  can  a  man  be  compelled  to  fumiali  e^dence  agamst 
JuoMeli^  so  as  to'subject  hnnself  to  a  civil  suit,  and  of  course 
often  to  a  judgment  and  execution  against  his  body  and  estate ; 
and  focinef  ly  a  man  could  not  be  asked  if  he  had  been  in&* 
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Ch.  .80.  Qioiidr  puiiudied  ;  but  sinee  the  decuion  m  Rmc  ««  EdwM% 
jSrtm  2,    4 1>.  tiE.  440,  soch  questions  hm  been  «dDBd»  Irat  it  U  not 
v.^"v^w  settled  he  is  obliged  to  answer,  that  be  has  been  ao  puaiahed, 
Peake'f       ts  pttt  ID  the  piUorj  ke*,  though  the  fact  be  so ;  and  to  compel 
^'  him  to  say  he  has  been  so  punished,  is  clearly  compelling  biia 

to  publish  his  own  infamy  and  disgrace.  The  chanr?»IIor  in 
ISttaace  ^^'^  ^^^^  lield,  that  a  man's  not  Ijeinj^  obli^rcd  to  answer  so 
lesto  177,  as  to  subject  himself  to  a  penalty,  is  a  privilege  he  may  waive, 
^rai^r  \t  covenant  waive  it.    A  man  waives  this 

Unsin  Cbaa-  privilege  whenever  he  freely  confesses  a  crime.    The  deft. 

may  submit  to  be  examined  hi  penal  matters,  and  equity  will 
iioi  isterpoae.  This  ease  fau  no  oonoern  with  eompiuiiioa. 
8m  Ch.  80, a.  The  question  whether  t  witness  was  obliged  to  easwer  in  t 
l»a.7«.  manner  to  subject  him  to  civil  action,  i  rimined  eootested  til 
the  year  1806,  when  by  46  George  ill.  c.  37,  the  doubt  was 
removed,  and  the  witness  so  subjected.  It  was  held,  in  10 
East  395,  the  Kinir  r.  Wobirrn,  A.  D.  1806,  that  a>atcd  in- 
habitant of  a  parish  could  not  be  t  onipelled  to  give  evidence 
by  the  adverse  party  even  since  the  statute  46  Geo.  III.  c.  37, 
not  being  within  the  words  or  meaning  of  that  act  :  2.  That 
such  a  rated  iuiiabitant  of  a  parish  was  a  party  to  an  appeal 
between  his  and  another  parish,  touchiqg  the  setltemem  of  a 
pauper,  though  the  nommal  parties  were  the  churcb-waidens 
and  overseers  of  the  poor  of  the  respectiTe  parishes.  Here 
the  witness  was  a  party  to  the  suit»  and  the  court  said*  ''it  is 
f&!S&^  a  long  established  rule  of  endence,  that  a  party  to  a  suit  can- 
not  be  called  upon  against  his  will  by  the  opposite  part}'  to 
give  evidence  "  and  we  think  that  the  late  act  of  46th  of 
Geo.  III.  does  not  break  in  upon  this  rule."  That  takes 
awa}  the  right  of  objecting,  by  reason  only,  or  o\)  ihe  sole 
ground,  that  the  answering  the  question  may  establi^li,  or  tend 
to  establish  tlxat  the  witness  owes  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit.*'  Here  it  will  be  observed  the  eoutt  ad- 
milted  that  before  the  act  of  1806,  the  witness  had  fats  objec- 
tion, and  at  common  law,  to  furoi^og  evidence  against  his 
THIe«.Oi«-  personal  interest.  2  Ld.  Raym.  1008,  it  is  held,  tliat  a  wit<* 
vtt  ness,  tlmugh  he  may,  shall  not  be  compeUed  to  give  evidence 

which  would  subject  him  to  a  civil  action.  In  New  York, 
wlicre  there  is  no  statute  like  46th  (ieo.  HI.  held  a  witness  is 
not  bound  to  answer  a  question  that  may  subject  him  to  a  civil 
injury,  Conner  t?.  IJraiily,  1  Anthon's  N.  P.  Cases  71,  there 
are  several  cases  to  the  same  etfect,  and  several  differeuily 
decided.  The  weight  of  the  authorities  are  against  the  wiH 
ness'  being  compelled  to  Cbmish  evidence  that  may  snbject  Urn 
to  a  civil  suit ;  and  is  not  the  reason  of  the  case  clearly  so  f 
No  doubt  A  and  B  litigating  have  a  right  Id  C's  evidence,  so 
Ijtt  as  it  is  beoefieiai  to  eidier  of  them,  and  no  injniy  ct  disidr 
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yantate  to  him  ;  but  ou  what  principie  can  cither  of  them  oh-    Ch.  80; 
lige  him  to  ijijiuc  himself  lo  serve  ihem,  and  it  one  of  them   Art.  2. 
has  a  right  to  C  s  testimony  or  papers,  hue.  is  it  not  fairly  sub-  s^r^v"^/ 
ject  to  the  great  nuudm  :  Sic  utere  tuo  ut  mn  i<£das  alienum. 
Cm 9.  witness io  tbeir case  hardly  recei?«8  a  compensatioa  for 
Ms  Cuase  and  ftspeoiesi  not  a  cent  ibr  subjeetmg  lumself  to 
actioDS  or  ezpo^g  his  property^  and  e?6ii  his  person,  as  the 
action  !ie  may  sitmeet  himself  to  may  end  in  an  execution 
against  lus  body.  Bf  several  of  oor  constitiitaQBS  no  man  *^  shall 
be  compelled  to  accuse  or  furnish  evidence  against  himself." 

^  ^.  It  is  a  mere  personal  interest  which  so  exempts  the 
pritness  from  so  subjecting  himself  to  a  civil  action,  an  existing 
interest  at  the  time,  not  a  future  expected  interest ;  not  a 
mere  corporate  interest,  as  Rex  v.  Luile  Lumley,  6  D.  i.;,  E. 
157.  This  was  in  fact  a  suit  in  which  the  inhabitants  of  the 
township  of  Lameslej  sued  the  inhabitants  of  the  township  of 
Litlie  Lumley,  for  the  support  of  a  pauper;  held,  an  inhabi- 
tant of  Lamesley  not  rated  to  the  poor,  in  fact  a  pauper,  might 
be  compelled  as  a  witness  to  give  evidence  in  favour  of  Little 
Lumley  :  2.  Held,  an  inhabitant  of  Little  Lumley,  not  rated* 
was  a  witness  for  Little  Lumley.  In  this  case  a  pauper,  an 
inhabitant  of  A,  was  compelled  to  give  evidence  against  his 
township,  and  in  favour  of  the  township  of  B,  because  there- 
by his  personal  interest  vvns  not  nffocied  ;  and  another  inhabit- 
uut  was  allowed  to  be  a  waueas  iur  iiis  own  towublnp  loi  ilie 
aame  reason.  These  decisions  were  on  the  common  princi- 
ples of  pauper  eases  io  England,  and  in  this  country. 

The  writ,  siij;pano  duut  tecum  ad  tutifieandtmt  is  not  hi  the  l^^^- 
register,  but  is  as  ancient  as  Ch*  IL   If  a  writing  material  in  a  «ai,^]^^ 
trial  be  held  by  a  third  person,  this  writ  is  the  proper  proeeas  a46,  lui  - 
to  compel  him  to  produce  it  and  give  testimony  &c.    It  spe-  ^^|JJ"*  ^' 
cifips  the  writings  required,  and  commands  him  to  profiure 
them  in  court  at  the  trial.    He  is  not  held  to  produce  any 
tending  to  subject  him  to  a  criminal  charge,  lo  a  penahy  or 
forfeiture  ;  seeitB  in  E  iglaiid  by  statute  46  Geo.  111.  as  to  civil 
actions,  IQ  liieu)  he  may  subject  hio^^elf. 

4.  Inttrumenif  on  duces  tecum,  in&eii  mid kmvt^le  jointed,  i  nn.  EvM. 
It  is  a  general  rule,  that  a  party  calling  fof  a  deed  or  writing  ^'^'^^ 
from  the  hands  of  another  must  prove  its  eieeotion.   This  ao^^^eCMt 
was  decided  after  there  had  been  decisions  different  ways,  648.— STana. 
unless  the  party  producing  the  instrument  holds  the  estate  on-  ^gi^^!^*' 
der  it,  then  it  is  deemed,  primd  facie,  well  executed  as  to  him  ;  12  Jri  r. 
Init  if  he  do  not  hold  nnfier  it,  or  claims  against  it,  then  he  who 
ofrcrs  to  use  the  instruni  nt  must  prove  its  execution.    When  17  J^hnsTn. 
it  IS  produced,  he  who  produces  it  may  require  the  whole  to  168,  JackMa 
be  read  j  and  if  a  part  of  its  meaning  be  derived  from  other  *  **H»*V» 
writings,  then  he  may  require  them  to  be  read  also.  Held  ia 
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Ch.  so.  New  York,  with  the  adtliiioii,  djai  it  irs  not  inau-nal  wheilier  h« 
Jirt.  2.     who  calls  for  the  productioo  of  tlie  mbiruiiient  be  a  party  or  a 
v.^^^^^  straoger.  2  D.  k  E.  41 ;  6  D.  b  E.  366,  367. 
lao^'Li'''*^'     ^  ^'  'S^'i^^fMtary  MMbnet,  whem  admiUei,  not  fill  the  prop«r 
4oo!— 8  Mttp^  ^t^"  ulktia  to  obtain  the  best;  that  is,  notiee  fay 

lval«  404.  post  or  otherwise,  as  the  case  may  be,  to  kdm  who  posseases 
the  best  to  have  it  at  the  trial.  But  there  are  exceptions  :  1. 
When  the  nrtion  itself  gives  notice  the  instrument  must  be 
used  in  the  trial.  A  party  can  have  no  riglit  lo  use  secondary 
evidence,  as  copies  of  deeds,  proof  of  their  contents,  &c. 
where  he  has  no  riglit  to  have  the  originals  ;  but  where  he  has 
a  right  to  them,  and  cannot  have  tliem,  because  lost  or  in  the 
hands  of  the  other  party,  or  fixed  inunoveably  in  some  place 
hy  law,  then  auch  aecondaiy  ofideaae  may  be  used,  ooiHHatnig 
of  omaeroua  kinds,  and  used  for  various  reasons,  generally 
stated  in  diflerent  parts  of  Ibis  woric. 
iTow  r.  Hnii,  In  trover  for  a  bond  the  pit*  was  allowed  to  pve  parol  evi- 
i-ITtaw'^*  of     contents,  without  previous  notice  to  the  deft,  to 

'  pro(^ire  if,  a?  the  action  itself  gave  notice  to  the  deft,  the  pit. 
nicnni  10  charge  him  with  the  possession  of  tiie  bond.  So  if 
A  be  indicted  for  siealing  a  note,  or  other  writing,  described 
in  the  indictment,  parol  evidence  of  its  contents  is  admissible, 
witiiout  formal  notice  to  him  to  produce  the  original.  1  Phil. 
Evid.  393 ;  1  Bb.  373 ;  13  Johns.  R.  90 ;  6  East  431* 

^  IFileii  ii  a  party  or  penon  Migtd  to  prodmu  ditdt 
mid  writtngs.  If  so  boond  and  he  refoaes  to  prodoee  them 
when  he  can  do  it,  this  enables  the  parlj  calling  to  use  the 
secoodaiy  evidence.  It  is  clear,  that  when  a  writing  is  entnisled 
to  one  person  to  keep,  which  secures  any  right,  property, or  pos- 
session to  another,  lie  has  a  right  whrrtpver  he  wants  it,  at  a 
trial  in  courf,  to  require  the  possessor  tijcn  and  there  to  pro- 
duce it,  if  ;i  p;u  iy  on  notice  given  him,  if  a  witness  on  a  writ 
of  subjja'Hu  ad  testificandum  with  a  duces  tecum  inserted,  spe- 
cifying the  writings  required.  Thb  general  rule  may  be  illuS' 
timlsd  bf  a  few  cases.  As  where  an  estate  is  coove/ed  bj 
deed  lo  A  for  life,  remainder  to  B,  and  A  keeps  the  deed. 
Now  B  whenever  ha  wants  it  at  a  trial,  in  relatioo  to  his  remain- 
deTy  has  a  right  to  require  A  to  prodoee  it :  1.  Because  it 
secures  to  B  a  real  interest,  his  remainder,  and  so  far  it  is  his 
deed  :  2.  Because  A  m  far  holds  it  in  trust  for  B,  which  trust 
1  PhiLlfId/  understoofl  in  /nulling  the  conveyance.  So  when  several 
W.  tenants  in  coninion  make  partition  by  one  deed,  entrusted  of 

course  lo  one  of  them,  or  to  a  tliird  p^-rson  to  keep,  this  is 
in  fact,  the  deed  of  each  of  liic  tenaiits  in  common,  and  wheo 
he  may  thus  have  occasion  to  use  it,  he  njay  require  the  posses- 
sor to  produce  it  Ibr  the  same  reasons.  So  this  is  the  com- 
mon case  of  a  shipping  paper,  lodged  in  the  master's  hands  to 
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keep  for  tiie  benefit  of  ail  fioneenied.  1  Teoo,  380 ;  4  Ttum  Ch.  80, 

666.  2. 

But  where  no  interest  is  secure d  by  a  writing  to  a  person,  0~  f 
and  there  is  no  trust,  he  has  no  right  to  require  its  production. 
As  where  A  brings  replevin  against  B  to  recover  from  him  a 
ship  in  bis  possession  owned  by  C,  under  a  ian*  bill  of  sale, 
B  not  daimiog  any  iotereit  id  ber,  pletda,  as  by  law  he  may, 
the  properrr  of  tbe  iUp  in  C,  m  defeoee  of  Ws  posseinoii* 
Now  It  is  dear,  B,  to  defend  bis  poaseisbB,  wants  C's  biD  of 
Mie  in  a  trud  to  shew  tbat  C,  and  not  A,  owns  tbe  ship.  But 
B  oaoDOt  ffequtre  C  to  produce  his  bill  of  sale :  1.  Be<Muue  it 
does  not  secure  to  B  any  right,  interest,  or  possession  :  and  2. 
Because  C  dops  not  hold  it  in  trust  for  him,  as  the  bill  of  sale 
never  was  imeiidcd  for  B's  use  or  benefit,  or  the  use  of  Rnv  one 
he  is  priv\-to.  When  one  holds  a  writing  in  trust,  he  impliedly 
undertakes  to  produce  it  accordingly,  and  then  to  compel  him  to 
do  it  is  DO  more  than  to  compel  him  to  perform  his  undertak- 
ug.  1  Pba.  Evid.  388.  A  thiixi  mie,  a  person  wbo  poihosw 
a  miting  by  frand  or  wrongfully,  may  be  compelled  to  pro* 
duce  it  even  without  notice  or  subpoena*  As  wbeve  A  gives 
bis  bond  to  B,  and  it  is  lodged  with  a  third  person  for  B*s 
creditors,  and  A  wrongfully  gets  possesion  of  it,  and  is  soed 
on  it,  he  will  be  compelled  to  produce  it  when  they  require 
him  to  do  so,  even  without  previous  notice,  hecnnsc  hi<;  pos- 
session is  fraudulent,  and  also  because  the  suit  iiseif  against  • 
h'lm  is  notice  the  bond  must  be  had  at  the  trial,  as  the  suit 
itself  is  in  many  cases  notice  lu  have  wiiimgs  ul  the  trial  in 
court  1  Phil.  £vid.  387,  388,  392.  A  witness  served  with 
n  mipmm  duetM  Ueurn  must  attend*  and  if  be  do  not,  be  may 
be  liable  to  an  attaofunent,  or  to  an  action  for  damages.  lFhil« 
Evid.  386. 

Pbilttps,  1  sol.  p.  14,  366,  says,  the  court  will  decide  what 

writings  in  the  possession  of  the  witness  he  mtist  prodoee,  if 
subpoenaed.  The  decision  is  obviously  two-fold  :  1.  Which  of 
the  writings  ere  pertinent  to  the  issue;  tliis  decision  the  court 
must  make  for  obvious  reasons:  2.  The  most  important  ques- 
tion is,  who  is  to  decide  which  of  the  writings  required  to  be 
produced  will  or  will  not  crimmate  tbe  wimess,  or  subject  bim 
to  penahies  or  forfeitures.  The  law  which  holds  hmi  bound 
to  know  the  wfade  law  of  tbe  land,  and  competent  to  decide 
on  the  voire  dire  whether  he  is  to  gsin  or  Ipse  by  the  event  of 
the  cause,  must  deem  bim  oompeteot  to  decide  which  of  such 
writings  will  criminate  him  or  not.  Ou  this  pomt  but  little  is 
found  in  the  books.  Lord  Kcnyon  held,  the  cotnt  could  not 
compel  a  witness  so  subpoenaed  to  produce  private  papers. 
Miles  V.  Dawson,  i  Esp.  405.  This  must  be  correct,  if  meant 
papers  strictly  private,  and  especially  such  as  if  produced  may 
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Cn.  80.  crimiDale  ihe  witness,  as  in  regard  to  xhf^m  he  may  be  the  best 
Art.  2,  jwf'gC)  generally  it  is  impracticable  lor  ihe  judges  in  open 
L'-^^  court  to  examine  them,  (even  if  they  deciile  they  criminate 
hinii  and  do  not  allow  iliem  to  be  read  in  the  trial)  without 
subjecting  him  to  infamy  and  disgrace.  See  Amey  r.  i-iougj 
9  East  473 ;  cited  Ch.  81,  a.  5,  s.  11,  13,  in  which  it  waf 
decided,  llie  writ  of  mbptma  dtteti  ieeim  u  eompthorj  <m 
whoetB  to  produoe  the  papen  tlieieby  demanded,  wIugIi  be 
htB  in  bis  possession,  and  which  he  has  do  lawful  or  reawii- 
able  excaae  fer  withholding  ;  of  the  validity  of  which  excuse 
the  court,  and  not  the  witoe^,  is  to  judge.  This  was  said  in 
relation  to  produrin!^  tbe  wnnnnt  under  ubich  the  deft.,  the 
sherifT s  bailiff,  artcrl,  ami  in  an  action  on  the  case  for  not  yro» 
ducinc;  it  in  a  fornn;r  action,  whereby  tlie  ph.  was  iion^rni  d. 
(Special  declaration  stating  the  subpiena  he.)  It  see ni&  lliat 
this  suhjimna  duces  tecum  was  found  to  be  a  very  rare  process 
to  late  as  1808,  eTen  io  England,  and  Lord  EUenborough 
aaid,  io  Amey  v.  Long,  it  was  ooe  of  tiie  greatest  questions  he 
had  ever  heard  agitated  in  Westminster  Hall.  Yet  in  this 
case  but  Ihtle  was  said  as  to  the  nature  of  the  writbp  caBed 
ioTf  whether  crinunatiog  tlie  witness  or  others,  or  not ;  mere 
closet,  or  family,  or  cliental,  or  other  writings,  secret  in  their 
nature,  or  title  deeds  &:c. ;  but  whnt  u-ns  said,  implied  the 
witness  might  withhold  such,  as  exceptions  to  ins  gejieral  duty 
to  produce  wrllinir-  ;  and  tlie  cases  allowed  to  this  effect  were 
iVIiieb  V.  Uawaon,  hel'ore  cited,  and  Bateson  v.  llaiisink,  4 
Esp.  N.  P.  Cas.  43.  A  like  cose,  witness  witliheld  a  letter 
of  atlomey.  Leeds  v.  Cook,  4  Esp.  N*  P«  Cas.  Sd0,  a  letter 
withheld  $  Pearson  e.  lies,  Dougl.  ^00.  An  action  oo  die 
5  Eliz.  c.  9,  s.  13,  against  a  witness  Ibr  wm*atiendaoce«  The 
King  e.  Dixon,  an  attorney,  S  Borr*  1687 ;  Dixon  had  served 
oo  him  a  mbpcma  duces  tecum  to  produce  before  the  grand 
jury  cfrmin  papers  his  client  had  left  with  him,  called  for  in 
order  to  indict  the  client  for  for^rry,  which  papers  he  had 
used  in  chancery.  Tho  ntfonn  v  did  not  attend  before  the 
grand  jury,  and  on  a  inoijon  for  an  aitachmenl  against  hira,  his 
counsel  ur^cd  he  could  give  no  evidence  but  what  his  client 
communicated  in  confidence,  so  not  compellable  to  produce 
them.  The  coort  held,  that  Dixon,  Instend  of  prodocing 
them  against  his  client,  ought  to  have  unnediatety  on  rmm^ 
mg  the  sobponia  delivered  them  up  to  his  clieiit."  Id  this  the 
wimess  waa  albwed  lo  judge,  and  fefiite  to  pMdnce  the  pt* 
pers. 

Another  rule ;  if  each  party  to  a  writtnc:  receives  a  part,  and 
one  loses  his  part,  he  cannot  call  on  another  to  produce  bis,  as 
here  is  no  trust  to  the  purpose.  1  Phil.  Evid.  And  gener^ 
ally  oiie  party  m  a  suit  cannot  compel  aaolh^r  part^  in  it  ta 
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inroduce  writingB';  the  party  Mqairiiig  them  can  only  give  no-  Ch.  80. 
tice  to  the  other  to  produce  them,  and  if  he  do  not,  the  for-  jSrtm  3. 
nier  has  no  remedy  but  to  resort  to  his  secoodaiy  evidence,  ^^y^^ 

1  Phil.  Evnd.  386,  387. 

Another  rule  is,  that  a  witness  produce  on  a  duces  tecum  all 
the  papers  required,  be  possesses,  the  court  to  decide  which 
sfadi  be  used.  1  Hoit,  N.  P.  R.  339,  Corsen  «.  Dubois ;  14 
Johns.  R.  391,  Jackson  e.  Bortis;  1  Phi].  Evid.  14,  386 1 
this  piust  be  with  the  exceptions  before  stated. 

Anotlwr  rule ;  the  counterpart  of  a  deed  is  evidence  against 
him  who  pisrned  it,  and  nc:ainst  his  assignee  without  giving  no- 
tice to  produce  tlie  original.  5  D.  E.  415,  Burleigh  V. 
Stibhs;  7  East  363,  Roe  v.  Davis  cited  Ch.  91,  a.  6,  s.  8; 
8  East  487  ;  see  Ch.  9o,  a.  J,  s.  3ii. 

Eiddoice,  where  die  origuial  is  lost^  see  Ch.  86,  a.  4,  s. 
36 ;  Ch.  144,  a.  14,  s.  30;  Ch.  164,  a.  5 ;  Ch.  83,  a.  $, 
copies  of  lost  papers ;  originahi  hi  the  other  party^s  hands  is  as 
lost,  Ch.  82,  a.  3,  s.  10,  see  cases ;  Ch.  93,  cases  of  parol 
evidence  admitted,  original  being  lost,  &c. 

^  7.  As  to  what  evidence  is  sufficient  to  prove  the  fucts  in 
dispute,  there  is  one  general  rule,  whoever  may  be  made  the 
judges  of  it ;  that  is,  it  must  be  sufficient  to  satisfy  them  that 
in  a  reasonable  manner  it  substantiates  and  proves  the  fact» 
and  as  well  as  they  can  reasonably  expect  it  to  be  proved. 

^  8.  Jud^g  of  the  evidence  adduced  to  prove  or  to  disprove 
the  facts  in  question,  the  fair,  the  impartial,  the  unprejudiced, 
and  be*^f  exertions  of  their  minds,  are  to  be  made  in  examin- 
ing and  weigiiing  every  part  of  it,  and  in  disceining  on  which 
side  the  greatest  weight  of  it  is  in  the  result.  In  this  opera- 
tion the  mind  usually  exercises  and  exerts  its  own  powers  and 
faculties,  natural  or  acquired,  generally  unembarrassed  by 
technical  rules. 

§  0.  Techoical  rules,  m  matters  of  evidence,  are  almost 
confined  to  the  admission,  or  exclusion,  of  the  various  parts  of 
it,  as  will  appear  in  the  sequel. 

$  10.  It  is  the  office  ol  rhe  judge,  not  of  the  jury,  to  apply  i  pbll.  Evid. 
legal  and  technic:  1  rules  ol  evidence,  hut  of  the  jury  to  weigh  ^^,^g""y^|'**» 
it.    Hence  it  is  required  tliat  judges,  but  not  jurors,  be  learn-  Tucker^* 
ed  in  the  law ;  and  because  it  is  the  province  of  the  jury  to  tkmtf  are, 
weigh  the  evidence,  it  is  their  province  to  draw  conclusions  ^^flb^iM)^ 
from  it;  hence,  too,  the  judge  inquires  if  competent^  the  jury  17  Johns. IL 
if  credible,  in  regard  to  a  witness  ;  the  jndiro  decides  what  is  ?^'^**^*., 
evidence,  and  the  jury  of  iIjp  sufficiency  of  it.     And  in  Vir-  uogJJn.L.** 
ginia  the  rule  has  been  carried  so  far  as  to  prohibit  the  judges  Doiigl.a7a.— 
from  instructing  the  jury,  or  giving  an  opinion  on  the  sufficien-  J^'""'* 
cy  of  it.    See  1  Hening     Munford  563,  577,  Fisher's  exr. 
t.  Duncan  b  al. ;  1  Wash.  203,  Keel  b  al.  e.  Herbert ;  \ 
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Ch.  80.  Jo]in«.  R.  51  3,  may  be  as  advice,  rso  improper  evidence, 
Art.  3,     though  unimportant,  can  he  confided  to  tiie  jury,  1  Mun.  29l, 

Brown  v.  Boisseau;  13  Johns.  H.  350,  517;  1  Hen.  k 

M.  663. 
Art.  S.  Otneral  jmneijplef. 

1  Johns.  R.  ^1.  If,  in  the  first  trial  of  a  cause,  the  parties  make  a  c«8tt 
^1,  MeUon'*  iijjg  ctBoot  be  given  in  evidence  in  a  second  trial  of  tbe  same 

cause,  to  impeach  the  testiiiiODjr  of  a  witness,  who  was  such 
in  the  first  trial. 

S  Johns.  R.  §  2.  If  the  pit.  be  defrauded  of  his  goods  by  the  deft,  and 
v^aithiew  "^^  colhibion  between  them,  he  may  prove  their  subsequent 
eitsd  1  PhU.'  ft^ud  and  collusion  in  getting  goods  of  others,  in  order  \o  prove 
9vid.  IW.  their  fraud  as  to  the  pic  As  where  the  deft,  and  A  applieii 
to  the  ph.,  to  purchase  goods  for  A,  who  was  recommended 
by  the  deft.,  and  by  their  direction  the  goods  were  deHvered 
nt  the  defies,  hoti^o,  whn  took  n  bill  nf  s  ilc  of  them  from  A, 
wlio  absconded  witlioul  paymg  llie  ph.  lor  tiiem.  Ho  hiouglit 
trover  against  the  deft,  for  ilie  goods.  Held,  the  j)k.  might 
prove  the  goods  Iiad  been  obtained  from  him  by  fraud  and  col- 
luskMi  between  the  deft,  and  A,  under  a  pretefice  of  purchase  ; 
and  that  he  might  prove  their  after  collusive  and  fraudiileDt 
acts,  to  get  goods  from  others,  in  order  the  jury  might  infer 
their  fraudulent  intentions  in  regard  to  the  pit. ;  as  such  inten- 
tions the  jury  mi^ht  itifer  from  circumstances.  Perhaps  these 
after  frauds,  and  intentions  of  the  deft,  and  A,  as  a  part  of 
their  general  practice  to  obtain  goods  by  fraud,  were  properly 

2  Day  206.  ^dmiiled  to  be  proved  in  this  action  ;   otherwise  it  is  not  easy 

a  Jobas.  Ca.  to  discern  how  their  cheating  others  of  their  goods  could  assist 
'rf '  ^Jj'^''  the  ph.,  or  prove  they  cheated  him,  or  tend  to  prove  they 
fnucipit.     cheated  him.  But  other  acts  may  prove  the  intention  in  a  cer* 

tain  act,  as  in  the  case  above  of  the  soldier  enlisting. 
SJohiu.  R.        ^3.   In  the  cases  of  public  oflir^^r^,  n^i  jtidoif's,  justices, 
•431,  Potter  r.  sheriffs,  marshals,  he.  &ic.  it  is  suliicient  the  evidence  proves 
^^1^^'       tbey  acted  as  public  officers,  without  producing  the  evidence 

of  their  appointments. 
$  4.  Caniraeti  mutt  be  proved  at  hid.  See  Jones  e.  Pales, 

Ch.  91,  a.3,  s.  6;  Ch.  80,  a.  1,  s.  18 ;  Ch.  174,  a.  15; 

Ch.  184,  a.  15,  s.  6;  see  probata  secundum  allegata^  Index; 

Commonwealth  v.  King,  Ch.  211,  a.  1 1 ,  and  Spaulding  v. 

Mure,  and  many  other  authorities  there  cited.    See  Ch.  52 

generally,  and  especially  a.  6,  s.  6,  declaration  against  three 

dcfts. ;  proof,  four  received  the  monies,  a  material  variance. 

See  Variance,  Index* 
R.  contract  must  be  proved  as  hid  in  the  pit's,  declaratioii ; 

ffiLOniw*  therefore  if  he  declare  on  one  entire  contract,  as  to  one  sub- 
Ms.  Itor>  ject,  he  cannot  prove  an  entire  contract  relating  to  two  distinct 
tOl.  subjects ;  see  Money  counts,  evidence  on,  Ch.^9,  a.  17,  see 
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Issue.  This  rule,  that  the  contract  must  be  proved  as  huA  ;  nl-    Cn.  80. 
so  the  nile,  the  probata  must  be  according  to  the  allegaia,  is,   ^Jrt.  4. 
like  every  rule  of  evidence  of  importance,  and  frequent  re-  v^'V"^^ 
currence  to  various  cases  in  support  of  facts,  often  of  difficult 
application,  bectuse  of  the  numeroiis  and  vuious  cases  to 
wluch  apjklkable,  difl^reat  io  maojr  material  facts  and  circum- 
stances. 

Art.  4.  General  principles  in  criminal  cases, 

§  1 .  Only  on  the  point  on  which  issue  is  joined,  is  any  M'Nally, 
evidence  admissible,  3  Bl,  Com.  376;  and  if  the  jury  doubt,  f^*'/,-*'!,*''*''** 
the  accused  must  be  acquitted,  especially  in  favorem  viite  ;  i8li,|>p.  1, 
every  witness  must  testify  on  oath : — administered  by  one  not  2, 3, 4, 6,  T, 
authorized  is  void,  as  being  coram  wmjvdiee  ;  and  a  contempt 
to  do  it.   4  BL  Com.  137 ;  3  lost*  79 ;  4  Jam.  I.,  c.  1  $  2 
Hale  P.  C.  283. 

^  2.  The  true  end  of  every  trial  is  tlie  discovery  of  the  4  Bl.  Com.  " 
truth  ;  and  the  best  mode  is  by  testimony  on  oath ;  hence  long  3o2,8&4. 
has  been  exploded  the  ancient  notion,  that  the  accused's  wit- 
nesses could  not  be  sworn  against  the  king ;  and  see  3  VV.  ill. 
c.  3 ;  Stat.  1  Anne,  c.  9  ;  2  Haw.  P.  C.  ch.  46. 

$  3.  Jews»  Mahometans,  and  all  other  persons  professing  to  i  Atkyns,  sf. 
believe  in  a  God,  though  not  in  the  Old  and  New  Testament,  —^'"•^7  9, 
are  witnesses,  if  sworn  according  to  the  ceremonies  of  their 
religion. 

^  4.   All  evidence  sclven  against  a  prisoner  must  be  in  his  6  Mo(f.l66, 
presence  ;  hence  a  deposition  of  one  deceased  cannot  be  read  ^' 
if  taken  in  the  prisoner's  absence  ;  this  was  the  case  of  a  li- 
bel ;  the  right  to  cross-examine  is  invariable.    1  Salk,  281 ; 
2  Haw.  P.  C.  cb.  46. 

^5.  In  the  cases  of  felony,  one  credible  witness  is,  and  M*Naiiy  II. 
ever  has  been,  sufficient  to  convict ;  see  Credible,  1  Burr.  II,  T)yrr  I32.— i 
414.  The  question,  if  rompctcnt,  Is  to  be  decided  by  the  court; 
if  credible^  by  the  jury  j  the  first  is  a  question  of  law,  the  last 
of  evidence  :  so  in  cases  of  treason,  till  the  first  of  Ed.  VJ.; 
2  Haw.  P.  C.  ch.  25 ;  see  1  k  J  F.  M.  c.  11  i  1  6i  j  Ed. 
VI. ;  1  Hale's  P.  C.  298, 301. 

^  6*  The  oath  of  the  accused  is  properly  opposed  to  the  oath  Kciyng,  49.— 
of  the  witness  against  him,  but  in  cases  of  perjury;  hence  g'l'^^j.^^l' 
two  witnesses  tu  convict ;  this  rule  sometimes  holds  in  treason,  liaie's  p.  c. 
ns  where  an  oath  of  allctjinnce  is  actually  tnken.   2  Haw.  P.  3*»i.— Fott, 
C.  ch.  25.    The  first  Ed.  VI.,  c.  12  ;  5'k  C  Ed.  VI.,  c.  11,  ^i^eisl 
not  repealed,  require  two  witnesses  in  treason,  but  one  to  one 
overt  act,  and  another  to  another  overt  act,  of  tlie  same  species 
of  treason,  is  sufficient,  and  so  has  the  law  been  held  since 
the  restoration.   1  Hale*s  P.  C.  296,  304,  306  ;  3  Haw.  P. 
C.  cb.  25;  3  Inst.  24  &c->  cited  Foster^s  C.  L.  135;  Hale's 
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Ch.  so.  Suminaiy,  M ;  Foster's  C.  L.  242;  and  see  Trea^u,  {K>at» 
Jlrt,  4,     Ch.  199. 

V.^v<^     ^  7.  The  common  law  did  not  require  any  certain  nomber 
t  Hnir.  P.c>  ofrntnesses  on  the  trial  ef  any  crime  wfaatmr,  BTNaL  Sl» 
^  ^       S3 ;  tfaterefortt  otte  is  sufficient  by  that  kw  in  treasooy  and  so 
in  belaud,  in  1796 ;  and  whatever  was  evidenee  at  oommon 

law  is  still  so  under  7  W.  TIL,  c.  3 ;  FoSL  340,  and  343, 
etaeof  WilUs.  Though  7  W.  UI.  requires  two  witneseee  Id  the 

very  overt  act,  yet  it  does  not  vary  the  common  cvidenre  as 
to  collatf^ral  matters,  as  to  prove  the  prisoner  a  subject 
M'Nally,  24,      ^  6.   The  prisoner's  free  coniession  to  a  justice,  or  magis- 
l^^Dv^    trate,  or  to  private  persons,  is,  where  proved,  evidence  against 
S14]_Fos.    him,  but  his  whole  coafesstou  must  be  taken  together  ;  bui  a 
Iw'f  C  LMO.  jury  must  consider  the  evidence  on  his  plea  of  not  guilty.  3 
F  cT'aii'^'*  Haw.  P.  C-  ch.  46 ;  Kelyng  18, 19 ;  3  Haw^P. C,  €04; 
S  Btfk. ek  3  Hale's  P.  C.  366;  Foster's  P.  C.  340 ;  but  his  eoafessioii 
is  evidence  against  himself  only,  id.,  8  Bfod.  8d ;  though  otfa* 
erwise,  in  practice,  in  the  cases  of  Throckmorton,  1  St.  Tr.  70; 
trial  of  the  Earl  of  Essex  197  ;  of  Sir  Walter  Raleigh  &c^ 
A.  D.  1003  ;  but  it  must  be  first  proved  he  made  the  confes- 
sion freely,  1  Hale's  P.  C.  284  ;  and  by  one  who  took  it,  or 
to  whom  made,  id. ;  but  to  make  his  contcssion  free,  there 
must  not  he  the  least  liopo  or  fear  excited  in  his  mind,  Gilb. 
Evid.  b)  Luiii,  137,  21l>,  2i7  3  nor  must  he  confess  on  oatb| 
but  if  a  confcission,  improperly  obtained,  leads  to  facts,  those 
may  be  proved  by  other  evidence ;  and  parol  evidence  of  the 
coofeaskm  is  admissible^  only  when  not  reduced  to  writing  fay 
the  justice.   See  Ch.  89. 
ftTNaHy  71       ^  9.  A  person  coosequentially  interested  in  the  event  of  a 
cause,  is  not  a  competent  witness,  2  Haw.  P.  C.  ch.  46,  see 
tlie  Kine;  v.  Whiiiui;  ;  the  Kins;  v.  Nuny ;  King  v.  Ellis  ;  see 
thc<^p  rn'^os,  Ch.  90,  a.  11 ,  and  there  several  otlier  cases  on 
this  point.  And  if  the  objection  be  to  the  interest  of  tiic  wit- 
ness, it  affects  his  campeitnrif,  if  to  influence,  his  credit ;  and 
to  this  only  if  the  matter  whence  the  objectiuu  arises  is  doubt- 
ful ;  and  if  the  proceedings  cannot  be  given  in  evidence  Id  re- 
cover agamst  the  witoess  in  another  cause,  the  cbjectioD  is 
general^  to  the  credit.    See  the  great  ease  Abraham's  qui 
tarn  «..Bunn,  Ch.  60,  a.  11,  &c.  there  examined  with  like  car 
ses,  and  the  Commonwealth  ««  King  h  al.    One  is  traconye- 
ient  if  he  thinks  he  is  interested,  though  he  is  not  in  strictness 
'   yf  law,  Leach  Cr.  Ca.  2d.  Edit.  110,  144  ;  Gilb.  Evid.  by 
LofR,  222.    And  in  several  criminal  cases  witnesses  are  ad- 
mitted, though  apparently  interested,  and  from  necet-ity. 
M'Ndlv  Its,     §  10.  If  the  jury  believe  tlie  testiniony  of  an  ac*  oniplice. 


C.  ch 

Usch's  Cr.  Ca.  3  Edit.  141.— M'Naiiy  137,  m.^l  Hate  s  P.  C.  906.— M '^aliy  W 


M(^-«Htw  though  totally  uncorroborated,  a  prisoner  iiia)  be  convicted 
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Qtpitallj ;  and  though  this  aocomidiee,  or  purikef^  ermimi,  Cb.  80. 
be  indicted,  but  oot  conYtcted.  T<mge*s  case.  Nor  is  his  com-   Art.  4. 
petencjr  affected  by  a  promise  of  ptrdco,  but  only  his  credit ;  i>^v^,> 

but  gif'trr,  2  Hale's  P.  C  '2^0; — is  competent  to  testify  to  the 
graoU  jury  to  support  an  indictment  agauisl  a  partirt'ps  mm- 
ini>,  and  the  bill  found  is  good,  though  the  accuaiplice  bo  not 
pr<<'viousiy  admitted  au  evidence  for^ecrowoj  Doctor  Dudd's 
case ;  but  it  is  a  nile  oot  to  admit  him  if  there  be  sufficient 
evidence  (o  convict  without  his,  sad  rarely  to  convict  on  bis. 
abne ;  and  if  A  and  B  assault  and  beat  C,  and  are  indicted 
ieparately,  they  are  witnesses  for  each  other.  See  Ch.  90,  a. 
2,  s.  5,  Clarke  ».  Shee  &l  Johnson  ;  nnd  Ch.  90,  a.  II,  s.  24, 
Bush  V.  Railing;  his  dying  declarations  adou8sibie»  1  PhiJ« 
Evid.  217. 

^11.  fViinesa^ privUeges  fyc.y  as  to  improper  questions.  He  is  2  Haw.  P.  C. 
not  to  be  asked  any  question,  the  answer  to  which  may  oblige  fj  'tH^na! 
him  to  accuse  himself  of  a  crimsi  or  to  delarae  himself,  or  tomake  ~4  D.'fe  e. 
himself  obnoxious  to  some  penal^ ;  and  the  court  will  caution  ^^'^  "^^t. 
bim  against  vohintaiy  answers  which  may  eiipose  him  to  pun-  ^,^§9^ 
ishment  or  infamy.    But  an  answer  is  not  to  bo  objected  to  if  inst.479,  Tfie 
it  only  imports  a  punishment  already  inflicted  ;  hence  he  may  Kmgt?.  Jack- 
bf?  a-^k'  d  il  iie  has  not  been  in  tlie  pillory  for  perjurv,  or  if  lie 
lias  nui  been  tried  for  a  certain  offence,  or  been  pardoned  lor 
perjury.   The  King  0.  Duon ;  The  King  e.  Weldon. 

A  witness  must  swear  from  his  knowledge  of  the  fset,  when  simt  let^ 
under  examination  in  chief ;  but  his  behdf  is  evidence  when  |£'^»^^7" 
cross-examined  on  either  stdis  ;  but  one  may  be  guilQr  of  per- 
jury though  he  swear  a  thing  according  as  he  thinks,  persuades 
himself,  remembers,  or  believes,  Leach's  Cr,  Ca.  270  j  if 
he  iinow  to  the  contrary,  and  this  be  proved. 

^12.     In  a  criminal  or  penal  cause  the  deft,  is  never  forced  4BaiT.  2484, 
to  produce  any  evidence,  though  he  shooM  hold  it  in  bis  hands      v.  Har> 
in  court     nor  can  he  be  legally  required  to  produce  it  against  ^lo^]^^' 
himself ;  but "  in  civil  causes  the  court  will  force  parties  to  pro*  8147.— 2  Ld. 
duce  evidence,  which  may  prove  against  themselves  |  or  leave  ^^b* 
the  refusal  to  do  it,  after  proper  notice,  as  n  "^irong  presump- 
tion to  the  jury      per  Lord  Mansfield  ;  all  in  criminal  cases,  on 
the  maxim,  no  man  is  bound  to  accuse  ijimself,  and  so  to  pro- 
duce any  evidence  against  himscll.    i  Wils*  239^  and  sev- 
eral  cases  cited.   But  the  prisoner  may  have  notice  to  produce 
a  paper,  and  if  be  do  not^  a  copy  may  be  used*  or  contents 
proved,  &c.    M'Nally,  239  ;  see  ch.  80^  a.  1,  s.  64* 

^13.  One  indicted  for  treason  or  other  crime,  may  shew  M'Nallv,24S» 
with  what  intention  (gno  ammo)  he  did  tlie  net  charged,  by  ^1''  j, 
witoesses        not  only  by  proving  his  general  character  and  dy,\^D^^ 

171M,  iodiet 

ed  for  treuon  in  compa^ln^i^tbe  ktagll  dttthw^  D*  II.  £.  48&^F4ilar'f  Cr.  L.90ak  ' 
908,216— 1  Hale  iP.C.  116.  ' 

VOL.  III.  39 
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Ch.  80.    conduct,  and  particular  acts  and  expressions  parts  of  tlic  cas^? 
Art.  4.     elKLiged,  but  also  to  shew  his  inleiition  or  opinion  on  tiic  bub- 
V^*V"^,/  ject,  whereon  he  is  accused,  as  a  reform  in  srovernmenl  to  be 
of  a  certain  kind  ike.  ;  and  to  this  end  he  may  shew  his  coq- 
vei:baiiou,  ai  suiy  tiuiu  or  ia  any  place,  upon  the  subject,  in  or- 
der thtt  the  eourt  tod  jury  may  letm  bb  real  nteatiQiis  in  tlie, 
cage  OD  trial*  Heoc6  Hardy  was  allowed  oo  this  principle  to 
ask  his  witness  this  question,  Did  you  ever  hear  sse  state  what 
my  plan  of  reform  w  as  f  To  whlcli  the  witness  answeredy  Too 
always  staled  it  to  be  the  duke  of  Richmond's  i^atfr^Hiniversal 
suffrage  and  annual  parliaments.    This  question  was  objected 
to ;  see  tbe  cases  cited  and  nice  distinctions  made  on  both 
sides.  But  declarations  made  by  the  accused,  applyins^  to  facts, 
and  even  to  the  case  charged,  and  though  intended  a  part  of 
it,  are  not  evidence  for  hitii,  but  are  against  him,  as  the  law 
presumes  no  man  declares  facts  against  himself,  unless  true ; 
bot  if  in  diUfcotty  will  make  declarations  for  himself. 
limSvU.     ^  14.  ilea  ode.  The  last  head  indiaded  not  onl^  the  ret  Miff, 
but  a  wider  inquiry  as  10  time  and  place.  Hearsay  is  often  giiven 
m  evidence  as  a  part  of  the  res  gesta  ;  this  is  often  done 
when  tbe  nature  of  tlie  act,  or  tbe  intention  of  the  actor,  needs 
explanation,  in  order  to  show  the  character  of  the  action,  or 
Bia.Sa*'      the  true  intention  of  the  actor,  or  both;  as  if  it  be.  alleged  a 
mnn  t  i^iiy.  trader  in  absenting  himself,  committed  an  act  of  bankruptcy ; 
— £>ira.  tiOtf.   his  declarations,  at  the  time  he  left  his  home,  are  a  part  of  the 
res  acta,  and  may  be  proved  lo  iliew  his  motives,  or  inten- 
tions in  leaving  his  home,  whether  made  at  his  departiue  or 
return.  When  in  a  trial,  it  becomes  material  to  shew  want  of 
1  c<m.       due  diligence  of  the  service  of  a  former  attachnient ;  held)  an^ 
387,  pim^  swers  given  by  strangers  to  the.offioer's  inquiries  respeclmg 
*'  the  debtor,  might  be  proved,  such  answers  being  pkrt  of  the 

1  Camp.  177,  gtiia.  So  letters  written  by  the  payee  of  a  promissory 
Kmuv.IiOw*  pote,  when  infide,  and  forming  a  part  of  the  original  (ransac- 
tion,  re*  acta,  smi'  ndiiHSsible  in  evidence  to  prove  the  true 
consideration,  even  in  a  suit  !)y  the  indorsee  agamst  the  mak- 
er. It  seems  this  was  a  ca^o  of  usury,  that  made  the  uoit: 
void  in  the  hands  of  tiie  indorsee.  So  a  receipt,  lakeu  in  a 
Ibreign  country  for  goods  sold  there,  b  evidence  as  part  of 
the  f«i  oeto.  See  ch.  97,  a.  2,  s.  1*  Russel  v*  Boheme. 
Cases  of  this  sort  are  nnmerous ;  see  Aveson  e.  Kennatrd, 
ch.  89,  a.  8,  s.  10 ;  other  cases,  %  Siarlde,  341,  Rex  v. 
Clarke. 
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BOOKS  IN  ETIOCKCE. 

Abt.  1.  Booh  generally,  -J  1.  As  tbif  respect  evidence 
there  are  4  kinds  :  1.  Books  of  public  records  :  2.  Books  of 
privRte  rorpoi  ations  :  3.  Books  of  accounts:  4«  BooJu  of 
several  kiads,  but  admitted  on  one  principle. 

^2.  Ill  regard  to  public  records,  or  books  of  public  records, 
three  gene i id  questions  arise:  1.  What  are  public  records, 
od  sMb  ts  that  eopies  of  them  ai:e  to  be  used  in  trials  at  law, 
lDilm4  of  origiaaki?  tliis  poiot  will  be  oonndmd  io  flus 
efaspter :  3.  Wbat  are  legal  copies  of  tbe  books  or  reeords, 
such  as  a  party  may  legally  use  aS  evideoce  in  a  jodidal  trial 
ID  the  piaeeofthe  ongpinlf  tbese  copies  will  be  considered  in 
a  subsequent  chapter,  as  to  copies  :  3.  What  effect  have  these 
public  records  on  parties  to  bar  or  bind  them  P  In  this  third 
view  of  the  record,  it  is  very  rnnHiujn  to  coiisich^r  or  say,  the 
verdict  in  such  a  cause  cannot  be  given  in  evidence,  by  such 
and  such  persons  or  parties ;  this  view  therefore  will  be  pur- 
sued ia  a  subiicqueat  chapter,  ia  which  verdicts  will  be  (he 
ftibject. 

jS»  to  hooki  of  pri9aie  eorpmUiontf  estaMiibed  hy 
speinal  sIMtas  ibr  private  purposes.  These  are  mere  privite 
property,  like  tbose  of  individuals,  and  to  inspect  which,  no 

stranger  has  a  right,  but  only  members  of  the  corporations,  as 
such  interested  in  these  books  :  they  will  be  considered  in  a 
subsequent  article  in  this  chapter.  Being  mere  private  books 
and  property,  only  the  originals,  by  the  strict  rule?  of  law,  can 
be  used  in  judi(  ial  courts,  tliougli  it  is  very  coinuion,  by  con- 
sent of  parties,  to  allow  the  use  oi  attested  copies  in  evidence. 

^  4,  At  to  bookt  of  accounist  or  tbe  private  account  books 
of  indifidiiab,  add  partnersbips ;  tbe  origlnab  only,  and  among 
these;  oidf  ifao  first  entriee  are  evldenoe  at  all  $  and  these  en- 
tries  are  evidence  onlj  when  sworn  to  or  proved,  and  only 

regard  to  a  few  matters,  as  the  quantity  and  deliveiy  of  goods 
sold,  or  the  quantity  or  amount  of  work  done  ;  and  some  few 
other  matters,  as  to  which  hcrtcr  evidence  h  not  expected. 
These  books,  a  spec  ic^  of  i  videace,  wiU  also  be  considered  ia 
mnother  article  in  tiiis  (  Iiaptcr. 

^  5.  And  as  to  books  of  several  kinds,  as  log-books,  prison- 
books,  bank-books,  kc.  they  will  be  considered  in  another 
article ;  and  copies  of  them,  w  ftr  as  to  be  used  in  legal  evi- 
deboOy  in  ch.  83. 
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Ch.81.       AnT.2.  Puhlk  reeords,    §  1.  A  public  record  is  a  book 
Jlrt.  2.    or  roii  made  and  kept  iu  pursuance  of  i»onie  public  law.    It  is 
v.^^v-^  believed,  invariably,  in  the  United  Slatei  in  parfaance  of  iome 
^  pubiie  elttute ;  as  it  it  not  recollected  that  any  one  authentie 

record  exists  here,  copies  of  which  may  be  Jcjgafly  used  in  tn> 
ab  at  laWi which  receives  its  authenticity  from  ancient  uuwiiUMi 
law,  as  many  of  the  public  records  in  old  countries  do,  by  rea- 
eoo  that  the  statutes  originally  establishing  them  are  lost,  ft 
h  one  of  the  essential  prnprrTies  of  a  public  record,  thai  ii 
must  be  kept  in  some  one  place,  for  every  ' one  to  have  re- 
course to  it  who  may  have  occasion  to  make  use  of  some 
pan  of  it,  and,  therefore,  that  it  be  not  carried  about  ftoiu 
place  to  place,  to  be  used  in  this  or  that  trial,  in  this  or  another 
court,  as  parties  may  htm  occasioo.  It  follows,  a  pubiie  reo» 
erd  is,  m  its  natuie,  a  thing  stadciiiary,  eeosiaotlj  had  in  soM 
one  known  plaee,  and  in  the  keepbg  ofsome  known  officert 
by  kw  appointed  and  sworn  ibr  the  purpose*  It  also  fbttowi 
that  copies  of  these  records,  or  of  parts  of  them,  as  the  case 
may  be,  properly  authenticated,  must  be  legal  evidence,  or 
othenvise  facts  contalued  in  them  never  could  be  Btade  parta 
of  case^  in  trials  at  all. 
GUbert^*^*  §  2.  Public  records,  thus  established  and  kept,  are  the 
F«ake,Vba«  bluest  evidence,  "  and  are  so  respected  in  law,  that  no  evi- 
lipi'  dence  whatever  can  be  received  in  contradiction  of  them  ;** 

and  the  vafidi^  of  a  record  cannot  he  impeached  by  any  alle» 
gatioo  in  pleading ;  Green  k  al.  e.  Ovin|^,  16  Johns  R.i6s 
1  East,  366 1  but  is  not  conclusive  as  to  the  truth  of  allegations 
not  material  or  trsversable.  Co.  lit.  86S9  cited  1  Pfaili 
Evid.  838.  ITcnce  a  pit.  in  a  first  action  on  a  bond,  may  aver 
it  made  at  B,  aiici  in  a  second  actioo  at  A.  See  eh*  i60»  a» 
2,  s.  27. 

3.  It  remains  in  this  article  to  inquire,  what  are  public 
records  in  the  United  States,  and  especially  in  this  Stale. 
Many  are  cleaily  &o,  as  all  the  public  acts  aud  resolves  of 
lh«  Federal  and  State  legislatnres,  entered  in  their  books  «r 
tolls,  kept  fan  the  purpose  by  their  proper  cfieers ;  so  al  the 
votes^  orders,  and  tesolfeB,  appontmeiNi  and  legal  derianns 
of  the  Federal  and  State  executive,  entered  k  and  kept  in  a 
b'ke  manner ;  and  so  all  the  doings  whatever  SO  entered  and 
kept,  of  the  Federal  and  State  judicial  courts.  As  public  law  is 
ill  the  breasts  of  the  judges,  the  law  presumes  that  they 
recDztiise  it  of  course  ;  not  so  as  to  private  or  special  law,  as 
private  or  spctKil  staiules  &i.c.  ;  these  iinist  Ijp  specially  shewn 
in  pleading  or  evidence,  before  judges  will  notice  them  in 
ooi^emplatiim  of  law. 

Ab  copies  of  pthaia,  ns  wel  as  ^  pabie  Halntea,  resoifeib 
and  ordeiBy  must  be  allowed  in  evidence^  uthe original  bes^ 
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and  rolls,  containing  the  private  ones,  cannot  be,  nnd  never  Ch.  81. 
liave  been,  cairied  irom  court  to  court|  and  iiom  place  Art.  2. 
to  pkcey  u  llie  tvideace  h  tbtm  it  winted  by  one  and  v^^^v-w 
motiwf ;  Ihe  dMfttfOM  batire«s  public  and  pihrate  acti  is 
aol  materiel  «a  manen  of  eridaaoe,  aKcept  ui  tbe  mdila  of 
amhoBliaaiing  copies,  and  printoil  jaqiff«BBioiis,  so  aa  to  mike 
tbem  legal  evidence.  The  judges,  supposed  to  have  tbo  pub- 
lic acts  of  the  legislature  in  their  minds,  have  always  received 
as  evidence  the  common  printed  impres-^ion?  of  ihem,  espe- 
cially if  printed  by  a  legislative  order;  and  ihouL^h  in  a  lew 
instances,  tor  greater  caution,  the  Secretary  ha^  ( ( i  tifled  that 
he  has  compared  the  printed  impressiuns  w  jtli  ilie  unginuls  in 
liis  office,  and  finds  them  correct,  yet  lins  by  no  means  li&a 
been  a  general  praotioe.  But  as  to  private  acts,  the  case  is  dif* 
iBioDt ;  judges  aie  ml  snppeaeJ  lo  have  the  ooBtenla  of  then 
io  their  nunds,  or  to  know  man  of  them  till  shewn  and  prorw 
ed  lo  he  asthentic,  than  they  do  of  the  deeds  of  parties; 
hence  much  moi»  evidence  of  their  authentication  is  requiredt 
nnd  this  evidence  must  be  a  copy  attested  by  the  Secretary, 
the  legal  keeper  of  the  originals,  or  n  printed  impression  of  a 
number  of  these  private  acts,  exnuuQed  and  approvod  of,  as 
being  correct,  by  the  leerislature. 

$  4.  Hence,  as  a  aiauer  of  evidence,  it  is  often  material  to  jE».D.  Tag, 
ki^w  if  a  copy  of  an  act,  offered  in  evidence,  be  of  a  public  — «!>.  k  SL 

«r  priinm  aet.   Wlaa  are  publie,  or  what  pnvete  ac^,  is 
freqiientlsr  e  aioe  faeslion  $  ao  mndi  so,  thaif  neve  have  been  r 
eeveral  dlAraot  decisions  m  regard  to  the  aame  act,  as  the  i 
23  H.  VI.  c.  9,  rehitive  to  aherift'  bonds,  nhieh  after  centu-  I'^ieT^r' 
ries  of  doubts  and  of  opposite  eooslnieiions,  was  held  to  be  a  Phii.'Evtd. 
p^ihlic  act ;  and  that  the  court  would  take  notice  of  it,  though  f^jjjm^wil!' 
no[  ]ilradcd.     The  distinction  lins  bcrn  nlrcndv  considered  io  D. an, 
part,  and  may  be  further  pursued  ni  dt  It  lor  penalties  on  stat- 
utes ;  at  present  it  may  be  sufficient  to  observe,  that  tiie  dis- 
tinction is  less  material  here  than  in  England,  as  here  Con- 
gress passes  but  very  few  private  acts,  and  those  clearly  so. 
nnd  in  this  Slate  pabfie  end  privaie  acts  are  genatally  irau 
nanamted  in  Uw  hnpwinoniof  the  kws,  and  ao  in  noat'of  the 
otiierflMea. 

$  tk  hi  eDine  eaees»  private,  as  veil  as  public  acts,  may  be  t  Mor.  e.  55, 
given  is  evidence,  as  when  they  do  not  avoid  deeds  ;  bm  when  ^^H^^*^ 

they  avoid  legal  aolemnitles,  as  usurious  deeds* or  sheriffs' 
bonds  &ic.,  they  must  be  pleaded.  In  this  respect  the  distino* 
tion  between  public  and  private  acts  is  not  very  material, 

§  6.  In  regard  to  public  records,  in  all  States,  two  other 
material  questions  arise  :  How  lar  do  tliey  extend,  or  in  other 
words,  what  are  public  records,  to  which  all  the  citizens  or 
aabi^ec^  have  aocesBi  and  of  whicb,  n  the  nature  of  things. 
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Ch.  81.   copies  must  be  legal  evidence  :    are  ihc  records  of  ooe  State 
Art,  2,     public  records  in  another  ;    are  the  records  of  our  towns 
and  of  our  justiee  courts,  kept  as  is  providod  for  kj  law,  pub* 
lie  reoords,  so  of  our  ptrishes,  Ieo.  f  Sd.  How  dull  oi^io» 
be  tuthentkated  ? 

1  MaM.  R.  ^7.  In  this  case,  the  Supremo  Jiidickl  Court  of  MaM* 
i^Maxwdr  decided,  that  when  the  statute  of  another  State  is  re- 

Ch. 42  ft. 8,  ''"^-^         defence,  it  must  be  set  out  in  the  plen,  thnt  the 
Bartlettv.      court  may  see  if  the  statute  ^tippnrts  the  proceeding  or  not; 
Ch'^nf  T^r  ^"^^     ^^^^  action,  Bartleii  v.  Knight,  the  same  court  held,  that 
t,2A,9^ump  ^  judgment  recovered  in  another  State  "is  not,  in  all  cases. 
In  Pew    conclusive  evidence  of  dcl)t,  in  an  action  of  debt  brought  here 
judgment  ia      ^"^^  judgment.'*    On  the  whole,  the  court  cooaidered  tbu 
ifaiyiand,    M  %  Iwoitii  judgment,  not  rendered  the  more  eoDclusnre  hj 
^  ^ Congresti  wiiich  tbo  oourt  dioagbt  ooly  refpoolBd 
dMMof  a    ^  proof,'  or  manner  of  authenticating  such  judgment,  and 
jiM  debt,  8    not  its  logs)  ofiect ;  this  point  U  briefly  considered  io  aoodMr 
Johns  R.  194.  chapter     not  a  foreign  judgment,  9  Mass.  R.  462. 
1  0ail.  204.       ^  8.   Tn  Pennsylvivnia  it  has  been  decided  that  a  printed 
--Se«cii.&5,  ;;t.itute,  blue  slieotSy  which  is  ofideoce  in  Virgiaia»  is  so  m 
Pennsylvania. 

§  9.  In  this  case  the  court  decided,  tliat  the  printed  booi>:, 
4tt,K«MM-  of  ihc  printer  of  tlie  General  Court,  is  not  ©vidence  of  pri- 
tonv'  cau!'  ^       as  Public  statutes  ;  and  10  enUo  aa  9^ 

dtad  t  Phd.  i|»poioled  hf  ft  ivriting,  to  testify  to  its  oootents,  be  moit  fint 
Evid.m    ptovo  h  is  lott  or  destroyed ;  and  io  this  oeee  die  eoort  re- 
quired an  exemplification  of  the  private  act  or  reaolvei  the 
.  pits,  relied  on  i  this  distinction  is  aocmding  to  general  prM> 
tice.    Public  acts,  printed  by  the  printer  of  the  legislature, 
have  been  received  in  fvlrlr-iire  :   but  private  acts  printer!  hy 
him,  not ;  but  an  exemphhc  n  imi  of  it,  or  a  copy  attesfL  l1  l  y 
the  Secretary  of  the  State,  has  been  required  in  order  to  make 
such  private  act  evidence.    But  below,  and  3  Johns.  R.  125. 
A  private  is  as  a  pubUc  act,  against  him  in  whose  favour  it  is 
enacted,  aa  be  must  knoir  its  contents. 
M.t«,i606,    ^10.  Bf  tUe oet  H  was  enaotod,  *^tbscilio  priassd oafMs 
Mus<i  Act.—  of  the  private  acts  and  resolves  of  this  ConmKNBFeftlth,  fmh 
•^ik.  hereafter  shall  be,  printed  bj  and  under  the  au- 

Uke  Act<;  in  thority  of  the  Legislature  this  CfMiunonwealth,  shall  be  nd- 
IfuiL  OT '^■t  good  evidence  thereof,  in  all  courts  of  law,  without 

6fi  r  r^-2*.— 1  any  further  proof  whatever.  Still  if  the  question  be  inn  He, 
R  L.  527.—  was  tliis  or  that  act  or  resolve  prinitnl  liy  suc  h  authority, 
Peonsylva'-"  ^'i^re  can  be  oo  way  to  prove  it  was,  but  by  resorting  to  the 
appointment  of  the  printer  of  the  legislature,  which  has  usu- 
4CraB.a88.  gUy  been  by  an  annual  public  act  or  resolve,  and  proving  he 
in  iaot  did  print  die  act  or  resolve  in  qoeaiioii* 
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'   ( 11.  TH»  act  piond«i»  "that  (ha  feoordsasd  judidal  Ch.81« 
poceediogs  of  tbe  courts  of  anj  State,  ihatt  be  piOTed  and  «Aft.  3. 
idmhted  m  any  olbMr  court  wimin  tbe  United  Statesi  by  the 

attestaticD  of  the  dark,  and  the  seal  of  tbe  court  annexed,  if  ^^vf^^"* 
there  be  a  teal,  together  with  a  certificate  of  the  judge,  chief  IS^^^a^ 

ju5?tice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  dne  form."  This  act  ap^es  ooly  lO  the 
State  court.    Coiciaan,  136. 

.  ^  \2.  Our  printed  acts,  })ub]ic  or  private,  of  Congjress,  or 
the  6iaie  legislatures,  are  usuaiiy  no  otlierwi&e  aulliealicaled  ^^^^^  ^( 
than  by  the  words  printed  in  some  part  of  the  edition^  print-  sittings  of  ii» 
ed  by  authcNri^,"  by  iL      and  if  it  be  denied  A.  R  bed  tu-  ^;;[^;;^  ^ 
tbority»  or,  in  fiiict,  priateil  tbe  booki  there-  ia  no  wty  to  le-  »  sadavit^ 
move  tbe  objection  but  to  bave  recourse  to  hie  afqpoiatment,  i  cniwm*  B. 
and  to  prove  the  lact  be  did  print  the  book» 

The  judges  report  ia  no  pertof  the  record.  6  Maaa*  B.i^^» 
224,  M'Faddeii  v.  Otis. 

To  the  question,  what  nre  pubHc  records,  it  may  be  observ- 
ed, that  there  is  no  cioubl  but  tlial  all  fhe  doings,  recorded  by 
the  proper  oflicers  of  our  Federal  and  bt;ite  Courts,  Legis- 
latures, and  JCxecutives,  arc  public  records,  lo  wlucli  every  citi- 
len  may  have  recourse,  and  true  popies  of  which  may  be  uaed 
in  evidmce>  except  aome  pcoceedinga  ctmlkuiimaUy  seani. 
Tbe  records  of  our  District  Conrta  m  admiraky  inatters,  are 
public  records  to  all  the  purposes  of  evidence;  they  are  conclu- 
sive  to  tbe  point  directly  deeided }  they  are  open  to  all  to  inp 
spect ;  and  if  wanted,  as  evidences,  the  originals  are  not  to 
be  carried  to  other  courtsj^  but  these  attested  copies  are  to  be 
received  as  evidence. 

$  13.  So  the  records  of  our  justices  of  the  peace,  ia  all  4  Muis  U. 
cases  in  which  ihey  exercise  a  judicial  power,  in  civil  or  crim- 
inal  matters,  are  pubUc  records  j  lliey  respectively  have  juris- 
diction in  aO  small  causes,  civil  and  criminal,  arising  iritbin 
tfaeir  reqiective  countiesy  in  some  cases  with,  aiid  in  some  with-  iifif«b  li, 
out  appeal ;  their  power  is  established  by  statute  law,  and  by  t78C 
law  "  each  justice  of  the  peace  shall  keep  a  fair  record  of  all 
liis  proceedmgs,''  and  on  his  judgment,  duly  recorded,  a  seirs 
facias  may  issue,  or  d\sbt  be  brought,  and  oo  appeal  be  .must 
give  "  a  copy  of  the  whole  ca^e"  to  the  appellant,  in  a  Mass 
civil  raiise;  and  "a  copy  of  the  whole  process,  and  of  all  JJjS?  • 
wriUugs  filed  before  him,"  in  a  criminal  cause.    Kacb  citizen 
has  access  to  his  records  ;  and  if  as  evidence  to  he  used  else- 
where timu  before  the  justice  himself,  attested  copies  have 
ever  been  used,  and  not  tbe  originals ;  and  of  writs  of  error 
and  certiorttrit  attested  copies  of  bis  record  are  the  evidence 
auad  ground,  the  higher  court  proceeds  npooi  and  his  lecoVd  is 
kept  under  eath^ 
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(14.  SoloaQAe  puipoiMof^evidciieeour  PhibmCodrt 
teoorda  an  fobUe  reoords^  kopt  by  a  register  appointed  mm! 
8W011I  for  the  purpote,  to   hm  the  earet  eustDdyyand  keej^ 
Si^^^'    ing  of  all  files,  papers,  and  books,  to  the  probate  offiee  b^ 
1^  ^    lo^PH  i**  HiMi  wbemew  ibe  records  of  this  court  are  wanted 
as  e\daeace  in  any  other  court,  attested  copies,  and  not  the 
originals,  are  carried  to  it,  except  in  a  few  very  special  cases, 
in  which  it  may  he  necessary  to  inspect  and  examine  tlie  orig- 
inal paper,  and  copies  from  this  o&ce,  attested  by  the  regiA- 
tcr,  are  evidence  in  all  cases. 
Acts  M  to     *   ^  15.  So  our  reconb  of  towns  and  pari:aue&  are  public  re- 
m'^^'^f       ^^^"^  aa  far  as  tbe  fatw  reqaiiea  them  to  be  kaot  for  the  pur- 
i7t6.-Maine;        ^  etoctloMi  nMda»  and  town  and  parisb  attia;  and 
ch.  135  —  '  the  law  requires  a  record  to  be  kept  of  every  thing  the  town 
—I  D  I^l-       pj^i  lsh  is  empowered  by  law  to  do,  and  appoints  and  swears 
68i>  — 1  Mor.  an  officer  in  each,  for  the  purpose,  and  oc^es  attested  by  him 
E  246.— 12  are  evidence  in  the  Federal  and  State  courts,  and  the  f^riscin- 
fiirn  93^401!  required  to  he  carried  as  evidence  to  eitln  i  ;  md 

— Peake**  E.*  if  in  any  case  theori2;inal  is  to  !)e  carried  to  a  couiiio  be  used 
8^^307'—   ^  evidence,  it  is  only  where  liie  law  dors  not  require  it  to  be 
fianb.         recorded  in  the  town  01  parish,  as  the  lot ord  of  the  minister 
Bl.  Com.    of  the  parish  usually  keeps  of  biiilis  and  deaths,  which  the 
D^^j^Uie""  law  does  not  require  him  to  keep,  but  the  townnderk  on^; 
Ktiigir.o«ria.  QT  as  wbere  some  deed  or  paper  is  filed  in  the  town  or  pariah 
r*^'''     'V^'Ofds,  that  is  not  property  any  part  of  tben.  There  seems 
^,846.       to  be  no  question  but  that  eveiy  eitiien  has  access  to  town 
reeordSf  forsome  purposee;  for  instanoe,  aland  cause  is  pend- 
ing in  the  county  of  Linoolu,  any  party  conceroed  in  it  has  a 
right  to  have  certificates  of  hirfhs  and  deaths  from  the  town  re- 
cords of  Boston,  paying;  tlie  le«;al  fees;  sooiIk  i  mailers, and  mat- 
ters from  parish  records,  there  by  law  require<i  to  be  recorded. 

§  10.  Some  original  pnpers,  filed  in  high  offices,  and  not 
properly  a  part  of  their  records,  have  been  required  in  trials 
at  law,  and  copies  hm  been  reiused,  as  in  dm  article  respeeh 
ing  copies. 

8D^E«io  ^  1^*  But  paMic  books  are  not  to  be  open,  or  mspectad,€n 
Atherfoid  v.  *  *U  occasions,  as  some  may  require.  Itwrefate  where  two  mea 
Beard^i^    lay  a  bet  on  a  certain  event,  to  ascertain  wbicfa  an  inspeetkn 

of  public  revenue  books  became  necessary,  and  the  proper 
officer  was  cited  by  dncer  icensi,  and  held  he  was  not  boond  to 

produce  thcTn. 

•  D.  b£.  $  18.  in  tins  action  the  court  decided,  that  if  a  corporation 
SSO,  ftftS,      sue  the  deft,  for  toll,  he  beins  a  stransrer  to  the  corporation. 

had  DO  right  to  inspect  their  books  and  papers  any  luoie  tiian 
WUs^  240.    those  of  an  Mifidoal ;  this  was  the  corporaticm  of  Soucbanp- 
ton.  It  was  said  by  Lord  Kenyoo,  that    corporations,  like 
indtndtts]8»  have  their  rights  and  eitates^  they  may  (except 


Phil.  £vid. 
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wboi  o  they  are  restrained  hy  the  ?taim(  s  of  ^Tortmain)  acquire    Ch.  81, 
lamlrd  property."    He  thought  the  hue  cases  allowing  snrh   Art,  2. 
jn^[)cciiuus  not  law,  though  he  said  a  court  of  equi^  might  ^«^irv'^^ 
aiiovv  tiiem  on  a  full  nu|uiry  and  proper  terms. 

$  19*  Bat  parabioiiers  have  a  right  to  view  parish-books,  u  Mod.  134, 
Tm  OM  is  perfect^  eonaialeot  with  GteaveB*  eue,  becanse  YwuT.^' 
lure  the  puiahkmeis  have  «n  inimst  in  the  pariA-books.  ovr~^ 

^30.  And  in  this  ease  the  court  decided,  that  a  stranger  i'wib.8ni 
Ins  no  right  to  inspect  <»>rporatioQ-book8.  See  also  1  Wils»  ^^od^^^tt^ 
240,  Rex  V.  Purnel,  vice  chancellor  of  Oxford.  This  was  an 
ioforraation  against  the  deff.  for  a  n>!sdemeanor  in  his  office, 
and  held,  ibn  crown  shall  not  inspect  the  books  and  slatutps  of 
the  universii))  ;iiid  many  cases  cited  to  the  same  purpose. 
This  was  a  critijiiiai  case. 

^21.  This  was  an  iafiMrmatWD  for  electioa  bribery,  aed  on  1  W  B1.lal^ 
votioii  the  oouort  fefaaed  a  rule  to  inspect  and  take  eoplea  of 
^  boeka  of  tlw  corporatioa  of  Kfesham,  b  order  to  prave  a 
witness  of  the  prosecutor  a  freeman  of  Evesiiam.  The  motioo 
to  inspect  was  made  by  tlie  prosecutor. 

^  22.  But  on  motion  by  the  deft,  to  inspect  the  books  of  t  wih.  299^ 
the  Sessions  of  the  corporation  of  KIndalc,  the  court  allowed  ^jj^J^^ 
it,  and  said,  "  these  are  public  hooks  which  every  body  has  a 
ridit  to       and  without  first  shewing  they  coDtaioed  matter 
pertineiii  u>  ihe  cause. 

<J23.  liurnsiuble  ui  this  case  sued  for  loll;  the  court  granted  3D.  ^^£.303, 
a  rale  for  inspecttng  iheir  deeds  &c.,  as  related  to  the  toll,  on  S''»''^'^i.'^i!L 
the  town  elerk,  which  he  was  to  give  on  oath.  The  ooart  ^,  Laiu«x. 
wast  OD  the  ffomi  ehaneery  would  do  it ;  thb  ease  wasdeni* 
ed  to  be  law  In  Greaves*  case.    Here  the  action  was  be* 
twees  the  town  and  the  deft.,  and  bis  inspection  waa  to 
pry  into  their  title,    A  case  far  less  reasonable  than  his  in- 
spoctins;  their  records  in  matters  for  his  benefit  and  not  against 
ibeir  interest.    I'iie  cases  cited  against  this  inspection^were,  ^'Jrj' ^^^^'^ 
Cox  r.  Coppiny:,  0  i\Iod.  395  ;  the  refusal  was  to  inspect  par-  a46, 348,  an* 
ish  books,  for  tiicy  contained  the  dcft's.  evidence,  who  oppos-  other  case* 
ed  the  motion  ;  Rex  v.  Bridginan,  2  Stra.  1203,  to  the  same  'gg^^* 
efibet,  the  matter  m  dispute  between  the  eoiporatkm  and 
party  was  of  a  pritate  nature ;  Crew     t  9*  Seundeie,  % 
Stra.  lOOS,  the  court  thought  the  rule  must  be  confined  to  the 
^rsons  interested  ;  and  2  Strange  1223,  the  court  thought 
only  members  of  the  corporation  had  a  right  to  inspect  the 
books,  and  only  those  nece^siry.    For  ihe  inspection  were 
cited  IVTnyor  of  Lynn  v.  Denton,  1  D.      1^.  6SU,  tlie  court 
alloweii  oiuj  not  a  freeman  to  inspect  the  corporation  books  ; 
Jones  V.  lirotherton,  the  corporation  of  Gloucester  had  seized 
caiUe  ior  toll,  inspection  allowed  by  a  stranger  j  Lewis  f • 
JXnbin  to  the  same  efiect. 

TOL.  HI.  40 
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Ch.  81.       ^  24.  Corporaiion  of  Tiverton  ;  the  court  said,  "  wbereve^ 
Art,  3.     an  original  is  evidence,  a  copy  of  that  original  will  be  evidence 
s^^v/^^  too,'*  8Dd  it  wM  ordered  the  adverse  party  have  siglit  of  tlid 
l\el  v  ^  corporation  books,  and  leave  to  take  copies ;  that  is,  a  copy  ia 
fv^mm^L^ft.  evidence  where  the  original  is,  .if  that  be  confined.  A  copy  of 
an  entry  in  a  book  kept  by  a  corporation  is  nor  nuthenticated 
by  the  seal  of  ilie  corporation  ;  but  an  exninlnfMi  copy  must 
be  produced.  (3  Bin.  416,  Slower  t?.  Lessee  oi  Wiiitmaa  j  Hai- 
lowell  &,  Augusta  Bank  r.  Haoilm,  14  Mass.  R.  178. 
But  Gid»^'    ^  Wolmer  claimed  to  be  elected  mayor  of 

Q>,  and  a  quo  warranto  was  brought  against  him,  and  a  rule 
was  had  for  him  to  inspect  the  books  and  papers  of  the  cor- 
poration  generally  ;  this  was  delivered  to  Gabb,  the  town  clerk, 
who  allowed  an  Inspection  of  such  papers  only  as  related  to 
the  election,  and  on  an  attachment  moved  for  against  Gabb, 
for  contempt  of  court  in  not  complying  witli  the  rule,  he  was 
held  to  have  substantially  complied,  as  he  swore  the  papers  of 
which  an  inspection  was  allowed  were  aU  that  related  to  the 

^26.  It  will  be  observed,  that  these  numerous  cases  so 
contradictory  to  each  other,  related  to  towns  or  cities.  Some 

of  them  prove  when  Uie  town  sued  for  toll  &c.,  the  court  allow- 
ed the  deft.,  a  stranp;er,  a  right  to  inspect  their  books.  This 
right  liie  court  in  a  later  case  strenuously  denied,  and  said, 
in  substance,  they  migiit  as  well  autliorize  the  deit.  to  inspect 
the  tide-deeds  and  papers  of  the  pit.,  an  individual ;  and  this 
must  certainly  he  correct  law,  and  very  diflerent  from  con- 
sidering the  town  records  as  public  in  a  matter  that  does  not 
affect  the  town's  title  to  a  portion  of  property. 
10  Johns.  R.      Art.  3.  It  has  already  been  observed,  tbnt  books  of  private 
164, 166,  A    corporations  are  mere  private  property,  and  stricliy  the  orij^i- 
book^  are  (^"tries  alone  can  be  used  m  trials  at  law,  though  it  is  corn- 

evidence  of  mon  in  practice  where  fairly  kept,  to  allow  the  use  of  copies 
but  i  t  mSi  Ue  attested  by  the  clerk  or  secretary  of  the  corporation,  whm 
proved  (he    legally  appointed  and  acting  under  oath.   See  1  Phil.  Evid* 

books  are  the  337^  343. 

coriwrettont     ^  ^'  ^^^^  cases,  last  article,  of  Greaves,  Love  v. 

kept  by  one   Bcntly,  Hodge's  case,  and  Rox  v,  Hcydon  ;  wiiere  held,  that 

a  stransfcr  to  the  books  of  a  corporation  has  no  more  right  to 
ised  to  keep   .  ^  ,        ,      ,     ,       ,  ' 

Hieni.  inspect  tnom  than  he  hn<?  tfiose  ot  an  individual.    00  Cox  «. 

Copping,  Kex  t'.  liridgmun.  Chew  v.  Saunders.  - 

§  3.  However  difficult  it  may  be  to  understand  some  parts 
of  the  foregoing  cases,  one  thing  is  plain  ;  that  is,  when  there 
was  a  suit  between  the  corporation  and  party  about  a  title,  it 
could  be  no  more  legal  or  j  i-t  to  let  him  have  the  inspection 
of  their  (itle  deeds  ^lc.  than  for  them  To  have  the  inspection 
of  his.   As  in  the  case  of  Barnstable  o.  Lathey,  which  was  a 
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iMfe  difpott  between  Ibe  town  and  bim  as  to  toQ,  a  mere  Oh*  81* 
private  right,  and  there  was  as  much  reason  for  the  court's  «At.  3« 
giving  tbe  town  the  inspection  <d  bu  deeds  and  papers,  as  Ibr  ^^^^"^^ 

giving  bim  the  inspection  of  theirs.  And  it  seems  the  court 
did  not  give  him  the  ii>«pprt!on  ns  n  thing  he  hud  i\  ri^rln  to, 
but  it  was  then  thought  he  could  go  into  rhanccfy,  and  have 
the  inspection  of  course  ;  but  ou  further  coasidcialion  the 
same  court  altered  the  practice,  as  in  Greaves*  case,  and  found 
that  chancery  did  not  ^laui  such  insuticiions  of  course,  but  on 
terms  and  mneh  eonsideratioD.  And  tbe  general  principle  is, 
tbat  corporation  books  are  open  to  tbe  members  of  tbe  corpo* 
nlkkttt  and  so  ftr  as  pubfio^  to  others,  bat  when  private,  not  to 
others*  1  Phil.  £vid.  349.  And  in  no  case  are  they  open 
further  than  tbe  oocasioa  requires.  2  Stra.  1222 ;  3  D.  &  £• 
303,  579.  A  stranger,  says  l*hilhps,  lias  no  better  riglit  to 
inspect  corporation  books  than  the  books  of  any  private  per- 
son. 

^  4.  In  thf!  Kindale  Sessions  case,  it  is  observable  the 
court  said  the  record  was  a  public  record,  and  of  course  a 
stranger  had  a  rigiit  to  inspect  it.  This  seems  clear,  as  far 
as  it  was  public  ill  its  nature  $  but  it  ooubl  by  no  means  foUow 
if  the  Sessions  of  Kindale  and  be  bad  a  dispute,  ao  action 
pending  concerning  a  pieoe  of  land,  each  claiming  title  to  it, 
tbat  he  would  have  any  more  riaht  to  inspect  their  deeds  and 
papers,  by  which  they  should  claim  title  to  this  land,  than  they 
would  have  to  inspect  his,  by  which  he  should  claim  title  to  it, 

^  5.  It  is  further  to  be  observed  on  these  cases,  that  in  no 
instance  did  the  court  appear  to  make  a  distinction  between 
the  parts  of  a  corporation's  records  in  their  nature  public,  and 
the  parib  in  iheii  imluie  private,  so  iai  otherwise,  that  each 
rule  §ot  inspection  included  the  inspection  even  of  title  deeds 
and  writings,  the  mere  OTideoees  of  rights  of  property.  And 
m  the  case  of  Wokner  U  Gabb,  ooe  of  the  latest,^  allowing 
each  inspection,  there  seems  to  have  been  a  strildog  indistinct* 
ness  in  the  aunde  of  the  court  and  counsel,  as  to  tbe  narrow- 
ness or  broadness  of  the  rule  for  inspection,  or  in  other 
words,  whether  the  whole  records  of  the  corpomtion  slintild  })0 
exposed  to  the  inspection  of  an  adversnry,  or  ?])(  t  iCicJ  hmited 
.parts.    It  is  very  clear  tiierc  is  a  distinction  j  liie  court  will 
properly  cause  facts  to  be  furnished  from  some  parts  of  a  cor- 
poration's records  and  papers,  and  not  from  others.    For  in- 
stance, I  live  in  tbe  town  of  A,  and  my  Cither  was  born  in  tbe 
town  of  B,  and  I  have  good  reasons  for  beltevuig  his  birth  was 
Msorded  there,  and  it »  very  material  to  me  m  a  trial  to  haw 
n  proper  certi6cate  of  it,  the  court  will  cause  me  to  have  i^ 
wying  the  legal  fees,  and  so  far  the  leoords  of  B  are  to  be 
inspeMd.  But  if  the  town  of  B  claim  aceftmn  piece  of  landy 
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Ch.  81*  and  I  cltini  the  same,  the  court  will  not  caaae  me  to  hkve  the 
Art,  3*    inspection  of  the  town  of  B's  title-deeds  to  it,  or  of  its  records 
and  papers  generail/,  indading  these  deeds.  And  the  distinc- 

tion  rests  on  sound  principles.  The  totvn's  records  of  (he 
liirtlis  and  deatlis,  as  of  the  choice  of  legal  officers,  antl  nu  i 
ini^s  to  vote* for  governor,  &tc.  are  in  their  nature  piibiic,  estab- 
lished by  law  for  public  purposes  ;  whereas  the  town's  deeds 
of  a  piece  ol  land,  its  note  or  bond  of  a  debt  due  to  it,  are  in 
their  nature  private,  the  mere  private  muniments  of  private 
rights,  not  necessarily  a  part  of  the  reeords. 

^  6.  It  seems  to  follow  clearly,  that  the  deads,  books^  and 
writnigs  of  a  private  corporation,  as  a  bridge  or  a  bank  corpo- 
ration, for  instance,  are  private  property,  and  generally  Xm  a 
footing  pf  those  things  held  by  individuak,  and  the  court  never 
will  ^We  an  adversary  (unless  a  membcT)  or  a  strans^er  to  the 
corporation,  a  general,  unlimited  view  or  inspection  of  ita 
boolvs  and  writings,  but  if  of  any  parts,  only  specified  parts, 
ami  not  these  till  the  court  sees  tiie  exact  situations  of  the 
parlies  and  bearings  of  the  evidence  sought  for.  And  on  die 
whde  the  best  principles  are  kid  down  in  Gream*  case.  The 
prisoner  on  trial  cannot  be  ordered  to  pvodoee  hooka  or  pa- 
pers agamst  himself,  yet  he  may  be  notified  to  do  it,  ^pd  km 
neglect  to  do  it  on  notice  will  antfaoriie  copies  k»,  to  be  aasd 
ficc. 

itc^MTSr      ^  ^*  already  been  observed  tliat  only  the  original 

j4|^  ^'  books  and  papers  of  o  private  corporation  are  legal  evidence, 
and  not  copies  ;  this  point  deserves  attention  also.  The  Eul:- 
lish  lawyers  speak  of  the  copies  of  corporation-books  as  be- 
ing evidence. 

Feake's  E.  ^  8.  This  writer  says,  "  corporation-books,  concerning  the 
w^iirKi™  P"^^^*^  government  of  a  city  or  town,  when  publicly  kept,  and 
«.  Motheradf  the  entries  made  by  a  proper  officer,  are  received  as  evidence 
~-stra.  307,  of  the  filcts  Contained  in  them  $  and  so  examined  copies  of 
iy  245^829*—  ^^em.  A  court  of  justice  will  not  order  the  production  of  the 
]  rhii*.  Kvi().  originals,  unles  a  particular  groond  for  thatporpoeo  is  laid  be- 
|^7^^John.  fore  them."  It  will  be  observed  that  these  cases  respect  cily 
and  town  records,  between  wfiich  nnd  those  of  a  rncre  pri- 
^  vate  co'-f^nrntion  there  is  a  very  considerable  difference:  and 

Moreman*     ^^^o  a  like  dilference  between  the  several  ]»;ii  ts  of  the  records* 
cited  i  Fhil.  of  the  same  corporation-    Hence  in  Downes  v.  Moreman, 
Bvid.na.     Bimb.  189,  Peake's  £vid.  65,  it  is  correctly  stated,  that  where 
en  old  agreement  wis  in  the  Bodleian  library,  fcuhid  to  be 
&ence  removed  by  the  Oxford  stetutes^  a  copy  was  received 
as  evidence,  merely  because  the  nrigiiial  was  thus  confined ; 
stra^4oi^"'  ^ddcd,  that  which  is,  in  its  nature,  a  private  Instm- 

1  rhiUBvld.         ^i^^  ^  credit  to  make  a  copy  of  it  evidence,  by 

83».         belonging  to  a  public  body,  and  remainmg  in  i|i  cuHody  for 
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many  yean.  Therelbre  where  a  letter,  fifty  yean  old,  was  Cii.  SI. 
found  in  a  corporation  rhf-'t,  the  rourt  held  the  original  must  Art.  3, 
be  prodiirnd,  as  it  was  in  its  nature  private  evidence.  v-^^v-'^/ 

^  9.  Order  in  the  treasury  office  itself  must  be  produced  in  I  M««  R- 
evidence,  and  a  copy  is  not  evidence,  liiougli  ioug  tiled  liicre,  sWw!'^^** 
and  though  sworn  to  by  tho  ttesaoKr  to  be  a  tnie  copy  ibr 
the  origiiral  is  better  eyidencet  and  may  be  bad  or  taken  out, 
and  is  not  become  a  part  of  the  record.  This  was  a  forged 
order  on  which  money  was  drawn  out  of  the  treasury.  Thatch- 
er J.  ronira.  Sewall  J.  said,  tho  on2;inal  ought  to  be  produced 
to  identify  the  deft,  by  his  handwriting.  If  the  treasurer  can- 
not be  brought  here  by  a  duces  tecum,  the  original  order  may 
be  annexed  to  his  deposition  ; — deposition  rejected.  In  tiiis 
case  the  reason  for  retaining  the  original  constantly  in  the 
treasufy-office  did  not  apply,  as  in  its  nature  it  was  not  a  pa- 
per many  had  occasion,  or  might  have  occasion  for  at  the  same 
time ;  and  forgery  being  in  question,  it  was  necessary  for  the 
court  to  see  tho  on?:inal  in  order  to  judge  of  the  Ijandwriting. 

^  10.  Tres])ass  r[<iu\urn  fnqit  :  plea  not  guilty  :  lield,  en-  5  D.  &l  K. 
tries  made  in  his  book  Ijy  ;i  third  person  deceased,  of  receipts  ''-^^i  OiUram, 
oi  rents  from  his  tenant,  iur  a  particular  estate,  were  not  evi-  ^^EMtdMw 
dence  to  prove  the  identity  <^  the  land  in  an  aciion  between  — Ld. 
two,  other  persons.  Those  entries  were  the  same  as  the  third  "^^^^l,^^ 
person's  declaration,  as  to  a  particular  fact;  his  declaration 
would  be  but  hearsay  or  tradition,  and  this  is  not  evidence  as 
to  a  particirlnr  fact ;  difToront  from  tho  ?!ownrd's  case,  who,  in 
bis  books,  cliirnod  hiniselt  with  moneys.  A  party's  minutes 
can  be  evidence  only  when  he  makes  them  in  restraint  of  hi^ 
interest. 

%  11.  It  is  a  general  rule,  that  on  motions  for  the  prbduc^  ij^^^^'*'^^ 
tion  and  inspection  of  books,  the  party  applying  must  be  con-  * 
cemed  in  interest ;  he  must  therefore  be  a  member  of  the 
company,  a  tenant  of  the  manor,  the  books  of  which  he  ap* 

plies  to  incporr.    Soo  Hodge's  caso,  a.  2  s.  20  ;  2  W.  Bl. 
887,  Exeter,  Mayor  of,  v,  Coleman  ;  5  I).     E.  436  ;  2  Stra.  |,^,*^ 
646,  717,  1200  ;  Bunb.  269  ;  8  D.  k  E.  590,  Southampton  -^i  Phil' tv. 
V.  Graves,  confirms  Hodge's  case, and  overruled  Lyiin,  v.  Den-  837,660,861, 
ton  It  al.  There  can  be  no  inspection  till  issue  is  jmned* 

%  13.  Or  if  the  party  applying  be  not  a  member,  the  books  ^^"^[y^"^ 
must  be  the  common  evidenoe  of  the  transaction  between  him  m  nhIIj 'aas, 
and  the  body  keeping  them,  so  as  to  be  for  this  purpose  the  «>,fcc.  cH  r, 
books  of  both  ;  as  the  entries  in  the  customhouse-books  of  £*y"3|^^ 
the  India  Company,  bank-stock,  and  transler-hooks.    2  Ld.  — lWil».240, 
Raym.  851  ;  2  Stra.  954,  Warriner  v.  Giles.  As  where  boun-  P*"***"f%^o 
daries  were  entered  m  London,  after  the  fire,  then  viewed  as  242,'ltexi!.  ' 
public  books  for  the  landholders.   Id*  1005 ;  Crew  q,  U  «.  FunieM, 
Sannders,  No  inspectbn  of  postoffice-liooks  in  collateral  ac-  SJ'e/^^'ir. 

1210.' 
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Ch.  81.  tlons  :  and  Andrews,  274,  and  Strt,  646,  must  be  evidenca 
Ariw  4*    for  both  parties,  necessarily  kept  by  some  one  hand  ;  and  the 
endencc  np|>lied  for  niiisT  he  dircr  tlv  niutPrirtl  in  the  cause, 
and  such  only  i"  <n  be  iiiS[)(M  leii,  mn!  bticii  o  iK  as  n  laies  to 
the  applicant  himself; — qiieslion  touched  n^i  ilic  -iiljji^ct  in 
the  ctistoinhoiise-books  ;  so  not  iuspected.    On  aii  iiiioi  ma- 
tioii  agiiiiibt  the  vice-chancellor  of  Oxford,  for  a  misdemeanor 
in  his  dfice,  the  crofm  wii  not  allowed  to  mipecl  tlie  stttnlGi 
of  13m  tuhrersity.  See  1  Ld.  Rayiii.  706  ;  2  id.  9^7  $  1  WSk. 
929  ;  1  W.  Bl.  27»  361»  Rex  t.  Ufljdon  above,  and  4  Bw, 
9489  ;  and  M'Nal]^»  340,  evidence  agaiiHt  himself. 
sso^Wel^      §  13.  Asiumpsit  by  an  indorsee  against  ttie  indotsar  of  • 
•.^mtt.     ^^^^  lodged  in  the  State  Bank  for  collection  ;  the  messenger 
was  dead  who  gave  the  notice  to  liini  r  held,  his  memorandura- 
bool:  was  admissible,  in  which,  in  the  course  of  his  duty,  he 
entered  memoranda  of  demands  and  notices  to  proniisers  and 
indorsers  of  notes,  left  in  the  bank  for  collection.     The  by- 
laws required  such  a  book,  and  to  take  an  oath  faithfully  to 
per  orro  such  duty,  vrbkh  was  admioMtffcd ; — oo  attaaa  wu 
laid  OD  the  oath. 

Abt.  4.  Booki  of  MiNniar,  aapeciallj  aa  admitted  in  efi* 
deneo  in  Maaaaehusetts,  and  some  other  States,  indiido  Yait- 
ova  charges  of  goods  sold,  small  ^jumsof  moaey  paid,  and  work 
done,  not  usually  made  in  shop-books  ; — party's  debts  and 
credits  in  his  books  bow  taken  together.  Cli.  52,  a.  2,  s.  11. 

<^  1.  The  rule  in  Massachnscits  i;^,  and  ever  has  been,  to 
admit  in  evidence  Imoks  of  accounts,  kept  in  the  daybouk  or 
ledger  form  ;  as  to  the  sale  and  dehvery  of  goods  ;  as  lo  the 
payments  of  sums  of  money  not  exceeding  $6.67 ;  and  as  to 
nbour  |H9rfomied ;  with  these  reslriotioas,  thtit  the  origMial  en- 
tries or  first  charges  be  produced  to  thecoart  and  jury.  The 
creifitor  must  awear^  if  the  charge  was  made  by  hiroael^  daa 
he  made  it  at*  or  ▼enr  near  the  time  the  thing  was  done  ;  and 
that  it  is  tnie,  and,  if  required,  that  it  has  not  been  paid,  if 
n  clerk  made  the  charge,  he  must  swear  to  bke  facts  ;  and  if 
the  person  who  made  the  cliarae  be  dead.  Iris  handwriting 
must  be  proved  ;  and  if  a  clerk  &.lc.,  that  he  was  ii«?un1!y  in- 
trn.sf(  (1  \)V  the  creditor  to  make  such  entries  in  hia  books,  and 
ibai  the  books  pioduced  in  evidence,  are  or  were  the  pit's,  ac- 
count-books. A  book  account  annexed  to  the  writ  or  filed  io, 
is  the  thing  to  be  prored,  and  by  the  party  using  thb  kind  of 
eridence ;  and  as  this  is  efidence  from  the  intensted  par^ 
himself,  and  repugnant  to  the  general  rules  of  evidence^  though 
perhaps  of  necessity,  it  is  to  he  admitted  under  every  enard 
and  security  the  nature  of  the  case  admits  of;  and  therefore 
it  is  one  of  the  best  precautions  to  retpure  tlte  party,  prov- 
uig  bis  account,  to  file,  in  the  casey  all  the  items  oi  u»  as  eaf^ 
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ly  as  he  must  have  liis  writ  served,  or  his  nc( mint,  if  deft.,   Cfl.  81. 
filed  in,  in  order  to  give  Uie  opposite  party  leasoiiable  lime  to    Jlrt.  4. 
prepare  to  moet  them  ^  and  ao  bas  been  our  practice,  arising  \^'y'%J 
noiD  aoeiM  statutes  rarued  and  bduded  in  the  let  of  Oet. 
30»  1784,  and  of  Feb.  87»  1794.  Cb.  106,  ^MhA  Theper- 
ties  in  Connecticut  make  oath  k  like  manner.  S«rift*a  End. 
81,  91  ;  3  Day  37. 

\  2.  Cases,    In  this  case  our  Supreme  Judicial  Court  de-  Mass.  Essex, 
cifled  that  in  proving  money  payments  by  book-charge  and  the  ^jJJJ^^tJ^ 
pai  ty*s  suppietory  o^tli,  no  one  item  or  charge  in  casli  must 
exceed  40*.  or  .$:G.G7,  timt  originally  it  was  found  nect  ssary 
lo  itinit  this  kind  of  evidence  to  ^me  moderate  sum  ;  and  it 
appeared  from  immemorial  practice  that  this  WHi>  liic  sum. 
f  3.  In  this  ease  Elisabetn  CoginreU,  taMWtn^  brought  a#-  <  Mmi.  R. 


f«a^  against  Dolhfer,  and  pursuant  to  the  statute  of  Ott  SO,  ^^^'^ 
1784,  he  filed  his  account,  and  pleaded  never  promised,  end 
llie  jury  in  the  Coimnon  Pleas  found  a  verdict  for  Dolliver,  j^^^.*^'^ 
for  w  iiat  his  account  exeeeded  die  pit's.,  and  she  tendered  a  214^^' 
bill  of  exceptions  at  common  law,  (or  13  E.  I.) ;  this  was 
sealed  with  the  seal  of  the  Chief  Justice  of  thnt  coijrt,  by 
which  it  appeared  that  Dolliver  adniiucd  the  pit's,  account  to 
be  just  and  true,  but  lie  oflered  lils  account  filed  in  the  case 
in  evidence,  as  a  sel-oli,  and  to  pro\e  it,  offered  two  small 
memorandum  books,  "  not  kept  in  the  form  of  a  day  or  waste 
book,  to  be  supported  bj  his  oath,  winch  books  eontaioed  dm 
items  of  the  said  account  filed,  which  were  entered  theieiai 
jatennixed  with  vanons  charges,  notes,  receipts,  and  meno- 
fmndnms,  relating  to  the  deft's.  dealings  with  other  penqos» 
alike  irregular,  in  whatever  blank  spaces  the  said  D.  happened 
to  find,  without  any  regard  to  order  of  dates  or  page*;,  which 
books  also  contained  no  iirms  of  credit  for  said  testator."  Th© 
ph.  objected  to  the  r  hooks  being  in  evidcnre,  as  books,  not 
kpf>t  as  a  waste  or  day  book,  but  loose  luinuies  tlint  might  be 
inatle  at  one  time  as  well  as  anotlier.    She  also  opposed  the 
statute  of  limitations  to  such  parts  of  the  account  filed  as  were 
**  mare  than  six  years  old  at  the  time  of  filing  thereof  in  the 
elerk*fl  office.^  ^  The  court  admitied  the  books,  supported  by 
liie  del^s.  oadi,  in  evidence  to  the  jury  \  and  observed,  there 
were  items  ebaiged  m  the  accounts  of  both  pit.  and  deft, 
witfaia  6  years,  and  sundry  of  the  deft's  charges  being  like 
those  of  the  ph.,  for  articles  of  merchandise,  although  no  cred- 
it was  spven,  by  either  party  to  the  other, the  court  '-al-i  that  the 
account  fded,  and  account  annexed  to  the  writ  might  be  con- 
sidered  an  mutual  accounts,  running  between  merchant  and 
merchant,  and  so  not  barred  by  the  statute  of  limitations." 

^  4.  The  errors  with  the  general  error  were  assigned  in  V".^' 
the  Supreme  Judicial  Court,  and  the  deft,  pleaded,  in  mUo  ui  cSml 
€rMUum,  end  the  judgmeot  was  aiBrmed. 
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Cn.  81.  ^  5.  In  this  c^^se  tlie  said  two  books  were  produced  for  liie 
Jlrt. inspection  oi  tiiis  court.  No  case  was  cited  as  to  ibe  adinis- 
y^y-^^  sion  of  the  books,  but  Catlins  ».  Skouldiiig,  0  D.  8t  E.  189, 
was  read  lo  llie  act  of  limiiaLioas,  aod  £i>p.  D.  149.  Aad 
the  court  bdd,  that  accoont-bookBy  verified  by  the  patty's  oothy 
thcM^  not  legtdarly  kejpt  m  the  manner  of  a  daybook^  may  be 
given  mevideoceto  thejuiy,whoareto  judge^theireredit;that 
if  m  an  acoount.  any  articles  are  wMnn  six  yeaia,  ihey  will  draw 
after  them  the  article!  beyond  flix  years,  so  as  to  take  them  oat 
of  the  statute  oflimitations;  meaning:,  no  doiibr,  in  Catlinsr. 
Skouldiug,  and  as  the  Common  Pleas  stated,  liieic  are  cliai  lp« 
by  each  party  within  six  years,  and  some  of  the  court  observed, 
here  "  were  mutual  accounts  and  one  or  more  items  on  each 
side  witliin  six  years."  Sewall  J.  baid,  he  recollected  '*  but 
two  sorts  of  objections  which  have  been  allowed  against  books» 
as  rendering  them  iacpmnetent  evidence  1.  ^llieir  not  ap- 
pearing **to  oontam  the  nrst  entries  or  charges  by  the  party, 
made  at  or  near  die  time  of  the  tmnaaction  to  be  proved 
2.  *^  Fraudulent  appearances  or  circumstances,  such  as  mate- 
rial  and  gross  alterations,  false  additions,  &£c."  in  the  books 
themselves,  or  proved  in  any  mnnner.  But  tliore  are  many 
objections  to  the  credit  oT  account-books  ;  these  the  jury  must 
consider  :  the ^vere  not  piOj>cr]y  "  mutual  accounts  between 
merchant  ami  luprchant."  And  tlmus^h  the  CoirniKm  Plca^ 
wub  wroug  Ed  lu  the  reason,  yet  the  direciioo  wa:>  bub:>laaiiaily 
right. 

«D.  ft  E.       ^  6.  In  this  case  the  pk's.  execotor  sued  for  rent,  mocfa  el 
v^licMidin^  which  had  aeemed  above  six  years  before  the  actkm  was  com- 
meneed,  but  within  six  years  the  deft,  had  made  aeveraldiaii^ 

es  on  his  side  ;  and  witliout  these,  the  pit.  must  have  been  ba^ 
red  all  his  rent  over  six  years*  standing,  as  without  tfaera  there 
would  !iHVe  been  nothing  on  the  deft's.  partlo  revive  the  J^S. 
claim,  or  shew  a  promise  of  adjust tium. 
4  Maw.  R.        §  7.  In  this  action  the  court  decided,  that  if  orji^inai  entries 
•drajfr"**'  by  the  creditor,  in  his  own  handwriting,  supitoited  by  his 
8ouUi,eile4  oath,  are  to  be  received  in  evidence,  in  assumpsit  for  goods 
1  nilfifld.  aold  and  delivered,  they  are  not  evidence  of  payments  oi  mo- 
neys  to  third  persons,  by  orders  of  the  deblor,  nor  of  sudi  do* 
mands  as,  in  their  nature*  afibrd  a  presumption  that  bettor 
evidence  exists.    In  this  case,  Sewau  J*  observed,  thst  diis 
evidence,  by  book  and  party's  oath,  was  peooEar  to  New- 
England,  if  not  confined  to  this  State,  but  is  a  practice  long 
established,  and  which  "  seems  to  have  arisen  upon  the  most 
reasonable  grounds,  out  of  the  necessity  of  the  case,"  but  it 
ought  not  to  he  extended  ;  that  every  memorandum  of  a  shop- 
keeper or  labourer  is  not  to  be  admitted  as  his  book.     It  is 
essential  to  this  kind  of  evidence,  Uiat  tlie  charges  appeariog 
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10  die  handwriting  of  the  party,  are  in  such  a  state  that  the/  Cb.  81. 

may  he  presumed  to  have  been  daily  minutes  of  his  business  Aft*  4. 
and  transactions,  in  which  regard  is  had  to  the  degree  of  edu-  V^Y^^ 

cation  of  the  party,  the  nature  of  hi?  employment,  and  to  the 
manner  of  his  charges  against  other  persons."  It  was  added, 
if  tht^rc  had  been  proof  that  the  inte staters  account,  drawn  out 
by  lam,  was  a  copy  of  items  in  bis  sbopbook,  burnt  with  bis 
heiiae,  it  ought  to  be  admitted  as  the  best  evidence,  which  the 
case  admitted,  but  there  was  no  evidence  his  books  ever 
contained  such  items. 

%  8.  In  this  case  it  was  held,  that  where  a  tradesman's  day-  ^  Mass.  r. 
hook  ronlalns  marks,  shewing  the  acoonnt  transferred  to  his  ^'p^'swett 
ledger,  that  must  be  produced,  that  the  other  party  may  have  etted  IFhil/ 
advantage  of  any  items  enttred  iii  It  to  his  credit.  2WMh't61 

^  9.  In  asmmpsit,  to  suppuii  the  pit's,  demand,  his  store-  |  virg. 
books,  in  the  randwriting  of  one  of  his  derfcs,  sioce  dead,  B.76,77,i90, 
were  adaaittod  m  evidence,  and  the  president  of  the  court  ^^^^^^^ 
said,  ever  since  the  decision  in  hotd  Torrii^on's  case,  the  Evid. 
law  has  been  settled  that  a  book  of  accounts,  in  the  handwrit-  >  Saik.285.— 
ing  of,  and  kept  by  a  clerk,  since  dead^is  proper  evidence,  on  IJ^^^'h^;" 


those  facts  being  proved."  Er.  21U,  2i4. 

1  Dill.  86  & 
239,  RodoJtll 


^  10.  It  has  been  decided  in  Pennsylvania,  that  the  entrie^^  ID^II.  86fe 


in  a  tradesman's  sbopbook,  kept  by  himscii,  are  uvideuce  r^iioopst 
agamst  the  person  supplied  with  goods,  sold  and  delivered,''  276,  sio. 
from  the  necessity  of  the  case  ;  but  not  where  a  third  person  ^^{'b^^'^* 
is  sued,  to  charge  him  with  goods  sold  to  another.  Price  e*  234  —2  Hen. 

Ld.  Torrin^on,  1  Salk.  285.  &  Mud.  644. 

11.  In  South  Carohna,  original  entries  made  in  merchants*  Bay.^Evldliai 
or  tradesmen's  books,  arc  held  to  be  good  evidence  to  a  juxy,  33, 40,  U9, 
whetlier  proved  by  the  pit.  iumseif,  or  his  clerk  j  or  should  ^^^f""***' 
the  pit*  be  out  of  the  State,  proof  of  his  handwriting  is  suf-  vvhetttou'i  r. 
tcient,  though  made  by  a  co-partner ;  these  entries  are|raid  ni* 
facie  evidence  of  delivery. 

^  12.  In  Connecticut,  they  have  a  form  of  action  called  Kirby'sR.71, 
book-deht,  in  which  the  pit's,  oath  is  admitted  to  support  his 
demand,  but  it  lies  not  to  recover  money  paid  on  a  note^  and 
not  applied. 

$  13.  This  was  an  action  of  asuumj/siiy  on  an  account  an-  Mass.  Essox, 
aexed ;  and  the  ph.  was  swom  to  support  his  charges  made 
m  his  daybook  $  the  deft,  objected  to  this  kind  of  evidence  Shuisber  9. 
to  support  so  large  a  charge  as  seventy-eight  bush'jls  of  salt^  BiqgliiB. 
in  one  item,  one  hundred  thirty <two  gaUonsof  nm  in  anoth* 
er,  &e.  and  that  these  ought  to  he  proved  by  other  endcnce; 
but  the  court  overruled  the  objec  tions,  and  held,  that  as  these 
were  articles  of  merchandise,  as  to  which  the  court  had  made 
no  distinction,  as  to  cj^uantities,  the  evidence  must  be  admitted  $ 

TOIf.  III.  41 
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Ch.  61.  but  as  to  moneys  thtre  bad  been  e  distiiietiflo  made,  and  ¥k* 

Jhi,  4.    was  the  rule. 

v,„^-v-i^^      §  M.  This  was  a^sitmpiii  for  the  plt*s.  medirmp  and  attend- 
Mrm.  Emm,  ance  to  one  Amory,  an  old  man  in  the  deft's.  family,  who  did 
Coffin**?*^*     such  woik  as  lie  was  able  to  do.     Court  held,  the  pit.  rnii^ht 
Cross.         swear  to  his  book  charges  made  against  Cross,  for  medkme 
kc*,  to  Anoory  j  but  that  bis  book  and  oath  wete  only  en- 
dence  ibe  aervtce  was  perforiBcd,  but  no  evidenee  Crofs  was 
to  pay  ibr  Amoiy,  but  tbis  fact  must  be  piofed  bf  other  evi- 
dence. 

8  Johns.  R.       ^15.  Debt  by  administrator  for  money  lp?it  by  the  intesi- 
211,  Caser.   tatc  ;  held,  his  book  of  accounts  containing  the  original  charge 
^icTEut""^  io  his  handwriting,  was  not  admissible  evidence  for  the  pit.  ; 
loy.      '    but  charge  of  goods  sold  and  delivered,  may  be  in  aid  of  oth- 
er evidence  by  usage.   See  13  Johns.  R.  461. 
IS  H«w.  R.      ^      This  was  tuiumpiit  for  work  and  labour,  by  a  black- 
427, 4^i>,      smith  ;  he  made  his  first  charges  on  a  slate,  and  froOA  that 
nr*rii'ed  "°''  transferred  them  to  his  book,  kept  in  the  ledger  form,  and  rub- 
rii'il.  Kvid.    bed  them  off  from  the  slate  ;  this  book,  vrrified  by  his  oath, 
was  admitted  in  evi  lenc  e  ;  the  manner  oi  keeping  hisaccounts 
was  also  stated  by  inm  on  oath ;  he  produced  witnesses  to 
prore  the  price  of  the  labour ;  the  objection  was  that  this 
book  did  not  contain  the  original  entries  by  the  pit's,  own 
shewing.    Held,  that  this  evidence  was  according  to  the  usage 
of  the  country  from  its  early  periods ;  though  of  dangerous 
nature,  it  is  necf^i^ary  for  the  security  of  trndcsmen  and  small 
dealers,  generally  unable  to  keep  clerks  ;  tho  ledger  form  is 
no  objection,  for  in  tins  way  mechanics  usuaUy  keep  their  ac- 
counts, especially  in  the  country  ;     liie  entries  in  tliis  book 
may  be  considered  original;  this  book  is  proper  for  the  mspec- 
tion  of  the  jury.   Yerdiet  and  judgment  for  the  pit* 
CUpmui*        §  n*  Proprietaiy  records  are  jmsid  fam  evidence  of  le* 

gai  pubUcation  of  a  warning  for  a  proprietar}'  meeting. 
Biil.N.P.28!?,  §18.  Several  English  ra^es  fvrlher.  Tradesmen's  books. 
^jLd  'for-  7  James,  s.  12,  enacts,  that  sbopbooks  of  tradesmen  shall 
cue^Evans  ^e  evidence  after  a  year  he. ;  this  implies  it  is  evidence 
r.  Lake.—  within  the  year,  to  be  admitted  with  some  corroborating  cir- 
Bedford'^*'**  ^^'^''^^^^^t  ^  shopman,  clerk,  or  servant,  who  made 

Bui.  N.^:98a.  the  entries,  is  dead,  and  his  handwriting  proved,  and  that  he 
—Cooper  V.  usually  made  entries.  The  question  was,  whether  certain 
Esp.V."p.*€.  goods  were  sold  to  Lake  himself,  or  to  him  in  trust  for  Sir  S. 
i— 4Tanii.   Evans;   they  had  been  bought  in  Lake's  name;    Sir  S. 

Evans'  shopbook  was  admitted  to  prove  he  had  paid  for 
the  goods  in  full,  after  proving  there  was  nothing  in  Lake's 
books  as  to  them ;  that  Sir  S.  Evans  had  several  receipts  for 
part  payment  of  die  goods,  on  wluoh  Us  shopkeeper,  deeeas- 
ed,  referred  to  the  shopbook  of  Sir  S.  Evans,  in  which  there 
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Was  an  entry  for  ibe  jpayment  of  money  for  the  uhole  of  the   Ch.  81. 
goods.  These  English  cases  do  not  seem  lo  be  of  much  use  ia   mirt.  5. 
oiur  pracuce.  v.^*v-*^y 

SbofMks  M  «4miittd  in  etlteea  in  ievml  of  die  Btttes,  I 
oTsMNla  «ld  «ad  ddimtd^or  of  imrik  i«l  hboor;  the  ll-aT,;^' 
prmciplet  of  the  pneciee  in  MasMchusetts  (her  common  law) 
•MSiy  ill  tkiB  tespect,  to  be  tdopted  in  Connecticut  by  stat- 
«te  ;  tfa«  same  principles  seem  to  be  adopted  in  Pennsylvania 
by  practice.  1  Dallas,  85,  238,  272  ;  1  Bin.  234 ;  4  DaUas, 
153 ;  South-Carolina  by  statute,  1  Bay.  40 ;  2  Do.  172. 

Art.  5,  There  ate  books  of  several  kinds  besides  those 
before  named,  which  are  evidence  when  corroborated  by  oth- 
er evidence. 

^  1.  dUometft  hook.   The  plt*s.  lessor  clauned  under  an  2  str«.  " 
oMfloiulinfttoilfielteMrti  and  tiiM  m  a  fuestion,  if 
tMtBl  Ibf  fifo  had  wmodMrad,  lo  iMko  a  tmot  to  the  jpr<e-  cited  i  Phii. 

e^pe»  aod  the  deft,  eooteaded  h  ought  to  bo  presumed  after  ^ll^-^'^ 
the  lecovery  had  been  suffered  fottf  fears ;  and  to  fortify  this  ioi,,it,  i  la 
presumption  he  offered,  and  the  court  admitted,  the  debt4)ook  — e»p  775. 

of  an  ntforney  lonjr  strre  decpnsed,  in  which  he  char^red  £32  g^*^^' ^' 
for  sufTurin'^  the  recovery,  :iud  iu  this  siim  wcri;  chariied  203. 
for  drawing  a  surrender  ol  the  tenant  for  iifo,  njul  JUv.  more 
for  engrossing  the  two  paiis  thereof,  in  winch  book  the  bill 
appeared  to  be  paid.  Peake,  Morgan,  and  others,  cite  dns 
eaie  ae  a  law ;  ■■thhi  hook  wae  adimtted  nereljr  to  aid  the  pte* 


^  3.  ttrold't  leefte  are  evkknoe  lo  pmo  a  pedhpree,  hut  BuI.  n.  f. 
then  thcM  aansi  be  a  copy  of  the  loOs  or  aneieat  booki  m  the  f  glff I^J^ 
Herald's  offieOyOD  extract  from  them  of  a  pedigree  will  not  i62.li 
be  ^^Tiffirient,  as  it  is  not  the  best  evidence  to  be  had.   Entries  Cowp.fi©l, 
in  iarniiy-bibles,  and  inscriptions  on  a  tomh-stooe  prove  aped-  kTa^ 
iffree.    1  Phil.  Kv.  326. 

*^  3.  IjOjjbook  ol    ;i  jn;m-or-\vai  is  evidence  to  prove  when  i'eake'a  E4>7, 
a  ^p  becuoiH  pan  oi  iiui  convoy.    1  Esp.  R.  42f.  ?!,''*'T^*** 
So  It  wis  admitted  aa  the  be*  endeooe  10  prove  ftols  ami-  Mris.j. 
ifly  ealered  k  logbooks,  as  beiog  a  tnie  hmory  of  the  voy-  court,  Jne 
age.  Sewalle.  FeUowa.    Whuo  a  marta^hook  b  efideoco» 
M'Nally,  327,  328. 

$4.  Books  of  history  are  evidence  of  natten  that  relate  ^f  ^-^ 
to  the  nation.  But  Camden's  Bnttannia  is  not  evidence  of  a  ive„i  p  jhv?^' 
partirnlnr  custom  or  fact.  As  in  this  case  chronicles  were  — Peake's'E. 
admitted  to  prove  that  King  Philip  did  not  take  the  style  in  ^^~]^p^J^ 
the  deed  at  that  time,  Chaih  s  V.  of  Spain  not  having:  then  Evi«l.324, 
surrendered,  to  prove  which  fact  history  was  good  evideuco.  326, 338. 
J  Phil.  Evid.  330,  333,  338. 

§  5.  Jfmy  office  Ms,  the  naaner  oT  ieeepiog  it  bemg  B"b  ^„  ^  . 
proved,  w«s  adiDitted  as  eyidence  of  a  death^  with  the  £  57._m-2v|^ 

i7«anr. 
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Ch.  81.  mark  D.  against  the  name  ^  being  proved  death  was  so  usua{« 

lyflDtmd.  lPliiLfir*M>. 
v^^^,/    ^  6.  PiTMon-Mb.  Theie  tbo  kept  from  dif  to  4ty,  at 
^7^'  ^    ^         priaotti  nre  endoM  to  pro^e  the  time  of  th*  plisoner's 
Su^'see  discharsxe,  there  betog  olbir  proof  of  e  dMufgf.  iFhiL 

16,  cited  Evid.  329. 
JJI^Jy^^-  §  7.  Bank-books.  Those  are  of  modern  date.  Thotidi  tlipy 
BrittoD  r.  '  do  not  resemble  ])ublic  records,  *'  but  are  ralhcr  manoranda 
Cope  — 1  of  contracts  of  individuals  ;  yet  as  tiiey  concern  tiie  public  in 
83l'  ^lu^^p  general,  and  are  necessarily  confined  to  one  place,  judges 
May  — Fsp.  have,  by  analog  lu  cui>ei>  oi  records,  permitted  copies  to  be 
str!^3^^  read  m  evideoBe.**  TfaiM  to  ptoro  m  tnnfer  of  atod^^  in  iIm 
sJu!  io7a.^  piihKc  fiindsy  oopiee  from  the  wtfik-liook  m  good  efideoee; 

and  the  Hke  laomf  to  be  tke  case  ea  to  the  books  of  the  Eait 
India  Company,  thougll  dlb  point  has  not  been  fonntU^  Milled. 
41^.  a  88*     $  8.  Lloyd's  books,  admitted  as  evidence  of  i  cepim«  vtk 

of  notice  to  the  underwriter.    3  Esp.  R.  242. 
5  Mbm.  R.        ^  0.  In  this  action  nnr  ronrt  decided,  that  if  an  oath  be  ad- 
B**~1*0^'  ^  jusiico  of  ihe  ju  nre,  his  certificate  thereof 

bom  f*Ellt5  *  vidciice  of  the  fact,  oiui      entry  by  the  parish  clerk 

— 1  lilast, 4<io.  ol  11  ill  die  parish  book  is  out  suliicieui ;  and  such  entry  us 

evidence  00I7  when  the  clerk  bfanself  adminuiert  ibe  oeili* 
s D. lis.        $  10.  BwisiU mi  mu?»mmary,  la tbii  aetioB the  questnn 
VrMns^  wif,  wbat  time  of  ibe  year  ibe  annotl  boUiacs  <tf  the  aevenl 
1  iMt.  4aa  taaoat<t  expired.   AUridge,  die  witness,  went  rouod  with  the 
—2  Wheat,    steward,  ^ho  received  die  reals  of  the  several  teoanlBi  wboee 
SittViiT^    declarations,  as  to  the  limes  they  became  tenants,  were  noted 
conrse  to  n    in  a  book  at  the  time,  some  by  Aldridgc,  and  some  by  the  re- 
not^'rodice'^  ceiver;  the  book  was  not  in  court,  but  Aidridge  had  made 
itftdLiittML  some  extracts  out  of  it ;  he  spoke  solely  from  his  extracts, 
haviug  no  uicmoiy  of  his  own  of  those  specific  facts.  Held, 
the  book  most  be  produced,  unless  the  witness  could  recoOect 
the  datea  and  iaets  in  it»  and  that  it  was  noteooogb  ior  Urn  to 
qpeak  from  his  extracta. 
4  D  &C.614,     ^^V-CQMm.  Plea,  soil  and  freehold.   The  .pk  mada^  tide 
516,  Barry  v.  under  Lord  Barry  more,  and  offered  in  evidence  sevml  it^x» 
SrSro^SlJ.  *°  *  Iw^ok,  in  the  handwriting  of  one  Ashley,  Lord  B's.  stew- 
128—2  Stra.        sev'eral  years  before,  since  dead.    It  was  a  common  day- 
lI29w~-3       book,  and  related  to  the  aifairs  of  Ashley's  several  employers; 

^S^lS*****  the  three  items  in  question  were  menioianda  of  monies  iiajd 
oSKjHarporr.  .  ,  ,     ,  ,    '  ,  ,         .       .  ' 

Biooka^— 3    Ashley  by  several  persons  by  name,  (but  \s  hose  situations  were 

806^  not  mentioned,)  on  B's.  account  for  trespasses  on  the  commea 

i2.~s^e  Ch! question,  the  fiiit  item  was  in  1739,  ibe  but  m  1785  ;  on 

«7,  a.  %  a.  aa  argument  Ibis  evidenee  was  admioad,  iboogh  objeeted  tfaal 

Aiblej  did  not  make  the  enuies  on  oath,  nor  could  the  daft. 

croM-examioe  bim ;  (but  Aflblajr  obarged  blnnelf.) 
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Production  of  hooks  and  pisptrt,  Ch.  81, 

<^  1 1 .  This  was  aii  action  for  money  had  and  received,  *Art,  5. 
Wought  hy  Warner  of  Potttmcmh,  in  N«vp  Hanpdne,  v. 
IVBcottBok  Ib  Tliwiito,  of  Looto,  ilieDs,  in  die  coutt  of  ^ 
CoauM  nets,  in  Soflblk  eountf,  tiid  reoMived  by  the  delb.  fm^nnl 
raio ifae  Giienit  Court,  on  g^ng  aecurUy  tonrosecute  Ice.  In  wrmerv. 
the  preceding  June  Temi,oBtbe  modonof  the  defts*.  counsel,  ^«coth««fc, 
(Dane  Lowell,)  Warner  was  ordered  to  produce  the  book«5 
and  papers  in  his  possession  and  powrr,  maurial  to  the  i~sue, 
(which  was  never  promised,)  and  on  liis  motion  by  his  coun- 
sel, Gore  kc,  the  defis.  were  ordered  to  do  the  same ;  these 
books  and  papers  were  couccrning  many  aud  long  accounts 
twitwfneu  the  jpartief,  and  the  prodnetkm  was  ordered  on  the 
IStfa  seetkm  of  the  tet  of  Congress  of  Septeaber  94, 1789, 
wtieh  eneeie  Ibiu  al  ^  mrts  of  the  Uinted  SiaiM  sbaD 
biYO  power,  in  trial  of  aetiom  «l  ltW|  on  motioB  and  due  no- 
lice  thereof  beiog  giren,  to  reqoire  parties  to  produce  books 
nnd  writins;?  in  thefar  possession  or  pow^r,  wlnVh  contain  evi- 
dence pfTtincnt  to  the  issue,  in  cases,  and  under  circumstances, 
where  they  might  be  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceeding;  in  chancery."  If  the  ph.  re- 
fuse, judgment  of  non-suit,  and  if  the  deft.,  judgment  of  de- 
faidt.  lliis  kw  of  the  United  States  it  very  broad,  and  leads 
to  an  iMerestbg  question,  whet  liooki  end  papers  is  one  bound 
to  fvoduoe  m  cnenceiy.  In  Amey  ir.  Loag,  9  Eest,  473,486, 
see  several  rules ;  and  1  Esp.  R.  405.  Ld.  Kenyon  held,  t 
^tncss  is  not  bound  to  produce  his  private  papers. 

§  12.  By  a  statute  of  the  State  of  Vermont  "  the  Supreme  I  Tylw,a5ft 
Court  of  Juf^irnture  and  county  courts,  hax^c  power  in  the 
trials  of  actions  at  law,  on  nioticm  and  due  notic  e  liiriTof  being 
fi^iven,  to  require  the  parties  lo  produce  books  and  writings, 
iu  their  possession  and  power"  ^c.    This  law  seems  to  have 
been  copied  from  that  of  the  United  States,  and  is  no  doubt 
more  just,  as  k  is  the  seme  as  to  both  parties,  than  some  of  the 
irules  befcre  stated  made  on  ooiporadens,  (a*  3.)  But  the  jes- 
tiee  ersn  of  this  role  may  be  doubted,  as  it  evideody  gires 
(be  ptrnr  who  keeps  no  correct  books  or  papers,  or  fiusely 
evades  tne  production  of  those  he  has,  tmdne  advantages  over 
the  pnrty  who  keeps  corrcrt  books  anr!  papers,  and  bonesfly 
prodnci  s  them  when  cnll«'(l  upon.   But  lew  of  tlic  individual 
S^tates  ha\e  adopted  this  kind  of  law.    The  rule  seems  far 
more  just,  tliat  enables  a  party  to  require  the  other  to  produce 
certain  speciQed  papers  named,  and  their  contents  described, 
siiid  the  judges  to  enforce  the  rcqoisitian  so     only  as  sbeB 
appear  lo  th^  proper,  just,  and  equal  io  regard  to  each  paper 
book  called  for. 
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Ch.  81.      4  IS.  And  in  Bury  v.  6abbia$toni  this  article,  Ashburst  J, 
dftf .  6.    iiMt  if  fjMd  Btnymora  hiil  sood  AMiley,  hii  8iewiid»  ibr 
auMMjr  bad  and  feeeiftd*  ^lie  wiglifc  htte  given  Inni  notion  to 

Barry  r  ^b-  produce  the  books  in  whiolli  the  entries  wem  mode,  and  thaj 

Amey  v,      sums     and  on  the  principle  the  court  may  safely  presumo 
Wila^'aw**  ^         ^"^'^^  ""^^  chrirge  himself  with  monios      received  of  A 
Cited  1  Phil,  to  acGouiii,  unless  in  fact  he  did  receive  the  monies     Ag  and 
Evid.  207^  for  the  cause  expressed  in  charging  himself. 
»ect'^S3*°"'  books  ol  nn  incumbent,  respecting  titlies,  &6C. 

Ch.  8t»,  a.  2,  see  6  D.  &t  L.  12  J  j  4  Ves.  4o— is  evidence  for  his  successor. 

^  14.  Prvper  eotdenot  ef  «  A]p/o«<,  cr     a  d^ee  oan- 
8D.&E.308  /efTW  <|^c.   1.  That  tlio  oorporation  by  itt  cnnitimrinn  hm 
T^ontoT^'  po^^i*  ^  oonfar  tho  degree,  as  of  doctor  of  hiw»  of  phync  kor : 
See  2  Phil.    2.  That  the  seal  affixod  is  the  seal  df  the  corporalion :  9L 
f  r  — i  pi  1        books  of  the  corponubon  in  ndneb  the  degree  is  enteind* 
£^!'jjj7i82  " '  o^'  ^  copy  proved  by  a  witness  :  as  to  which  a  deft,  to  prove 
188|306.—    he  was  a  doctor  of  iav^s,  produced  in  evidence  die  books 
iX*njio?***   from  liie  University  of  Oxford,  which  contained  the  act  ot  the 
corporation  con fei  ring  the  de^ee.    And  Lord  Kouyon  tlcem- 
ed  tliis  good  evideoce,  "  because  ii  wa^  the  be:ii  evideuce  of 
the  fact.   A  mere  eotifioafee  given  by  tbo  oOionn  of  the  0Qr> 
pondlon,  nidi  a  laal  affixed,  is  not  ovidenco»  beeanae  nol  a 
copy  fiomcbn  eorpotation  boiiltti''  aeidior  ^  ihn  origiBal  am  of 
the  corporation  conferring  the  degree,  nor  an  esaminod  copy  of 
it.'*    "  As  an  original  act,  it  shoold  bafo  been  proved  the  seal 
affixed  to  it  was  the  seal  of  the  university,"  or  "  if  considered 
as  a  copy  it  should  have  been  oompared  wilii  the  or^gioal  book 
by  tlie  witness  who  produced  it*" 
3Bo9  8iP       ^       P^^^'^'^'    J"  ^his  case  the  court  held,  that  the 
188, 191,      prison-books  of  the  Fleet  and  King's  Bench  prisons,  diough 
Bdie  h  d.  t.  admissible  evidence  to  prove  when  prisoners  were  committed 
iPtSrjCvidT  a»d,dlicbarged,  yet  not  admisiible  ovidenco  to  pravn  ifaa 
aati  *       oaoio  of  ooninitment*  Thoo^  tbb  canae  be  axtiaeied  fimn 
the  warrants  of  commitment  and  inserted  in  the  priaoii-books, 
Ljtch'iC.L.       cmmiUkmr  is  better  evidence  that  the  banknipi  in  this 
oaae  was  committed  for  debt,  so  should  have  been  produced. 
lOTRst,  100,         16.  Charge  in  a  phf/stcian^s  hools  how  evidence  of  a 
223,  Higbam  c/n/rf's  birth  in  an  action  in  t ween  others.    This  was  a  writ  of 
Cltedl^Uil.  ^^^^^"i  in  which  case  a  material  question  was,  on  what  day  of 
Evid.  i207,     April  1768,  Wilham  Fowden  jr.  was  born  ;  so  if  he  suffered  a 
fhS  article*  ^  ''^covery  while  a  minor  or  when  of  age.  Several  witnciises  on 
Sea  is'fiast,  ^  MM  toilifiod  lo  hii  being  bora  in  April  1768,  and  aoaM 
89.  were  confident  belbre  the  middle  of  the  mondi  i  bot  ibqr 

eoold  not  remember  tbe  preciae  day.  To  fix  the  day  it  was 
proved  Dr.  Hewitt  was  the  man-midwife  who  delivered  the 
modier ;  and  bis  son  brooght  in  bis  book  in  wfaicb  be  legnbvij 


uiyui^uu  by  GoOglc 


1 


fiOOKS  or  SEVERAL  KINDS.  $n 

an— dtei  tiMiM,  md  pwed  Dr.  Hwritt  hud  bgaa  M  Cm.SU 
about  twenty  years,  and  in  thfs  book  (among  other  regular  Art.  ft. 
charges  of  the  sort)  was  this,    22  April  1768,  ^  RMtod  S^^^^ 

FaUows's  wife,  Bramhal],  Pilius  ctrca  hot.  9  matutin  :  cum 
forripr  S^-r.  paid.'*  SB  referred  to  his  lo()L:er,  This  evidence 
was  adiiiiilcd,  and  held  well,  on  ilie  eround,  li  a  person  have 
peculiar  hk  tins  oi  knowing  a  fact,  and  makes  a  dcclaralioii  oi* 
written  enuy  oi  tiie  tad,  wiiich  is  against  his  interest  at  the 
Uiiie,  it  is  evidence  of  the  feet  as  between  third  persons  after 
bit  datib,  if  ht  oonU  Jim  biait  examiMd  «>  lfa»  fiwt  »  Iub 
fife  tane.  Oh  Ibb  efidem  tbe  jury  kmod  di»  «li9d  bom 
April  32,  1768,  and  not  April  S»  1768|i«  S€m  witnesses  wm 
inclined  to  believe  &cc.  See  Warren  «•  Gremrille,  Barry 
Babbington,  Stead  «.  Ueaton,  Outram  v.  Morewood.  It  was 
urged  that  the  time  or  place  of  n  child's  birth  is  not  matter  of 
pedigree,  so  not  to  bo  |)roved  by  hearsay  evidence.  See  Doe 
r.  Xiiynne,  10  East,  2u6  ;  Roe  v.  Rawlings,  7  East,  279,291. 
If  Dr.  HewiU  had  been  alive  at  the  time  of  the  trial,  he  un- 
doubtedly would  have  been  a  competeDt  witness,  that  the  said 
MO  was  bom  ApiH  S3, 1768*  And  as  he  marind  bus  charge 
paid,  he  coakl  lunre  no  iiioii?e  to  make  a  wioog  abarge  gr 
ealiy  m  Us  bode  |  and  Aia  act  in  makbg  it  at  iba  tioAa  hf 
hini  was  a  part  of  the  ret  mcla  m  Uie  usual  course  of  busiaeai ; 
hcnee  paid  evidence  in  connexion  with  the  other  testimony, 
fhotisrh  to  a  particular  fact,  and  thonsrh  not  on  oath,  and  aiot 
cross-examinablc  by  the  party  agaiost  which  produced. 

17.  In  admitung  numerous  books  in  evidence,  the  rule  as 
to  the  best  evidence  is  strictly  adhered  to,  and  practice  is 
mucli  regarded  ^  hence,  original  entries  are  not  always  requir- 
ed, but  ^  asval  arideaee*  TharaftMe,  the  dajMMok  of  a 
pMaparsQByeoDtatning  a  aawaiiw  of  die  tnoMMtosof  tba 
prisott,  has  been  leoaired  as  proof  of  the  time  of  the  prison* 
eHi  eommitmenl  or  discharge ;  Rax  t.  Aickles,  1  Loach  Cr. 
C.  436  ;  but  not  to  prove  the  cnu^c  of  comiaitmenti  Saka 
&  al.  V.  Thomas,  3  Bos.  &  P.  IBS,  191.  The  reason,  as  to 
the  time  of  commitment  and  discharce  the  daybook  was  the 
usually  best  evidence  to  be  expected  ;  but  a=;  to  the  cause  of 
commitment  tlic  commitidur  preserved  was  boticr  evidence. 
As  to  the  original  evidence,  the  above  daybook  admitted, 
contained  entries  not  made  by  the  clerk  who  produced  it  on 
Ins  ofini  knoivledge  of  the  61^,  hut  ganatafljr  nom  the  inlw^ 
mate  of  the  tamkeys,  and  often  from  Mr  ^ndafaaaMMa  on 
the  backs  of  the  wfiiants,  which  warrants  ware  aftetmida 
regularly  filed.  The  eoart  admitted  the  conianis  of  the  books, 
being  roade  and  kept  according  to  constant  and  establiibed 
practice  of  the  ptihlic  persons,  tlious^h  obicctcd  the  entries  irr 
tii«iii  were  mere  copies,  and  thai  Ibe  ori^^al  minutes  when 
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Ch.  83.  ttktn  oogbt  to  be  pradaoed.   So  a  piiish  register  of  christen 

Art.  I.  ings  was  receiver!  in  evidence  as  an  authentic  book,  though 
the  constant  practice  in  the  parish  was  to  make  a  mcmoran- 
dum  of  the  chfistenings  in  a  daybook,  from  uhirh  cimios 
were  made  some  time  aAer  into  the  register.  The  (iaybook 
leems  to  have  Imod  newod  by  t  majority  of  the  judges  in  a 
trial  at  bar,  at  a  mete  nemonuMioiDt  and  the  other  traok  waa 
eoDsidered  by  them  as  the  only  register,  and  they  said  there 
could  not  be  two  registers  in  ilie  parish.  The  question  was, 
if  the  pit.  was  legitimate  ;  in  the  register  he  was  entered  as 
legitimate,  but  in  the  daybook  B.  B.  (bat  is,  base  born, 
cited  1  Phil  Kvid.  333, 333.  Se«  1  btarkie,  179,  Hughes  v. 


CUAPT£R  LXXXU. 


CERTIFICATES  AMD  COPIES  Ul  EVIDENCE. 

LvDch  «.  1*   ^  1.  It  is  a  rule,  and  most  be  of  necessity^  ttet 

Clarke,       wherever  the  original  is  evidence,  and  is  con6ned  to  some 
aJT— StVa^^'  P'^^®»  ^""^  cannot  be  carried  from  court  to  court,  without  man- 
I26jd4(t,  T!7,  i^^^t  hazard  to  the  public,  and  great  inconvenience,  copies 
MM.— Duugi.  properly  authenticated  must  be  evidence.    And  according  to 
m.     iijjg       ^3  ijjQ  genenl  praedee.  The  only  difficulty  in  practis- 
ing on  ifab  rale  is,  in  knovriog  when  a  reoord-boelc,  deed,  or 
paper,  is  properly  kept  in  one  place,  and  is  not  to  be  cafried 
as  evidence  from  place  to  place.  3  Salk.  154;  1  Ld.  Ra3rn). 
154  ;  12  Mod  24  ;  1  D.  &  £.  456;  3  Stn.  1073;  1  Phil. 
Evid.  176,  20b,  33S,  330. 
1  Phil.  Evid.      $  2.  A  sccoud  rule  is,  iliat  when  originals,  themselves  evi- 
810.  dence,  are  lost  by  time  aud  accident,  copies  are  evidence.  I 

Fliy«  Efid.  176»  178. 
4  Haa.  sio.     A  third  general  rule  ia»  that  a  copy  of  a  copy  ia  no  evideoee^ 

though  the  strongest  poaaiUe  evideoee  ia  not  necefiary. 
eix   B.       ^  fourth  rule  is»  every  copy  mim  be  pnted  aecordiog  to 
084.  law. 

Fifih  rule,  if  a  Statute  make  a  copy  evidence,  the  origi- 
nal ib  evi<lence. 

6.  It  is  undoubtedly  true,  that  all  tiic  act^  and  resolves  oi 
the  Federal  and  State  leg^tnrea,  esecntivefly  and  jadidal 
eourts  are  evidence^  and  oonfined  to  one  plaee ;  henoe,  en* 
denee  io  them  mutt  generally  be  uieltiB,  or  copies  nvist  be 
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BO  our  hnrs  oooslder  tbem.  And  though  a  pri-  Cb.  82. 

Tate  act  or  resolve,  not  conceroiog  the  public,  is  not  viewed  as  Art,  1« 

a  law,  but  a  fact,  yet  it  must  he  proved  like  other  records  of  v^v;^^ 
private  rights  by  copies  from  the  orieinals,  attested  by  the  pro- 
per officer,  or  authenticated  accord!  112;  to  law,  as  before  ob- 
served in  chapter  81.    It  has  ahead}  a|)})eared  there  are  sev- 
eral ways  to  prove  or  to  authenticate  copies.    As  to  private  . 

•ets  and  molvw,  tlie  pn&nl  tola  tba  copifii  of  tiwm  mvat 
bo  axunioedy  asd .  altaaiid  by  the  officor  mado  tbe  legal 
koeper  of  tbe  migiDali,  but  a  spooial  law  mmy  be  passed  lo 

authorize  some  other  mode  of  proving  oo|iofl^  as  Jfassachusetts 
act  of  Fab.  15,  1806,  and  so  of  public  acts  generally,  but  of 
them  the  ]ti(?2;es  may  receive  the  evidence  before  described. 
As  to  the  records  and  proceedings  ol'thc  courts  of  nny  State," 
of  which  copies  are  to  he  used  in  another,  ibey  must  be 
proved  dccoi  ding  to  the  snid  net  of  Coneress  of  May  26.  1790. 

^  4.  Sonieliuies  the  original,  not  in  ila  nature  confjiied  to  ActofCon- 
one  place  is  so  confined  by  statute,  and  a  copy  made  evidence,  Kf'J^"' 
as  bjifaia  act  bonds  given  by  manbab  <*of  aoj  diftriet  Ibrtba 
fiudmil  parfonnaiiaa  of  tfaa  dotias  of  bia  offiea  ibaD  be  filled 
and  recorded  m  tbe  ofice  of  the  clerk  of  tlie  District  Court 
or  Circoit  Court,  sattbg  within  the  diatrict,  fisr  which  soah  mar- 
shal shaO  have  been  appointed,  and  copies  thereof  certified  by 
the  c!erk  under  the  sen!  of  the  said  court  shall  bo  competent 
evidence  in  any  court  of  justice."    This  is  the  usual  mode  of  . 
autlienticaling  copies  by  signing  and  annexnig  the  seal  in  tlie 
transactions  of  the  United  Slates,  and  of  most  of  the  individ- 
ual States.  There  are,  however,  some  exceptions  ;  Massacbu- 
aetia  ia  oaa;  hero  tba  laal  is  generally  aaoiltady  aipacially 
.iHiea  lota  aiad  wllbui  tba  State. 

5.  Id  due  aaao  a  printed  copy  of  an  ad  of  tba  lagialature  i  odi.  4», 
«f  Virginia,  printed  by  tbe  law  prinMi  tbava,  and  st&died  J^hompsoa  «: 
Hp  with  a  Ibw  other  acts  in  a  blue  paper  cover,  was  deemed 
to  be  good  evidence  in  Pennsylvania  to  be  rend  to  a  jury. 

^  6.  In  this  snit  ihc  copy  of  a  maiiifest  of  a  vessel's  cargo  United Statat 
was  admitted  to  be  read  m  evidence  in  a  criminal  prosecution,  4  n^f"4*]2^ 
for  destroying  a  vessel  8;c.,  according:  tf)  act  of  Congress,  it  Ba/.E.  afit, 
appearing  that  the  same  was  ccrtibed  under  the  hands  and 
aaab of  tbe  customhouse  officers  of  Baltimore.    And  by  the  M7«aH7243 
4  vok-iJnitad  Staiea  Laws,  p.  31 1,  312,  21  aaetioo  oCiba  inn     vunn.  ' 
poit  kw,  it  ia  mdo  ibe  doQr  of  tba  cotteeior  of  tbe  port to  ^^^-^^  ^ 
record  in  booka  kept  for  that  purpoae  all  manifests     and  Smidi,'fittn^ 
hence  the  copy  offered  was  viewed  aa  inexceptioiiaUe,  beio^  ^ 
also  attested  to  by  a  witness  wfao  oon»paved  the  oopj  with  tba 
record.  1  Phil.  Evid.  329. 

^  7.  So  the  attested  copy  of  a  patent  recorded  in  a  county  2Waih.  S7S, 
court  was  heki  to  be  as  aiuheotic.  as  one  obtained  from  the 

vou  III.  43  SiCmu.m 
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Cu.  S2.  records  of  a  register's  office,  because  so  recorded  by  kir. 
jlrt.  \.  So  of  a  wiii  where  the  0ff^;iiMa  is  JoettAer  proved.  TsjFior  99^ 
v^^-v-,^  1  Dall,  266. 

*Iujiw,26,  §  8.  And  il  is  a  geoerai  rule,  diat  wherever  an  instrument 
r^lSwS"— ^  of  writiDg  in  order  to  be  valid  is  required  to  be  recorded,  Aeii 
Bay.  £.  35—  ^  ^opy  certified  by  the  register  is  sufficient  evidence  iur  the 
lesast,  10P.  party  wlio  Ought  to  hwo  tbo  <»%liid  if  it  b«  lost,  md  i«  coa^ 
pleta  efideiice  ibr  «  tirai^er  wfao  hat  not  fb*  origiail. 

aJ' Hu^^n      ^  ^'  ^  ^  eiftiM  copies  of  Hm 

r.  West—"   proceedings  ])y  conmitssioDors  of  bankrupts,  when  iaiibed 
Bft7.£.86.    filed  in  the  District  Court  are  prlmd  facie  evidence,  against  aH 

persons,  of  the  commission,  irudine;,  and  net  of  bankruptcy. 
Bay.  E.  37,  10.  Iti  this  action  ofRro  copifs  oi  a  judgment  rendered  in 

Kinsley*—    the  Circuit  Court  of  tlu  I  tnt  d  Slates  for  th«  Massachusetts 
£sp,D.'747.  District  were  offisred  in  eviilence,  and  admitted,  though  not 
under  seal ;  and  the  court  said,  this  heiug  a  record  of  a  court 
of  the  United  ficttes,  and  not  a  State  court,  and  so  not  witfaia 
the  act  of  Congress  of  May  26,  1790,  it  faasained  willi  tha 
eonrt  to  decide  on  the  suiBeiencf  of  tlie  evidence  $  and  tisi 
nwdo  of  certifying  a  record  observed  here,  being  the  ordinaiy 
method  is  Massachusetts,  ki^ead  of  the  '■«'»*^'  eaampiifan 
tion,  the  court  held  it  sufficient. 
Fe^'B£.23.     ^1!.  There  is  a  third  kind  of  copy  ;  that  is,  one  "examin- 
ed with  the  original  Ity  a  witness,  and  proved  by  hnn  on  oath.'* 
S«e  I  Fbil.        The  exemplificatiuos  or  copies  under  seal  are  considL  i  ed 
ET^a08,^5KX).  of  ijigiier  ^^^jj{jrity  than  any  sworn  copies,  in  England,  and 
^J^Bul.     ^1^6     tbe  States ;  because  it  is  that  the  court  examines  and 
P.  tt0|S29.'  compares  more  cfitieaBjr :  this  ditriBdnn  baa  not  had  mmk 
vrapA  m  oar  practioe.  OAce  ccfNes,  every  arlMe,  gnn^ 
ed  out  and  audienlicated  by  an  offeery  appoiniBd  bf  the  lanr, 
for  the  purpose,*'  are  viewed  as  sonsewfant  similar  to  e] 
phfioations  under  the  great  seal.    But  where  the  hnr 
confide  in  the  officer,  the  trust  of  making  out  copies,  as  a  part 
of  his  duty,  "  his  certificate  is  no  morn  than  titat  of  anv  pri- 
vate person,  and  cives  the  copy  certified  no  credit  whatever.** 
It  is  a  eeneral  rulo  that  before  copies  are  made,  the  record 
should  be  drawn  up  ni  iurni  ;  but  tliis  depends  on  practice,  for 
in  some  cases,  papers  merely  filed  are  copied  as  part  of  the 
case,  and  all  alike  are  certified  by  the  oAccr  as  troe  copies  ef 
cowp.  17,    record.  This  *^is  always  done  in  the  case  of  the  numiiaa  ef 
da!i -Dr^i*  ^^"^  ^  *  judgment  given  by  them,  on  an  an- 

590.  Rexr  '  peal  from  the  Court  of  Chanceiy ;  and  generally,  the  whale 
Gorrion, cited  fccord  nost  bs  copied :  hut  there  are  oMny  exoeptiana  to  this 
i,!;:"'-^''  rule. 

Dougl.  683,  ^  12  A  copv  ot  a  tnan  iaL^c  ro^i'^ter  i-;  2;ood  evidence  :  and 
Birde'fiar  SWorn  copies  ol'  ihe  truusrer  books  of  liie  East  India  Com- 
lew^— 9fialk.  V^^Y^  good  evidence.  And  where  ver  ilie  orieinal  is  of  a 
IM.  public  nature,  aod  evidence,  tiiough  uot  a  ri;;cuf d,  bwoi  xi  copies 
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are  evidence.  Linch  «?.  Gierke,  cited  4  Com.  D.  88 ;  s&me,  Ch.  82. 
12  Mod.  24,  494,  as  to  lown-books.  Art,  2. 

^13.  As  to  copies  of  deeds,  see  Deeds,  in  another  chapter,  s^n^-^^ 
By  tUs  act,  copies  in  the  treasury  department,  certified  hj  Att  of  Con- 
the  register,  under  the  seal  of  the  department,  are  good  evi-  f^^^ng^tedL 
dence  in  all  cases,  except  nm  ut  factum  be  pleaded  &tc.    It  2!— Gray.  D. 
seems  to  follow  that  where  nm  €tt  faetim  is  pleaded,  the 
original  must  be  |)roduced. 

Art.  2.  Certijicates.  §  1.  A  ceriificale  is  in  one  sense  a 
copy,  as  meaning  only  a  copy  certiiied ;  but  hi  anotiicr  sense 
it  is  different,  as  it  only  certifies  a  fact  sometimes  inferred  or 
tekm  from  die  reeord,  and  somelimes  independent  of  it, — 
as  of  a  deed  inrolled  or  reginered.  When  the  endorse*  Doog*M. 
ment  or  certificate  of  the  proper  officer  is  sufficient  evidence 
of  the  enrolment  of  a  bargain  and  sale,  or  of  the  registering  of 
our  deeds,  see  several  probate  certificates,  Gray  «.  Gardner^ 
Ch.  90,  a.  6. 

^2.  So  on  a  petition  to  a  court  for  license  to  sell  lands,  to  3  Ma«$.  n. 
pay  debts,  owed  by  the  deceased,  the  certificate  of  the  regis-  ^l^*^^^ 
ier  of  probate,  that  the  debts  so  much  exceed  the  penonal  Prabite  cm^ 
estate,  is  sufficient  evidence  to  support  the  petition.   For  a  tiftcate. 
cense  to  sell  more  lands  than  to  pay  debts,  that  is,  to  put  all 
or  part  at  interest,  then  the  certificate  of  the  judge  of  the 
amotmi  of  debts,  of  real  and  personal  estate,  and  liis  opinion 
that  It  is  for  the  interest  ol  l  ie  u  s       to  sell,  is  the  proper  evi- 
dence.   The  secretary  oi  a  banking  company  is  not  a  certi- 
fying officer ;  his  copies  must  be  sworn  to.    14  Mass.  K,  178. 

^  3.  So  only  the  certificate  of  the  magistrate,  who  takes  a  >  Man.  ilts, 
deposition,  can  be  evidence  that  the  adverse  party  has  been  ^J^y* 
notified  of  his  taldag  a  deposition,  and  the  notice  to  him  can- 
not be  proved  by  parol  evidence.    Ch.  87,  n.  3. 

•5.  4.  So  a  ccrtiticale  of  commissioners  tor  stating  army  ac-  Stra.  481, 
counts,  when  signed  by  them,  setting  upon  the  commission,  is  Moody  r. 
conclusive  evidence.    Esp.  D.  707  j  1  Stra.  668.  citcNd*!*** 

f  6.  So  the  certificate  of  eommissiciiers  d  iasolveocf  is  Hor.  E.  Ms. 
prmd  fam  evidence  of  a  due  discharge  and  of  the  proceed- 
inp  ttoder  the  ioaolvent  act ;  and  if  there  be  any  fraud  or  ir-  9.  Pepu. 
regularity  in  the  proceedings,  it  is  incumbent  on  the  deft,  to 
prove  it*   What  certificate  proves  a  copy  of  record,  7  Cian. 
408. 

6.  Mrlitifi  rrriificaie.    In  lins  case  the  court  decided  1  MaM.R.81, 
that  if  a  miiiiia-maii  be  disabled  to  train        lie  may  prove  Howe*, 
the  fiict,  though  he  has  not  the  certificate  of  the  furgeoa  of  ^'•B^i^ 
the  regiment  or  of  the  captain,  a  piece  of  evidence  the  militia 
law  in  general  terms  requires,  but  not  exclusively^.  4  D  fc  F 

^  7.  Pauper  certificates.    If  tlie  parish  of  A  grant  a  certifi-  207,  Rex'r. 
cate  to  the  parish  of  B,  acknowledging  that  a  certain  pauper  ^"""ii  of 

Lubbenban. 
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Ch.  8-2.    bdoug^  to  A,  ii  is  not  only  cvidenrc  of  the  fact,  but  conclusi7« 
^rt.  3.    as  to  B,  but  only  j^tmd  Jactt  evideuce  as  to  others  j  therefore 
\,.^^y^^  A,  in  regard  to  theMnsb of  C  &c. may  flbew  tbe  pauper  does 
1  FiiU.  Ev.   not  beloog  to  A.  Certificate  of  a  vice-coosul  abroad  ii  not 
evidence  of  the  fact* 

^  d.  Theie  ftw  caaes  lerve  to  ^ew  the  grounds  on  which 
certificates  are  evidence,  and  the  principle  to  be  extracted  from 
them  may  be  apphcd  to  a  multitude  of  other  casea  io  which 
certificates  of  a  similar  nature  may  be  evidence. 
Rex'r        ^  ^*  ^^'^^  ^^^^  court  held  liial  liic  production  of  a 

Kyiua"  ^  pariah  certificate,  thirty  yeara  old,  ivas  anfficient,  without  evt* 
dence  of  the  place  where  it  came' from.  Cited  1  Phil,  Evid. 
406  ;  2  Maule  h  Sel.  337,  348. 
^  Mnss.  R.  ^10.  By  the  province  law  no  certificate  was  necessary 
S'uiriii!'*"  ^®  probate  office,  as  to  sales,  by  administrators  of  tlio 
deceased  person*s  estate,  by  order  ol  court,  for  paying  debts  ; 
but  the  necessity  could  he  shewn  iu  any  other  way  ;  hence  an 
iasuilicient  one  did  not  affect  the  sale,  and  the  heir,  who  sued 
for  the  land,  was  not  allowed  to  ^?e  evidence  the  personal 
estate  was  sufficient  kc,  after  twenty-seven  years  had  elapa* 
ed. 

7A^|ilR.48,     ^  11.  a  record  of  a  marriage,  solemnized  by  a  minister  or 
WorcMt«r.    justice,  founded  on  a  certificate  duly  made,  is  legal  evidence 
of  the  marriage,  and  no  inquiry  is  made  as  to  the  bans,  con- 
sent of  parents,  or  inhabitancy  of  parties. 
<■  w  Di  OA       ^        Certijicate  of  the  secretary  at  war  of  the  notice  of  a 

seneant's  situation,  is  admuaible  evidence. 
Ttaike't  E.e7.    Art.  3.  Copiet  of  lott  paf€r$.   ^  1.  It  is  now  a  rule  of 
_3  D  S:  E    evidence,  well  settled,  that  original  papers  are  evidence  when 
70*— Bul^pT  existing  or  to  be  found  ;  and  if  lost  or  destroyed,  so  that  they 
cannot  be  had  in  evidence,  to  allow  copies  to  be  used  in  evi- 
dence, wherever  the  originals  would  have  been  proper  |  or  even 
parol  evidence  of  the  contents.    £sp.  D.  747. 
— Le 'Me?*^    ^  ^*  Sscoud  rulc  is  that  thii  copy  shall  be  proved  to  be 
chant  8  caM.  truc  by  the  best  evidence  the  case  admits  of,  or  the  best  in 
—1  Phil.  E.  the  power  of  the  party;  and  a  copy  is  evidence  when  the  other 
^"■^^  party  has  the  original  &c.    Salk.  286. 

3D&E.476,      ^  3,  Cft^rs.    In  this  nctinn  it  was  held,  that  where  it  ap- 
itldf pears  tliai  a  bill  iu  a  penal  action  is  lost,  or  taken  ofl  the  file, 
tlie  court  will  permit  it  to  be  supplied  from  a  copv  taken  by 
the  pit.  himself :  There  mu:>t  be  evidence  the  unguiai  wab 
genuine. 

PMke*i  C.  ^  4.  Award  U»t,  In  this  case  an  award  was  lost  in  the 
SE^rS*?'  that  was  robbed  on  the  highway ;  on  an  affidavit  of  the 

fo.?',  Davi's  Tact,  a  copy  was  admitted.  tSee  I  PhU.  Evid.  999, 400,  &o. ; 
^  fiia.  m  3  Desaiis,  £.  R.  ^99. 


Digitized  by  Google 


CERTIFICATES  AND  COPIES.  .  sa$ 

^  6.  ^otes  Joaf.    I  [J  this  cnsc  notes  of  hand  were  lost  from    Ch.  82, 
the  files  of  llic  coui  i,  and  ihe  court  admitted  parole  evidenco     Art,  3, 
lo  prov  e  tljrii   (  onicnis,  as  the  best  evidence  then  to  L»e  had,  ^^*y^^ 
and  that  ^vllhoul  any  fault  of  the  party  using  it.    16  Johns. 
R.  lt>3  J  6  Bin.  266.        •  * 

f  6.  Mi$h§t.  8otetfedinlUieMteif&e0ikHiil4Con.D.8<, 
Mie  iM  ktty  a  oopjr  is  •fidence,  ifas  oonrt  braig  MinM  tiw  ^  Jo1b»*R- 
ofigiiiil  aoi»       senunie.   Cfoodier  9.  Lakv,  1  AftyDs,  446.  4CoairD.84. 

^  7.  Ruori  hit.    But  ^«  •fid6Bce  as  to  a  record  k>st  or  ^1  SalkM. 
iMimt  ought  to  be  foil  and  cogent :  and  it  may  be  proved  by 
collateral  efidmee*   Sm  Cii.  B6>  «•  4,  a.  36  }  1  Stirkte»  139  } 
Esp.  D. 

^8.  Recovery  fn^f.    So  where  a  rccoverv  in  nnrient  de- 4 Com.D.M. 
mesne  was  losi  and  tlic  roll  not  lound,  the  cown  allowed  it  to 
be  proved  by  vvitDosscs,  where  possessiou  had  gone  according- 
ly.  See  S  D.  &  E.  ISd. 

f  9«        Ittrt.  QmmnSty  to  pt0v«  a  ktM  tlw  dead  Hwlf  s»i.Co»i^ 
QQly  sbalt  be  tdnuOed,  ••  die  beat  evideiiee,  if  in  being ;  b«t  HSr"^' 
otbenrin,  if  positifelj  proved  to  be  bonot  or  destroyed,  tnd 
ibiD  ft  copy  or  endence  of  its  eoatenle  nay  be  adnalied ;  but 
no  loose  evidence,  that  it  cannot  be  found,  will  do. 

§  10.  Original  in  the  other  part y\<f  hands  is  as  lost  Sfc.    It  Bui.  P. 
has  always  been  a  rule  of  evidence,  that  if  the  original  deed  or  f "f* 
paper  be  in  the  hands  of  ilif  ndverse  party,  a  copy  may  be  7r,, i»4.!Li 
used  by  the  other;  but  geuci.illy  after  giving  timely  notice  lo  rbil.Kv.  176, 
pruduce  the  original,  and  if  not  produced,  even  parol  evidence  ili*';^!,'*' 
may  be  admitted  to  prove  tbe  cootents.    Same  rule  if  the  607.-- Serg.k 
eriguitl  is  lodged  in  a  court  by  its  order ;  for  wben  it  is  so  ^^'j^^j^ 
hM  or  lod^sd,  or  is  detuoyed,  a  copy  is  the  best  evidence,  —Bat.  n.  p. 
tbe  presumplioD  of  greater  evidence  behbd  in  tlit  i^ariy'spoe*  S94.— 1  Pha. 
beii^  overturned  by  porilive  proof."    When  a  paper 
be  registered  a  register  copy  is  best.    2  Taun.  237. 


^11.  In  this  action  the  court  decided  thnt  a  deed  may  be  ^^^^ 
pleaded  as  lo^t,  hy  tiitip  nnd  accident,  without  a  profcrf,  tfmiigh  j.  Brookum«. 
it  was  urged  liiai  tiie  manner  of  the  loss,  at  auy  raie,  f)U!rht  — 6  Ves.  jr. 
to  have  been  shewn  ;  of  course  in  such  ease  a  co|>y  is  llie 
next  host  evidence,  and  admissible.    If  pleaded  with  a  pro-  '4  East,586w— 
Icwt,  nmst  amend.  1 8ayad.e. 

^  13.  So  bdd,  tbat  if  a  deed  be  biinit»  a  copy  may  be  used  1  Mod.4, 1 17, 
10  emdence :  so  if  in  ibe  htnds  of  ibe  otber  ptrly.  Stra. 
401,6^  ;  6  Mod.  fS». 

^  Idw  But  in  tbis  ease  of  Andrews  r.  Plagg,  ejectment  for  ^Jh^"  ^«««>> 
knd  in  Danvers,  the  court  held  that  tbe  pit,  could  not  use  the  sup.  J.cSLct, 
eopy  of  a  deed  from  one  under  whom  he  claimed,  and  who  Andrews*, 
had  suj^pressed  it :  Thus  in  1778  Andrews  was  seized  in  fee,  ^''W 
nnd  deeded  to  Stacy,  and  in  1779  he  conveyed  to  Andrew 
I'utuam  by  deed ;  this,  if  auy,  was  missing.  Futnaut,  by  deed, 
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Ch.  82,   sold  to  Cutter,  and  m  1781,  he  to  the  ph.,  the  former  owner. 
Art,  4.    In  1782,  Stacy  being  indclited  to  the  deft.,  iic  levied  ou  the 
^.i4^*v^/  land.    Judgment  for  huD,  as  tlie  plu  could  not  use  a  cony  of 
f^fl^i  1  ^  ""Mttog  deed,  and  Ai  «outt  nouU  aot  adoiit  jutraf 
Fbii  K^^l  deuce  to  be  used  by  the  dl«  to  prow  one  undet  vhona  be 
400,  401,  kc\  claimed  Mppreaed  tbe  nkmaig  deed,  and  that  the  deft,  kneir 
--3  Day'aCa.  gf     £nuid ;  for  Putnam  was  privy  in  eitato  to  the  ph.,  and 
it  was  immaterial  whether  the  pit.  suppressed  the  deed,  or 
his  privy  in  estate  under  whom  the  pit.  held.    And  if  tlie  deft, 
did  know  of  the  suppres«^fon,  this  made  no  difference,  as  he 
,    had  no  concero  in  it.    it  an  original  be  in  uii  <i t to roey's  hands, 
and  he  not  comp*  llnlile  to  produce  it  in  evidence,  the  party 
may  prove  and  exinbii  ii  copy. 
Art.  4.  Capiet  of  copies,  no  evidence, 
PMks'tBJa.    No  oopy  of  a  copy  examined  ia  admitted,  bowererandMi* 
ticated ;  "  for  if  the  party  has  ibe  fint  copy,  and  by  oath,  or 
otberwise,  proves  that  a  true  eopy,  then  the  aeoond  is  uaekss, 
and  if  only  that  is  pvodneed,  then  the  first  not  bemg  tiiaie  te 
be  sworn  to,  it  does  not  appear  that  it  is  a  true  copy. 
CooliilRc  f.        §  1  •  Copy  of  a  ship's  register,  certified  by  the  collector,  to 
N.  York,  F.    be  a  true  copy,  is  not  evidence,  on  proof  of  the  collector's 
Min!ftJQa  lian^'^''"'^'"8; ;  but  it  must  be  strictly  proved  by  a  copy  com- 
pared with  dio  original  record,  by  a  witness  sworn,  &jc, 
a  Stra.  1122,      ^  2.  Oikcr  copies,     in  au  action  for  a  inalicious  prosecu- 
LsiriiT  '*  ^  ^  indictment  (sx  ibrgei]^  was  admitted  in  eri* 


danoe ;  tiw  pit.  and  anetber  wm  Indiolad  ht  forgery, 
aeqnttled,  and  a  copy  granted  to  the  other  onty ;  and  the  plt» 
was  allowed  to  read  it. 


1  Ld.  Rnym.     $  3.  A  copy  of  the  enrollment  of  a  deed,  to  land  An 

74 
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 !iyi         ,  ^ 

746,  Tayrors.  of  a  fine,  IS  prmi  facie  evidence  of  the  deed. 


8  Boh.  ^  p.  §  4.  This  was  netion  of  trover,  for  "  a  certificate  in  wri- 
142,  146,  ting  of  t!iB  register  of  a  rcrtaiii  ship,  railed  the  Salem,  wliich 
^^j^*''"'  said  fillip  or  vesfse!  had  ln.-en  registered  liy  ilie  pits.,  according 
to  tlie  statute  lii  t!uU  ease  iiuuio  and  provitled."  Held,  the 
certificate  may  be  proved  by  the  production  of  the  registry 
from  which  it  was  copied,  or  tlie  copy  taken,  though  no  notice 
bad  been  given  to  pnoduee  the  eerafieaia  itMlf.  The  daft* 
held  the  certificate^  and  aa  this  action  was  trover  far  eeavBttnig 
it  &£c.,  its  esisianco  night  be  proved  aa  tbatof  any  otfaeripe- 
oifio  thing ;  and  not  like  a  contract  sued  upon,  u  bich  must  be 
produced  and  proved,  as  laid  ;  or  if  in  the  deft's.  hands,  he 
must  have  nottoe  to  produce  it,  to  enable  the  ph.  Id  prove  its 
contents. 

3  Johns,  n.       ^  5,  Copies  of  proceedings  in  foreign  coiM  tsiuuai  be  prov- 
?a*6eld'r  * cd  like  Other  facts  ;  and  copies  under  the  hands  and  seals  of 
Rand.         thcir  officers  arc  not  suliicicnt  evidence  ;  yet  m  practice  they 
•  ^  we  usuaUy  admitted  by  the  parties,  generally  befieving  that 
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the  officers  of  these  court??  certify  true  copies.    A  copy  may  Ch.  62* 
be  proved  by  c^omparing  it  wilhtbe  ongpntl  asiaad  by  anoiher  Art.  5. 
persou.  Lii-^r 

Art.  5.  Copies  of  ancient  srr ants  and  rccordsy  ifc. 

^  I.  Id  this  action  ilic  cuuii  hcici»  lhal  copies  of  ancient  2  Man.  K. 
proprieuury  grants  were  admissible  io  evidence,  though  tliere  438,  PHtsv. 
HM  no  evidooee  tbtt  ilie  meetbct  of  the  proprieiofa  at  whidi  ^J^*^^ 
4» gnnii  we imde» wcfi lefulhr eaOei or  lidded^ beeanae s^aniSk' 
fimneilyk  waanoltlia  practice  of  proprielaij  ekika  lo.ro- 
eard  the  mmm^m  noriiaatimii  for  eafling  tlie  neniigi  3  bat 
it  must  appear  the  great  nee  m  ancient  one. 

^  2.  This  was  trespass  elausum  fregxt^  for  a  treiqpass,  Au-  1  Mass.  R. 
gust  1800.  Held,  the  justice's  warrant  for  calling  proprietors'  ifi^, 
meetioe  within  twenty  years  must  be  proved;  not  where  the  P«>prietor«©f 
first  meetmg  ^vas  seventy  years  agjo  ;  and  tlic  piopueior  s  Great  Beacb 
book  appearnig  by  minutes  made  in  it  to  iiave  commenced  sev-    Ros«s»  ' 
anty  years  ago,  was  admitted  10  eridence,  though  not  proved 
hf  their  efeiK  $  tfate  was  an  old  paper  book,  purportmg  to  be 
their  reeotda  fioni  1796  to  17l>6 ;  the  eiidenee  it  was  their 
book,  was  the  testimony  of  a  witnessy  who^  fifty  years  ago,  was 
at  their  meetine:,  and  said  one  Keadrick  was  clerk,  and  so  it 
appeared  in  the  bcwk,  and  thereupon  it  was  admitted. 

!n  reqnirinsr,  in  trials  in  evidenre,  the  original  warrants,  is» 
sued  for  cnllinL"  int  etings  ol  proprietors  ot  common  and  undi- 
vided lands,  and  of  general  fields,  the  piatiice  has  varied,  not 
only  as  to  ancient  and  raotlciii  limes,  but  also  as  to  ditiferent 
proprieties.  Wliei  ever  it  has  appeared  to  tlie  court  that  a  jiro- 
priety  has  hoea  oavafnl  and  altenisfe  in  pteserring  fts  aoeient, 
as  well  as  modam  records  and  papers,  such  warrants  and 
fetans  Aereoo,  in  Ibnner  aaweU  as  kler  tioMs;  tfao  courts 
hsffo  required,  in  evidence  in  trialsy  such  warrants  and  returns, 
though  issued  and  ande  thiity,  forty,  and  fifty  years,  before 
the  trial ;  for  which,  such  appears  to  liave  been  the  conduct 
of  the  propriety,  the  court  will  not  rendily  presume  even  an 
ancient  warrant  or  paper  lost ;  but  otlierwise  where  it  appears 
the  general  conduct  of  a  propriety  lias  been  clilFeit-iit  ;  for 
ihen  the  loss  of  such  a  paper  may  be  intended  wuiioui  sus- 
pecting it  has  been,  particularly  or  intentlally  suppressed,  and 
withovt  suspecting  any  fintid  hns  bean  praotnwU 

<^  3.  Conines  it  the  nrooeedings  ii  the  Vioe-Admira]^  5Cni«k88^ 
Court,  in  JaBaaiea«  aco  admissibie  in  eTkience«  if  certified  no-  ^  Teaton 
der  the  seal  of  the  court,  bf  tho  deputy-register,  who  is  cer-  Bob%M.^ 
ttfied  by  the  jodge  of  the  court,  wbo  is  certified  by  a  notary  Giib  r  K.22, 
public,  "  betns;  a  court  tictins^  imder  the  law  of  nations."  This 
manner  of  proof,  too,  is  according  to  our  Bcitiah  tre^Uj  of  phii.  EvTaia, 
1794,  a.  19.  See  Ch.  87,  a.  1,  s.  3.  320. 

^  4.  A  certifioate  ol  the  clerk  of  the  ciccuU,  thq  propor  of-  g^^.^ 
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Ch.  83.  ficer  of  the  court,  is  good  evidence  that  the  cause  was  not  tri- 
Art*  1.  ed  at  the  circuit.  When  a  copy  of  the  deft*s.  plea  is  sent  to 
K^'y^^J  the  pU's.  attoraej,  he'muBt  be  governed  by  that,  and  not  search 

Ibr  the  origiiial  in  the  clerk's  office. ' 
1  Crancb,«),    f  5.  Cojitet  dmandabk.   The  keeper  of  a  pubUo  reoord 
{^2^  **    cannot  deny  a  copy,  when  demanded,  on  the  terms  preaoribed 
by  law. 

1  Phil.  Evil!.  §  ^-  ^op^f^  decrees  ^-c.  in  chancery.  A  ropy  swons  to 
313  — Bui.  N.  of  a  decree  is  eood  ;  a  party,  to  use  tiie  contents  of  a  decree, 
D.  £r.  A4.  6*^®     evidence  the  proceedings  on  wlucli  founded  "  the 

whole  record the  answer  regukt^  cannot  be  given  in  evi- 
dence  with  proof  of  the  hiU  or  pfoof  it  is  hiat;  answer  ir 
presumed  to  be  on  oath* 


77.-3  D.  k 
E.4IM. 


CHAPTER  LXXXm. 


CX>KF£SS10NS  AND  ADMISSIONS  IN  EVIDEMCI. 

'tt>.kk:..6M,  Art.  1.  $  1.  It  is  a  general  rule  that  a  free  and  voluntary 
«atti^  Ra-  coi^^ession  of  a  party  of  a  fact  is  evidence,  and  it  is  the  same 
denial.— 1 1  thmg  if  he  admits  the  fact  to  be  true,  whether  die  real  party  on 
.'73  rectud  or  one  suing  as  trustee ;  1  Serg.  &  Rawle,  25,  or 
0. 35!**^'  *  '  party  interested  not  named  in  the  record. 
1  Phil.  Fv! r^.  <^  2.  Sfcond  rnlf'  i?,  lint  tlie  verbal  admissions  of  iho 
agent  are  evidence  n gainst  the  principal,  wlien  under  his  au- 
thority the  agent  acts  ;  and  the  act  is  a  part  of  the  res  ge.sta. 
2  Wheaton's  R.  380 ;  4  Taun.  565,  063,  519  ;  4  Dal.  39. 

^  3.  Third  rule  is,  that  a  eonfessioii  or  admission  must 
be  taken  altogether  and  entire,  as  it  was  made;  (9  Johns.  R. 
141,  Wailing  r.  Toll,  and  below :)  as  where  a  minor  confes* 
sed  she  had  medicine  of  a  physician,  but  did  not  empkiy  liim* 
£0p.D.7SI.      ^  4.  Fourth  rule.   A  ronfcj^ion  drawn  from  one  on  a  prom- 
ise of  favor,  is  no  evidence  in  criminal  cases. 
1  Phil.  EviJ.      ^  5.  Fifth  rule.    Where  several  are  jointly  concerned,  or 
R^  rss^'if  ^®  jointly  bouud,  the  confession  or  admission  of  one  does 
East,  673.     civUUtr  bind  the  others  geaerallv,  (but  some  exceptionB;)  as 
of  a  rated  parishioner  &c.,  not  if  a  corporate  member  confess 
exercising  no  corporate  office.   Ch.  9§,  a.  31. 

§  6.  SUth  rule.    Admission  by  way  of  compromise,  not 
evidence ;  nor  by  ^ardians  against  their  iniant  wards  &c. 
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§  7.  Cases.  The  pit's,  bill  ia  chancery,  stating  lads,  is  his    Ch.  bJ. 
idmissioa  of  those  facts,  aod  the  deft*s.  answer  is  his  confes-  Art,  1. 
nao»  and  titfatr  ii  evidence  9paaM,  Ibe  per^'  But  then  it  b  a  V^^^v^k^ 
nils  mhm  you  retd  to  tnswer,  the  confirarion  must  be  lak-  lo  Johns,  r. 

en  all  together,  and  fooduB  not  take  only  what  makes  against  ^'^^2' 
him ;  for  the  answer  is  lead  as  the  sense  of  the  perty  himself,  veat.  194, 
and  if  it  be  taken  in  this  manner  you  must  take  it  entire  and  2b8.— 6Mod. 
unbroken:  therefore,  if  nnon  exceptions  taken,  a  second  nn-  V,'r"' ^ij" 
swer  has  been  put  m,  tlie  neft.  mny  insist  upon  havinj^  iinit  k.  430.— 
read  to  explain  what  he  swore  in  ins  first  answer."  1  Dallas,  ^  ^"'•^  ^^4. 
240,  392  ;  but  the  jury  need  not  beheve  aii,  2  Hen.  &.  Mun.  ^^^^clr^^f' 
603  ;  see  5  Taun.  245,  s.  35,  post.  r.  Tracy .-^ 

(  8.  But  the  answer  of  ft  goardian  of  e  minoff  •^alidl  never  ^""^^"^  Y^^- 
be  admitted  in  evidence  againit  bim  on  a  trial  «t  law    for  237  .--3  Mod. 
Hie  Jaw  is  tender  of  his  afiSrs,  and  will  not  suffer  him  to  be  359,  Eggie». 
projndiced  by  his  gnardian's  oath,  of  course  not  hj  lua  con-  m^]^ 
fession  or  admission ;  nor  grantee  by  that  of  the  grantor*  113. 

D.  But  in  this  case,  in  which  the  infant  hrought  an  action  JiJJ|^^||||| 
of  assanh  by  his  jrtiardiau,  the  Chief  Justice  allowpr]  the  deft.  fieJd.— IPWL 
lo  prove  the  conft  ssioii  of  the  guardian,  he  liiiug  liable  lo  £v.  148. 
costs,  to  prove  liic  minor's  witness  promoted  the  action,  and 
was  at  die  expense  of  it.  Default  admits  the  cause  of  action 
and  asssis  to       imoont  €i  the  judgment  Ar  the  pit.  14 
Johns.  IL  446. 

JO.  Bo  the  anwwt  or  cgnfeBaion  of  a  tnistee  ean  in  no  ]m.n.pjs7. 
case  be  admitted  as  evidenoe  against  cestui  qu4  tnut. 
^  11.  "  A  distinction  mnst  be  made  between  an  admission,  B«l>K.P.336, 

and  an  offer  to  compromise,  after  a  dispute  has  arisen ;  an  of- 
fer to  pay  a  sum  of  money  in  order  to  get  rid  of  an  action,  is  ^M""**^ 
not  n  cclvcil  ns  evidence  of  a  debt;"  as  every  one  must  be        ,  . 
ailowed  "  to  buy  his  peace,   without  prejudice  to  bim,  if  tbe  sion  of  a  par- 
offer  do  not  succeed ;  "  such  offers  are  made  to  stop  litigation,  ^'^^'j 
without  regard  to  the  question  whether  any  thing  or  what  is  torney  UevV 
dne.**  As  if  A  see  B  for  £100,  and  he  oAr  to  pay  £20,  it  deM  ipui. 
shall  Mt  be  leoeived  in  evidence  I  ««ibr  thb  neither  t^nuts  jJilofi;^, 
nor  aaoettaina  any  debt,  and  is  no  mom  than  saying  he  would  ^iDaiias.eik 
give  £20  to  get  nd  of  tbe  nctkm."  5  Joluii.R. 

^12.  But  if  an  account  consist  of  ten  articles,  and  B  ad-  Jg^^., 
mils  such  a  one  is  due,  it  will  be  eood  evidpiire  for  so  much     h  — Bui.  N. 
so  **  admissions  of  particular  articles,  before  an  arbitrainr,  are 
good  evidence,  tor  they  are  not  made  with  a  view  to  com-  lard  — SJack 
promise,  but  the  parties  are  contesting  their  difierent  rights,  as  r.Bucbaitai), 
much  as  they  could  do  on  a  trial."    Cited  1  Phil.  Evid.  83.  ^  ^*  ^; 

^  13.-  So    the  oaniWon  of  a  fek>n,  vohmlaiy  made,  is  pcake »  ea4^ 
#vioeace  against  hhn,  on  his  trial       but  if  thveauor  piomi-  —1  Mor.  £. 
nes  have  heea.  miule  to  induce  him  to  cooHbss,  no  evidence  of 
«iidli  confesMB  if  idimtted ;  ytt  if  IB  eeosefiMM 

▼01.  m.  43 
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Ch.  79.  (ewaotkf  to  obtained,  stolen  property  is  found,  eviikaeft  ^fkn 
Ah.  1.     fact  mvf  be  admitted,  tboagh  ihe  confoMioa  ilielf  caanot  be 

s-^'v^-^  given  in  evidence."  Bat  n'ra  tocf  evidence  cannot  be  given  of 
'"o^Tft'^'ion  reduced  to  writine; ;  and  any  far!?  discovered  in 
Johnt.  R.  9,   consequence,  even  of  an  extorted  confession,  may  be  zwcvi  in 
iA^l  FhiL    evidence  ;  bm  they  must  be  proved  independently  of,  and  n<rt 
BvM.86w       connected  with,  or  explained  by  tlie  conveisauon  or  confes- 
sion, from  which  tiiey  are  derived.  As  where  A  under  a  proio- 
iM  of  fiivor,  confewed  be  Mole  W%  mteb,  mA  panvMd  n  villi 
C,  tbsnce  C  it  applied  to,  and  eilM  ti  •  widiaw,  ipore  be 
reeebred  die  watch  of  A|  beie  tbe  ocnfesm  diadeaed  tbe 
wi^^S'iL  proof  of  it  waa  by  jedapeadant  taadmooy.  Co»* 

fi.  l]a»  lie.  Session  of  nn  escape  by  a  deputy,  k  efideace  a0Miiat  tbeaba^ 

iff.    See  Cb.  76,  a.  J2,  s.  21. 
^}^^^        ^  14.  A  witness  in  n  criminal  cause  confessed  hv  \v;i?  not  a 
monwealthr  witness,  Inii  liie  court  held  thai  he  could  not  be  ad- 

Waite. — I  niiucd  to  {liNqualify  iuinsclf;  as  the  party  is  entitled  to  the  tcs- 
^W^flxiS  witness,  only  the  court  is  to  judge  if  be  be  dis- 

410.  '  qualified,  except  some  cases  in  wbich  his  testimony  goes  to 
•eouse  biinaelf.  Hoar  lar  an  aaaawr  bi  obaaaerj  ia  evideece* 
1  Mass.  R  4  15.  In  tbia  eaae  the  eoort  dectdedy  tet  eoofeaMM  ef 
■ftMWi^tii ».  oblaioed  by  promtaea  of  hsmt^  are  eel  to  be  adahted  ie 
CliabbodL  evidence. 

iMass.  R.  ^16.  Also  held,  that  confessions  of  adultery,  in  cases  of 
£46, Baxter,  divorce,  ar«'  not  sitfTiricnt,  wilbout  further  evidercf',  nnd  this 
— 2'MaM  *R  produced  before  the  coofessioa  ia  admitted,  as  that 

can  only  be  to  corroborate. 
Johns.  C«.        ^)  17.  In  this  case  the  prisoner  confessed  10  liie  owner  ba 
Common-  Stolen  his  plate,  and  where  it  was,  by  which  means  it 

wwita*.  Ibuad  \  and  before  tbe  justice  on  tbe  wirmt  be  ccwfcmd  Iba 
au^^eLx  "'^^  ^  (be  burglary,  of  wbieb  tbe  jeatiee  aMide  e  teeetd, 
8.  J.  Covrt''  as  to  die  tmth  of  which  he  waa  exMnmed  on  dbe  prisoner^ 
A.  D.  1789  —  trial  in  court.  And  it  was  btld,  the  prisoner's  confessaei 
CwM  taken  %Lt,  when  before  the  justice  might  be  given  in  evidence 
F,Tio  =  V  I.  r><^nin«;t  bim  ^vben  on  trial,  by  witnesses  nnd  the  jn?:tTcc  who 
657.— 1  Muss,  iicaifl  ilic  coiilV-vsIoii  ;  but  thcji  rltat  ull  the  prisoner's  words  :ind 
A<Hfa 'aflt.    cotid  ssioiis  inus:  be  taken  together,  or  all  rejected  ;  but  tbe  jury 

could  ;u!iiiii  part  and  reject  part.    And  it  was  further  held, 

that  the  deiVs.  pleading  guilty  before  the  jusbcc  wa^  uol  to 

be  eooatmed  a  eonfessioo  of  the  oriaM  of  burgUry. 
Biiv  £.20^      f  IS.  A  end  B  wereatiorniea  and  prmen,  tjie  piL  eaoplv* 

ed  A,  the  deft,  paid  noeey  to  B,  tbia  ia  no  eaMaace  the  ^ 

received  tbe  money. 
4Dail.a«^       %      The  deft,  was  indicted  lor  trataott,  tbe  court  a»d  it 
Stater.        Would  receive  his  confession  made  at  the  time  of  his  arraign^ 
Mccarty.       mrnt  in  corrohoration  of  anv  other  evidence  tlint  might  be 

adduced  in  auppeit  of  tlie  prosecution*   it  ia  a  coQ^aaaioB  ie 
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4if6«  oomtt  «Bd  though  tha  wUe  Aosfessioa  must  be  cooaid-  Ch.  83. 
ered  together,  yet  the  jury  may  unquestionably  on  this,  as  oo   »^ri.  1. 
every  other  point  of  evidence,  believe  one  part  and  disregard  ^..^•^v-^^ 

«BOtber."  Confession  of  iorgery  by  a  dead  witness  admissible.  *  ^-^^ 

^  20.  The  acknowlcdgmeiu  of  a  fact  made  after  the  com- 
fneuceiiieui  oi  a  ^uii  was  adiuiUed  in  evidence.  Vaoderio's 


%  SI.  Praof    ose's  coofesaioii  that  he  signed  a  praiaissory  2  Johns  b. 
b  wiEcieiit  witboiit  the  teftimony  of  the  subscribing  wit-  phei^Jili'* 
ness  to  the  note  ;  otherwise  as  to  a  deed.  3  Johns.  477,  and  DotjlSlA. 

Ch.  86,  a.  1,5.0;  Dongl.  93  ;  1  W.  BI.  365  ;  Peake'sN.  P. 
30,  146  ;  5  D.  k  E.  265;  1  Boi.  &  P.  300 ;  13  Johitf. 
76  ;  2  fiob.      P.  35. 

^  22.  A  pariuer  in  the  course  of  business  signed  a  note,  i  Tyler,  452, 
ind  died  belbre  payment,  aad  on  it  a  suit  was  brought  against  Adams  r. 
the  forviviDg  partner ;  aDd  held,  the  eonfeaaoo  of  the  oae  de- 
ceased  mi^^ht  be  given  in  evidence  to  support  the  action. 

$  23.  The  offender  made  a  voluntary  confession  before  a  {jJ^JjjJJ 
justice  of  the  peace,  and  paid  the  whole  penalty  incurred,  and  wuUmds. 
of  this  the  jusiicc  made  a  record,  and  held«  this  matter  may 
be  pleaded  iu  bar  to  a  qui  tarn  action. 

^  24.  In  some  cases  a  jury  will  charge  a  man  with  what  he  1  Dallas,  240, 
eomeflses  against  himaeU^  and  not  credit  him  with  what  be  ad-  ^ 
Tances  in  his  fiivour.   This  ie  coosialeDt  with  the  rule,  the  aas— a 
whole  confession  must  be  takes  eatire;  for  though  it  must  be  Johns,  r. 427, 
all  heard  by  the  jury  or  court,  it  does  not  foUow  that  aU  of  it  2^Hen!k' 
must  be  believed,  if  some  part  is.  Muu.  603. 

^25.  In  an  action  on  tiie  case  against  several  persons  for  1  Day,  33, 
combining  to  defraud  the  pit.  in  the  sale  oi  lands,  liie  pit.  was  Lewi*.  In 
allowed  to  prove  by  witnesses  what  one  of  the  defu.  (who  did  ComecUcvt 
not  appear)  had  said  as  to  bis  combining  with  the  other  defts. .u^j!''!''''' 

I  ■  •        •  I-  1     r     J     I        J  «       J  .    to  the  actioa 

and  practisnig  with  tnem  the  fraud  charged.    Conormed  m  the  pit.  h«d 

the  Court  of  Errors.   Jodgmeiit  for  the  pk«   Qucre,  must  <  >v  mi^s  of 

there  not  have  been  some  previous  evidence  to  prove  the  one 

confessing  was  connected  with  the  other  defts.  Cited  1  Phil« 

Evid.  77. 

26.  In  this  case  liie  iiu^tband  was  indicted  lor  the  murder  Bay.  K.  23. 
of  his  wife,  and  his  confessieD  was  admitted,  though  not  signed  |!"^  *- 
by  him.   So<  was  the  deposition  of  the  wife,  taken  shortly 
after  receiving  the  injuiy  that  occasioned  Her  death. 

^  27.  The  deft.,  quite  a  boy,  was  indicted  for  arson,  and  ^  ^aH-  ii<>, 
the  court  allowed  his  volinitary  eonfessioos  to  be  read,  sUghtJy  Oiii^iB^*' 

corroborated  by  two  witnesses. 

^  28.  Iu  an  action  of  covenant  against  several  persons  the  ^'j^g''- ^v*^' 
confession  of  one  wua  admiued  agamst  all.  See  1  Phil.  Evid.  3], 
76,  •  ary  s  case. 

%  29,  Bat  Hobait  styi,  the  confossion  of  one  deft,  shall  not  Hob.  94,  m 
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Ch.  8a.  conclude  the  other.  Km  they  severed  io  pletdiiig*  Nort 
Art.  1 .     parish  by  the  collectors  of  it  confessing  facts, 
v^^^v-^^      ^  30.  The  confession  of  the  under-sheriff  is  evidence  against 
Bull.  aN.  p.         sheriff,  because  io  effect  to  charge  biaiself.  See  Gii. 

^  a,  19,  s.  21.  ' 

Matt.,  Cmex,  31.  The  rule,  that  one's  whole  confession  roust  be  taken 
Wov. ^iiil*  together  or  rejected  was  adhered  to  io  this  case.  As  here  the 
Ward  «.  Brit-  deft.  ooofesBed  he  owed  liie  pk.  a  aoie,  but  io  the 


E^  '^H'^'  M><1  ^  ^  ^      i        thit  if  fab 

15  idhiu.  B.  fessiaa  as  to  the  nole  oe  taken  as  tnie«  it  niuflt  be  as  to  the 

8M.  hay,  also  taken  as  true.    So  if  the  deft,  eoeleis  lie  bought 

goods  of  the  pit.  and  paid  for  them,  the  pit.  eatmot  recover. 

Douf^.  661,  32.  In  tliis  case  four  persons  signed  a  joint  and  several 

WhiSJ***'  ^^^^^  "f^^'  nrknowledged  it ;  held,  this  took  it  out  of  the  statute 
of  IiiiiifaiiDiis  as  to  all  and  each  of  them  ;  "  admission  by  one 
is  aduiissioii  by  all,"  may  be  a  good  general  rule.  Cited  1 
Phil.  Kvid.  75. 

I'eakis  0  £v.  ^  ^*  chtDeery  it  is  said,  there  is  a  rale  when  one  party 
38  —1  Pbal  admits  a  fiiet,  aod  inMls'oii  t  distinct  laet  by  way  of  avoitoce 
^'^s^mg  to  hold  him  to  profe  (he  lest»  and  to  albvr  the  other  party  to 
tolia  eontra-  select  the  fact  admitted)  as  where  an  executor,  deft.,  in  his  1^ 
rv,  see  Ch  g^vcr  admitted  £11 00  was  depoMtedb  his  hands  by  the  testa- 
^Ch.  226  ^a!  ^^^^^ '°  settling  accounts  he  gave  his  bond  to  the  testator 

7,a.ltoS.  for  £1000,  and  the  other  XlOO  was  ?iv{>n  to  him  for  hh  trou- 
ble in  the  testator's  servirc  ;  though  no  otiiei'  cvldciice  the 
£i  100  was  deposited.   Held  to  prove  the  i&lOOO  and  i&iOO 

15  Mass.  R.       Case  for  defamation  :  1.  Plea,  not  guilty  :  3.  Plea,  a  jus* 
48,  Jackson  dficfttioD  that  tfao  woffds  charced  were  erne ;  hdd,  that  the 
i^u>iMmh  ^^>^  admisBion  in  the  third  plea,  the  words  were  ^en, 
proved  the  words  on  the  general  issoe,  as  any  otiier  party  on 
the  record  may  admit  a  fact,  though  each  plea  in  itseltmust  he 
«o  complete  as  to  stand  alone  in  case  of  a  demurrer  10  it :  2.  If 
the  deft,  do  not  prove  such  third  plea,  it  is  evidence  of  molire, 
Soo  2  Phil.  lOvid.  96,  97.    Tiiis  vr^^o  examined  and  quest ion- 
cd  by  the  American  editor,  as  to  tli*    :u! mission  in  the  third 
pleas-proving  the  words  spoken  &c.  in  ihe  first. 
l6MaM.Il.       ^  34.  A  is  indicted  for  a  crime    held,  his  voluntary  coo- 
cen-    fttsion  made  of  his  own  acootd,  and  not  recpiifed,to  the  mem- 
ilrJkr^^     hers  of  his  own  ehorch,  may  be  given  m  evidence*  The 

charge  was  open  and  gross  lewdness. 
6  Taun  Ti.      ^  9$.  The  wholo  admission  and  account  given  by  a  pntty  of 
ij^kdSani.  ^  transaction  must  be  taken  together,  and  not  merely  as  evi- 
*  dcnce,  he  makes  a  claim  in  his  own  favour,  but  as  evidence  of 
the  jnnttrr  lie  claims.    As  where  the  pit.  sued  for  crnnds  sold 
and  delivered,  warehouse-room,  he;  previously  ih*'  j^li^.  re- 
quested tiie  deft,  to  settle  his  acQouot.  He  stated  it  aod  made 
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himscir  and  company  debtors  to  the  pits',  hankriipl  £807. 17ff.  Ch.  83<, 
Oi<f.  for  timber  &c.,  and  due  from  the  bankrupt  to  the  deft,  Art.  1. 
£764.  S?.  for  demnrrg^e.  No  settlement  was  mnde.  The  <><<^>i'^i>> 
jury  ioLiiid  the  buiance  for  the  [ilts.  Tlieir  couiisnl  urged  the 
deft,  had  iuily  luimilled  their  claim,  and  was  bouud  to  prove 
his  counter  claini  by  evidence,  bui  had  given  ncmc  of  it ;  that 
there  wa^  aii  uduiissioo  and  mutual  acquiescence  as  to  lixa 
phfs.  itaiaiid,  but  ao  nmtuii  toqifiemmM  to  die  del^t.  de- 
hhumL  field>  the  Terdict  ww  ri^  md  the  oourt  itid,  the 
deft«  aerer  admitted  ooe  of  the  accounts  as  diidnct  fiKND  tiie 
other ;  dwt  all  bis  statement  on  both  sides  was  made  in  one 
breath,  nor  can  the  pit.  use  one  ptea  of  the  deft,  as  evidence 
of  a  fart  he  denies  in  another  plea.  5  Taun.  R.  228.  The 
same  as  to  ofT-sets,  id.  As  to  two  plcns,  see  Jackson  ».  Stet- 
son &i  al.  above,  s.  33.  A  admits  "  he  owed  a  debt,  but  says 
he  paid  it  ;'*'^'€uch  a?i  admission  is  not  to  be  received  to  prove 
the  debt,  vvjllioul  beiii^  albo  evidence  oi  the  payaieut.  What 
be  has  said  in  bb  own  iaroor  may  weigh  very  little  with  the 
jury,  while  hie  admissioD  may  be  eooeloKfe.  1  Phil«  Evid, 
84. 

'  $  96.  A  persqn  makes  declaiatioiit  as  to  his  owning  a  dave,  -  ^'"<mi'  B* 
and  manumitted  Imn  ;  -testimoD]r  of  these  declarations  is  inad- 

missible  to  charge  a  town  when  the  person  himself  can  be 
produced  :  2.  All  transladons  of  foreign  langaagae  must  bO  on 
oath,  even  though  made  by  consuls. 

^  37.  The  endorser's  endorsement  explained  by  his  tier  la-  3  Caioes*  R. 
rations,  letters,  &,c,  or  may  be  used  to  contradict  Ms  testimony  j^l^l''*'  * 
as  to  the  time  of  his  endorsing.  See  Ch.  90,  a.  1. 
'  %  96.  One  mterssted  in  the  event  (tf  the  amt  oukes  oonfee-  Kirby,  ao, 
aione;  these  cannot  be  gbcn  in  eiidenee,  unless  he  b  a  party  ^' 
to  it  ^  some  cases  otherwise,  as  s.  43,  &c.  Witueiey, 

%  SO.  But  in  thb  case  the  court  held,  that  where  several  i  ^a- 
defts.  were  soed,  and  one  was  defaulted,  and  the  others  plead-  ^£e^.^sM 
cd  to  issue,  the  confessions  of  him  defaulted  might  he  gi?en  io  s!aa. 
evidence  to  show  the  amount  of  damages. 

and  not  b)  A  and  ii.    Held,  the  duciuralions>  oi  A  and  li,  or  lurner, 

of  C,  were  not  admissible  evidenoe  to  support  the  plea,  not 
beii^  evidence  for  them*  Where  one's  acknowledgment  in 
writing  does  not  oooolade  him,  Ch.  68,  a.  3,  s*  10. 

41.  Trespass  for  killing  die  pit's,  dog.  Tlie  pit.  proved  lOJohnt.  R. 
the  deft,  confessed  he  killed  him  when  be  aasaohed  the  deft  S^^^^**' 

in  the  highway  &c. ;  held,  the  confession  must  be  taken  alto- 
gether, and  it  amounted  to  a  josiificntion — was  in  error  on  a 
certiorari  from  a  justice's  court trial  m  it  was  by  jury,  and 


§  40,  ^Issnmpsit  a<rnir;'^t  A  and  B  as  partners;  they  plead-  ^^^^rtjhns.  R. 
the  promise,  if  anv,  ua.^  iiinde  by  A  nnd  1»  jointly  with  C,  fr'c '&fal*f!" 
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Ch.  63.  yefdict fertte  plu  Ja^pnait wvwiwd  w  tobt MWMj 

ArU  1.  /ooie  evidence. 
v,^-v*^hp/  ^  42.  A  debtor  died,  and  his  heirs  and  devisees  were  sued 
IS^ Johns.  R.  ^  recover  his  debt ;  two  of  them  whn  u  ere  also  his  executors, 
Beanblie  b  promised  to  pay  it ;  held,  ail  liie  delts.  were  liable,  uau  the 
bWU  Eut,  eite  taken  out  of  act  of  iimitadoBs.  So  two  are  mad  ia 
^Jl^;,  oovawAt,  the  afidatit  of  one  is  efideoco  against  both.  3  Day, 
908.      ^*   309,  Haarard  v.  Cohh ;  Ch.  90,  a.  10,  s.  30 ;  I'BlauIe  &  Sel. 

249  ;  aae  Ch«  87,  a.  4»    T;  i  Taoo.  101 ;  s.  39;  d  U«  Bi. 

340. 

1  Phil.  Evid.  ^>  The  admission  of  one  partner,  tiiough  not  a  party  to 
76,  cites  tiie  suit,  is  c\  iilenco  as  to  ioint  contracts  nL^ainsl  any  other 
■  partner,  ai»  ueii  after  iho  paiiueiaiiip  is  dis!»uivcU  as  dunog  its 
a  lolm.  R.  «QiiiiBDaiioe«  1  Taua.  104  $  contra  in  Near  York  after  dis- 
^*  aolved,  sm  Ch.  63,  a«  6,  a.  16,  and  15  Johns.  fL  409 ;  see 

3  Mud.  191 ;  14  Johns.  R.  215. 
1  «.si  v«u      %  44.  Several  torifeason.    The  ooslassbn  or  adoysstoa  of 
7«,  ft?.— 6  D.  one  IS  not  rvjdrnrc  against  others  ronremed  with  ntin,  a?  m 
Th^Kkut      ^''^spass  against  several  defts.  one's  admission  is  not  evidence 
Stie.         a£?ni list  the  others  to  prove  them  co-irespassors  ;  but  the  act 
of  one  forming  a  part  of  tlie  res  ge*ia  uiay  be  viewed  as  the 
act  of  ail.  As  imre  one  m  pnranaooe  of  a  Gonapiiicy  sent  a 
letter  lo  the  eaenif ;  held,  evidence  aganst  ail  engaged  in  the 
saOM  oonspiraqr.    So  the  declafadoo  of  cne  at  the  time  of 
the  act  done  explain  its  nature  as  to  all  engaged  in  h.  1  Cok^ 
R.  13. 

See  this  Ch.  ^  46.  The  pruotitr^ s  confession  of  his  crime.  General  rules  : 
1. 13, 16, 17,  1.  His  voluntary  confession  is  strong  evidence  against  himself 
Ml^^er^"^'  ^'^  ^  criminal  proaecutioD,  for  it  is  unnatural  if  be  be  innocent 
cagMin  chap,  lo  oonfeas  Umself  guilty  :  8.  it  is  now  well  settled,  that  a  free 
t^r* coofesBioo  by  one  accused  of  an  oflfonoe  before  or  after  aireal* 
1  1%?'e^.  ^  judicial  ezamtnation,  or  after  oommitted,  redoced  to 
86, 87,  S8,  writing  or  not,  made  to  any  person  at  any  time  or  place,  is 
9»,90.        strong;  evidence  against  him,  and  if  satisfactorily  proved  is 

suiiit  icnt  alone  to  convict  him. 
lOJohos.  B.      ^       ^here  the  husband,  pit.  in  an  action  against  the 
38, 46,  F«if  trustees  of  his  wife,  may  use  her  confessions.    The  pit.  and 
nerv.  L«wli.  ^gf  articles  covenanted  to  live  separate,  and  the  deft. 

executed  the  agreement  as  her  trustee  and  ^rety,  and  cove- 
nanted to  pay  the  plt«  $38Cl0.  The  pit.  delivering  to  his  wife 
for  her  separate  use  a  coach  and  horses  he,  the  pit.  sued  the 
deft,  to  recover  the  .$3800.  Held,  evidence  of  lier  declara- 
tions and  confessions  as  to  the  coach  and  horses  was  ad- 
missible. 
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Cr.  84. 

^t.  1. 

CHAPTER  LXXXIV.  ^-^'v-W 


CUARACT£E  LN  ISSUi;, 

Art.  1.  it  is  sometiraes  matenaK  in  both  civil  and  ciiunnal 
ra<?ps,  to  know  when  and  how  the  character  of  a  part}',  or  of 
a  witness,  ran  be  in  issue  so  as  to  be  inquired  into,  ai)d  be 
proved  to  be  good  oi  bad.  li  i6  an  iiiquny  easeuliai  to  be 
made ;  for  sometknet  it  is  vory  easeatttl  to  the  c«uie  of  inilh 
to  loMPir  tba  clwraglwr  of  the  party  eoocmed ;  as  of  wilb 
in  actioiui  \gf  the  huAtod  'for  cfinlDal  oommtkii ;  of  tho 
defti  m  same  eases  of  felony  tec*}  so  of  n  witness  od  whose 
testimony  the  truth  of  1  CftUSe  ^oponds.  Seo  1  PInl.  Slid* 
145  to  1 48,  several  like  cases. 

§  1.  Thr  rules  of  evidence  and  cases,  however,  in  the 
books  that  ( ome  under  this  head  are  but  few,  and  will  there- 
fore  ha  bi ought  within  a  narrow  compass.  As  to  the  weight 
of  evidence,  coming  from  papers,  and  especially  witnesses,  it 
must  generally  depend  more  on  reason  and  discernment  la 
tiMWO  wbo  an  to  eonaidor  it,  than  on  book  onthoiillns ;  lliit 
obserration  k  peculiarly  tnie  m  regard  to  ovidonco  dopaiiwting- 
on  good  or  bdi  character;  itUl  boirerer  there  are  rules  in  the 
boohs  to  be  resorted  to,  in  order  to  enable  tiw  Jndge  or  tho 
kwyer  to  know  when  and  how  character  is  to  be  put  in  issue 
or  trial.  Joiy  jodgcs  of  charactor.  %  Binneyy  4d6 1  1  Uayw, 
336. 

$  2.  The  first  rule  is,  that  the  character  of  neither  party 
can  come  in  question,  "  unless  put  in  issue  by  the  very  pro- 
ceeding itself,"  foi  every  cause  is  lo  be  decided  on  its  own 
oitcumManees  j"  and  generally  in  cases  of  contracts,  torts,  or 
oriBiss,  it  is  foreign  to  inquire,  as  well  as  impractioBbfe,  of 
htm  miich  bettor  ehavaetor  one  party  is  than  tfie  other.  Esp. 
D.  788. 

%  2.  Seeond  mis  is,  whenever  a  gmerai  character  is  pot  tn 
i^e  by  the  proceeding,  so  as  to  give  timety  notice  it  is  so, 

that  particular  facts  mny  be  proved,  pertinent  to  the  point. 
But  14  Mass.  R.  279,  held,  the  pit.  by  commencing  hi'=:  ar- 
tioa  for  the  deft's.  charge  of  perjury,  "  put  his  eeneral  reputa- 
tion in  issue,"  hence  "  he  must  be  pn  [>anjd  to  repel,  by  cvi- 
draice,  any  attack  on  his  character  at  large ;"  but  evideoce 
of  partieofaur  foots**  is  not  to  bo  received.  And  dns  seenis  to 
Jbo  the  tno  ni]e»  foe  how  is  it  poariUe  fore  party  to  come  pre* 
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Ch.  84.   pared  and  to  brins:  e\  idcnce  as  to  all  the  particular  facts  in  his 
Art,  1.     life  time,  wiihoul  havnig  any  notice  as  to  wiiui  paiucuiuii. 
\^^Y^^     $  4.  Third  rule.    Wbeoever  general  character  for  truth 
lw«  conies  in  conatenlly,  then  paniciilur  &et8  are  not  to  be 
pnmAf  as  then  no  one  can  be  prepared  to  answer  to  tbem« 

(  5.  Fourth  rule.  Whenever  one  party  adduces  evidence 
to  firove  a  character  is  bad,  the  other  parly  may  adduce  eri* 
denee  to  prove  it  is  not  so ;  the  rule  must  work  both  ways. 

^  6.  Fifth  rule  has  been  stated,  to  wit .  that  in  no  criminnl 
case,  but  barratry,  can  the  defl's.  char^ictcr  be  examined  by 
the  prosecutor,  unless  the  deft,  enabiea  hiai  to  do  it  by  calHno^ 
witnesses  to  support  it ;  and  even  then  tlie  prosecutor  cauuut 
examine  to  particular  facts,  the  general  character  of  the  defu 
not  being  pul'ni  Issue,  but  cominn  m  coUfttenlly,  or  incidenl> 
ally ;  and  improvinf;  the  prisoners  charaoisr  |good^  the  witness 
nay  aswm  hu  reasons.  ll'Nally»  330. 
^  7.  Cme§  ■  et  <o  partie*. 
M  N  FJ9S  ^  action  brought  by  the  husband  for  criminal 

Roberts  V.  *  convev'^fitinn  with  his  wife  by  the  deft.  And  held,  that  the 
MaUton,  cU'  delt.  might  prove  parlicuiar  facts  of  her  aduht  i  \  widi  others, 
6*^^?Mo*  hnvinc;  n  bnstard  child  before  marriage,  as    by  bringing 

£!36^       the  aciiuii  ilie  hu^buiul  put^  her  general  behaviour  in  issue;" 
MVal^iiftl.  "  and  as  the  deft,  may  examine  to  paiticular  iacls,  a  foriiorif 
,h»  may  call  witnesses  to  her  general  character.**  But  Peake 
adds,  the  deft,  cannot  p>o¥e  any  instance  of  her  miscnndnc^ 
subsequent  to  the  act  of  aifaihery. 
1  Mor. CM,    i  ^*  ^  ^  genenl  chinielsr  in  issue,  is  often  a 

civck  r  question.  Thereibre  when  a  kept  mistress  brought  her  bill  in 
na^.-  £»f  D.  chancer}'  for  an  annuity,  the  deft,  said  in  his  answer,  "  she 
was  a  lewd  woman,  of  infamous  character,  before  Mr.  P.  be- 
came acquainted  with  her  ;**  and  it  was  decidi  d,  ihi«  put  her 
character  in  issue,  so  as  to  enable  the  deft,  to  \}iu\  v  juirticu- 
lar  facts  in  regard  to  lewdness,  as  necessary  to  prove  iier  gen- 
M™iy,Ml.  gjj.^  character  of  lewdness. 

1  Mor.  £.       $  ^*      ^  ^  wife's  bill  m  chancery,  her  husband  in  his 
as^OMMndi*  answer  said,  ^  she  had  not  behanNl  hsndf  with  duty  and 
S^^^Tsy  tenderness  to  him,  as  became  a  virtuous  wonianyinneh  leas  Us 
'  *  '  wife."   Held,  this  did  not  put  adultery  in  issue,  so  as  to  ean» 
ble  him  to  (Htyve  partk»ilar  facts.    Exoept  in  the  instances 
riven,  the  prosecutor  cannot  erive  evidence  of  tbo  dcft*s.  char- 
acter, unless  the  deft,  eiuiblc  him  to  do  it  by  calliriLr  witnesses 
to  support  it,  and  even  then  the  prosecutor  cannot  examine 
particular  facts.    M'Nally,  221. 
„  .  ^  10.  lu  some  cases  where  tlie  deft*s.  character  is  put  lu 

cited  by  ^  ^  prosccution,  the  prosecutor  may  examne  to  par* 

Tmktkutt'  taotthr  fittts ;  ibr  it  is  inyossible  to  piove.the  chaise  wicbootf 
£l1)  788  Mcasehowevnr  isreeodeeiedthat  putlfan  deAfs.  chsfieter 
Sr  '    '  geneiaUy  m  issney  but  btnetiyi  or  ooounao  scold*    In  the 
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case  of  barratry,  the  rharge  is  in  the  indictment,  that  the  tieft.    Ch.  84. 
is  a  comriK)!!  hai  rator,  and  his  plea  of  not  guiky  puts  his  geu-   Jlrt,  2. 
eral  charueter  iti  isaue.  But  in  this  case,  by  a  rule  in  practice,  v.^^i^'v^^p/ 
the  prosecutor  can  proFe  ooly  such  particular  facts  as  he  pre- 
fiouf  to  the  tnd,  ■»!  in  diM  tune,  gives  a  bill  of  paftiedan 
idi  t  apeeial  iMaoo  is  ghren  in  diis  cue,  to  wit  I  tliat  iochiii- 
Hetinmia  m  oommoBly  ageinst  ■ttarniaij  whose  business  it  ie 
to  follow  lawsints ;  and  it  is  not  eaigr  to  distinguish  becireen 
that  and  barratry  ;  hence  he  ought  to  be  timely  informed  of 
the  particular  cases,  that  be  majr  be  prepared  to  sbew  he  was 
employed  as  an  attorney.  ^ 

§11.  This  was  an  indictment  against  Hardy,  for  the  mur-  a  Man.  R. 
der  of  an  infant.    His  counsel  offered  evidence  as  to  his  gen-  808,  Com- 
eral  character,  and  the  court  admitted  it,  and  then  allowed  JJaj^!!!^* 
the  fpntommA  to  caB  wiaeiMi  ip  disproye  such  leatlmony;  iBtfaeiawrta. 
aed  his  counsel  said,  <<U  is  noir  the  praetioe  of  the  English  ^^^^^""fp 
cenrls  to  admit  testiauny  of  general  chandMr  to  be  offered  ieml4iM, 
faf  erery  person  on  trial,  even  for  a  misdemeaaor*"  And  Par-  the  Kinr  r 
sons  C.  J.  said,  **h0  was  of  opinion  that  a  prisoner  ongltt  to  ^^^^1^^ 
he  pemaitterl  to  give  in  evidence  his  g^eneral  character  in  all  p'amc  r 
cases  ;  for  he  did  not  see  why  ii  slioulil  he  cx'idence  in  a  cap-  Brown ;3aiB« 
ital  case,  and  not  in  cases  of  an  inferior  d(  t^i  io.    In  doubtful  l.gJ'Ji*  iJ* 
cases,  a  good  general  character,  clearly  established,  ousrht  to  IFhiLEvid. 
have  weigiil  witii  a  jury  j  but  it  ougJit  not  to  urevaii  against  t^ttt. 
tbe  positive  testimony  of  cre^ble  witnesses.   Whenefor  iSm 
daft,  ctiooses  to  caM  witnesses  to  prove  his  genenl  ehaiacter 
to  be  good,  tiie  paoseoeior  may  oAr  wilneases  to  dispcovv 
ihair  testimony.    But  it  is  not  competent  for  the  prosecutor  to 
00  mto  tins  inquiry,  until  the  deft,  has  fokntaiily  put  ins  char* 
acter  in  issue,  and  in  such  cases  there  can  be  no  exnmination 
as  to  particular  facts."    Sewall  and  Parker,  Justices,  clearly 
C4M)curred  as  to  capital  cases  ;  doubled  as  to  others  ;  but  oth- 
ers were  not  before  the  court.    On  charges  of  sedition,  all 
the  judges,  in  1798,  admitted  evidence  of  loyalty.  M'NaJly, 
219. 

JIS.  TUswaian  aelian  lor  hiuadi  of  pmm  of  OMifh^e,  t  HmlL 
fiwsednetioo.  And  tbe  coon  held,  that  the  deft.  cooU  not  i^»y"<<»» 
be  afiowed  to  givo  evideoee  of  tbe  gaiMral  bad  chanetBT  of  smCIuS^Z 
Ae  pk.,  between  the  prcmiaa  and  bmeh  of  it,  in  mitigation  of  4,  um. 
damges ;  but  might  he  not  as  a  good  excuse  for  refusing  to 
marry  her  ?    As  if  a  mnn  promise  a  woman  to  marry  her 
when  her  charnctnr  is  good,  and  she  afterwards  becomes  a 
common  prosiituie,  his  promise  can  be  no  longer  bmdiqg* 
Does  she  not,  by  her  conduct,  discharge  bis  proaiA»e  ? 

Art.  2.  Jit  to  witntssts,  2  Root,  160, 

§  1.  Hdd  in  this  case,  diat  if  a  witness  be  caM  by  cm  iam  v.  tib. 
party,  but  Ml  Hied,  wd  the  cppoiite  party  midMtakel»  we  y^nTai- 
▼01^  nu  44  ly^aai. 
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Ch.  84.  his  testimony,  the  party  first  calling  him  may  impeach  his  tes- 
Art.  2.  timony  and  character.  So  is  the  practict;  in  Massachusetts  ; 
K^'Y^J      the  witness  is  only  the  witness  of  the  party  that  uses  htniy 

and  is  so  when  he  uses  him. 
See  1  Phil.      ^  2.  In  every  case  the  moral  character  of  a  witness  is  to  be 
£^  ^^II^^  coDsidered*  Though  nothing  but  the  want  of  luidersiandinc,  or 
a  conviction  of  the  crimen  falsi,  goes  to  nis  eomprtrnfy  ;  yet 
a  multitude  of  circumstances  affect  his  crrdtbili!!/^  as  will  be 
seen  in  the  chapter  respoclinc;  evidence  by  wiincsses.    But  it 
,  poQ-     ^"^y      general  character  for  truth  that  can  be  examioedj 
297  — and  that  bj  the  testimony  of  other  witnesses  upon  oadi* 
D.  7Btf,  Lc.   The  vkd  eoee  testimony    to  destroy  the  credit  of  a  witness, 
— JvNaUv^  must  be  that  of  persons  who  have  known  his  general  charac- 
221,5222  —    ter,  and  who  take  upon  them  to  swear  from  such  knowledge. 
Several cas**  that  they  would  not  believe  him  upon  his  oath  ;  this  general 
riscousM'ni  ®v'^J^"ce  is  all  they  ore  allowed  to  give  against  him,  for  no 
or  incniiMst-  niau  can  be  supposed  prepared  to  give  a  history  oi  all  the 
of*  h*^*cBM**  transactions  of  his  life,  m  answer  to  a  charge  suddenly  made 
may  be^prov-  "P^Q  ^^^"^  ^  a  courc  of  justico*   But  the  party  whose  interest 
ed.— I  Phil,  it  is  to  support  his  character,  may  call  on  the  witnesses  against 
S^thf  eitm-        ^  declare  the  grounds  on  which  their  opinion  of  him 
initi  nof     1*5  founded/'    "Though  only  general  evidence  can  be  given 
wiine»»sca.     as  to  his  general  character,  yet  declarations  made  by  him  on 
the  suliject,  contrary  to  what  he  swears  at  the  trial,  may  be 
given  in  evidence  to  impeach  his  credit. 
Common-        $  3.  The  defts.  were  mdicted  for  passing  a  forged  govem- 
weaith  r.     moot  sccurity.   Fairfield  only  was  taken.   One  John  Browo 
r**!-*  wft**'  was  produced  as  a  witness,  by  the  Commonwealth :  several 
1784,  S.J.    Witnesses  were  produced  to  un peach  his  character,  ana  after 
^4^'"Z^^  this  to  support  it.  certificates  from  the  town  records  were  al- 
93,J:c.— E»p!  ^owed  in  evidence,  shewing  he  had  been  chosen  into  town-of- 
D.  790.        fices  &c.,  licensed  as  a  retailer  &ic.     Sumner  J.  said,  loose 
evidence  was  often  admitted  to  discredit  a  witness,  and  like 
evidence  ought  to  be  admitted  to  eatiMisih  the  people's  opin* 
ion  of  his  cnnracter :   2.  Held,  in  this  ease  the  party  iojur^ 
1  Day  'im^   ed  by  the  forgery  is  a  witness,  from  the  necessity  of  the  case, 
2«>,  531.—    for  the  verdict  in  a  criminal  proceeding  cannot  be  given  in  evi- 
Mor^^2^*  dcnce  in  a  civil  action,  and  the  jury  in  it  ought  not  to  hear  of 
— aSAikil78.  the  verdict:  3.  Brown  had  said, out  of  court,  he  should  gain  if 
Mao  i*^"  '^^^^       convicted  ;  held,  no  objection,  for  by  such  say- 
It  99.        '  ^S^y  oath,  he  cannot  deprive  the  goveirnment  of  his 
testimony :  4.  Brown  was  not  allowed  to  tell  what  Putnam, 
a  deft,  indicted,  but  not  on  trial,  said  on  the  subject  in  the  ab- 
sence of.  Fairfield;  for  Puloam^s  sayings  could  be  given  Itt 
evidence  only  against  himself:    5.  Fair6eld  produced  one 
Jacob  Dodge  ns  a  witness,  to  prove  Fairfield  had  land  in  Ver- 
mont &;c.>  objected  that  title  to  land  cannot  be  proved  by  parol 
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«fidenee.  Curiae  it  being  to  pro?e  a  coUatMral  point,  to  the  Ch]  84. 

issue  of  not  guilty,  is  admissible.     Thouo;li  generally  n  party     .^rf.  2. 
cannot  prodnre  evidence  to  prove  the  good  character  of  his  V^^Y^^^ 
own  witness,  esfierjally  not  till  impeached  ;  yet  if  impeached, 
whether  living  or  deceased,  after  aitesUag  u  wiil,  deed,  iic. 
iie  may  then  use  such  evidence.   1  Phil.  Evid.  330,  332 : 
6.  The  legislature  prescribed  the  fonns  of  said  secucities,  ' 
and  directed  the  treasurer  to  publish  a  list  of  those  notes,  made 
out  in  the  newspapers ;  this  he  did.  This  list  was  produced 
to  shew  the  note  in  qnestion  was  not  in  it  ;  objected  it  was  no 
part  of  the  treasurer's  official  duty  lo  publish  such  list,  and 
there  was  no  oath  it  was  a  true  one  ;  but  he  ought  to  be  in 
court  to  iiwear  it  is  a  true  oue  ;  and  tlte  court  allowed  the  ob- 
jection.   These  six  points  were  all  decided,  on  argument, 
and  inserted  here  as  they  are  not  in  print.  Brown  also  said 
he  had  given  a  bond  to  Dutch  to  give  evidence,  which  the  \ 
court  Intended  tlie  truth.    If  my  witness  unexpectedly  testify 
against  me,  I  may  call  one  to  disprove  the  facts  he  stated.  1 
Phil.  Evid.  232. 

^  4.  The  proprietor  of  a  note  is  a  witness  oh  an  indictment  i  sira  odo, 
for  tearing  it.   Objected,  his  testimony  was  to  set  up  his  own  ^^2^  ^tio 
deinand,  for  if  the  deft,  was  convicted,  the  court  vrould  d>lige  uir    '*  ' 
faim  to  give  a  new  note }  (but  quere)  the  judge  admitted 
her. 

^,  5.  Indictment  for  perjury  and  the  party  supposed  to  be  de-  *  St"*  1229, 
frauded  was  allowed  to-be  a  witness  t  but  one  witness  not  sufti-  ^BroiyhioB. 
cient  in  perjury  to  convict  the  deft.  He  was  objected  lo  on  the 
authority  of  Kex  v.  Nunez,  2  6tra.  1043}  and  Rex  v.  EUis, 
1104.  See  Salk.  383 ;  Sid.  431 ;  Vent.  49 ;  Ld.  Rayro.  S6d. 

^  6.  So  A  may  be  a*  witness  to  prove  B  guilty  of  perjury  ^  Ea9t,572, 
on  an  indictment  for  it,  wherever  A  cannot  avail  himself  of 
the  conviction  of  B  in  any  civil  proceeding  between  them 
either  in  law  or  equity.  In  this  case  Boston  was  indicted  for 
perjury,  committed  in  two  answers  sworn  to  by  him  in  a  suit  ' 
in  the  Court  of  Exchequer  wherein  lie  was  deft.,  and  one  John 
Brjggs  (witness  admitted)  was  complainant.  Boston  and 
Briggs  had  bad  dealings  together  in  cattle  &c.,  and  in  1800 
Boston  stied  Brfggs  for  a  hataooe  of  eighty  guineas.  Briggs 
alleging  payment,  filed  his  bill  in  snid  court  lor  a  discovery, 
and  for  an  account,  on  which  an  injunction  went ;  and  Boston 
positively  denied  he  ever  received  of  Briiri^s  the  stim  of  PO 
guineas  as  slated  in  his  bill,  as  having  been  paid  by  him  to 
Boston  he,  Perjury  was  assigned  in  this  fact,  as  also  in 
several  others.  The  injunction  being  dissolved,  the  pit.  was 
at  liberty  to  proceed.  That  actioB  and  this  indictment  came 
on  to  be  tried  at  the  same  court,  and  the  indictment  was  en- 
teeed  for  trial  next  heline  the  aotioQ*  To  support  tlie  indict- 
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Ch.  84.  AHRit  Briggs,  the  prosecutor  and  tleft.  in  the  actidiH,  was  called 
Art,  2,  as  a  witness.  To  his  rompetencv  Boston  objected,  on  tbe 
grotiiu]  BriiiL^s  was  iiitei  f  stcH  to  procure  a  conviction,  which 
ni!L^ht  be  made  use  of  by  him  to  influpnre  the  event  at  iho 
suit  in  equity,  and  to  olitnin  a  perpetual  iiijiiiiction,  "as  that 
court,  it  was  alleged,  would  never  sufier  the  pit.  to  avail  him- 
self of  a  recovery  at  hw  ifter  he  had  bees  coficfd  of  pe^ 
iury  upoD  «D  iDivnr  afibelbg  the  mcriisof  tli6  vetdiet  tt  kw." 
Bntfiijggi  WIS  wlinitted,  tad  on  fait  teitiiiiovjr  and  tbtiof 
otbers  Boston  was  convicted  of  peijuff,  and  on  a  naoiiaD  fat « 
new  trial  held,  as  above,  be  was  a  competent  wilMa.  la 
this  case  were  cited  most  of  the  prior  authorities  on  the  point, 
as  Rex  v.  Wliiting,  Rex  v.  Ellis,  Rex  v.  Nunez,  Rex  r.  Bray, 
Rex  V.  BroiJghlon,  Abrahams  t>.  Bunn,  Bent  v.  Baker,  braith 
V.  Prager,  Rex  v,  Dalby,  Rex  v.  Menetonc,  Bartlett  v.  Pick- 
ersgill,  Rex  i?.  Eden,  Karle  v.  Brett,  Rex  r.  De  Farea,  Rex 
9.  Papys,  cited  on  the  part  of  the  prosecmion.  Cited  oa  Boa* 
aon's  part,  WaHa'  eaae^  Needham  v.  Sinhh«  and  oaaa  of 
alttw;  but  tbia  ground,  taken  by  Boatoo,  that  Brigga  cooldi 
on  such  connrietiOD,  obtain  such  perpetual  iajunction,  wiB  de* 
oied  by  the  court,  wbioh  said,  "  no  instance  has  boeo  laao- 
tkned  to  shew  that  a  court  of  equity  would  look  at  a  convic- 
tion for  perjury,  procured  on  the  testimony  of  n  party  in  order 
to  sustain  tliat  party's  intescst and  Bartlett  v.  Pickersgill, 
said  the  court,  is  an  authority  the  other  way  ;  so  Brent  ».  Ba- 
ker and  Smith  v.  Prager.  In  this  case  Lord  Eilenborough 
observed,  there  was  one  excepUon  &c.,  that  is,  a  party  injured 
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by  a  Ibrgery  cannot  bo  a  wHneis  to  cooviot  tbe  ofibndep*  So 
the  law  wasaatded  u  to  the  ^  anomalons*'  ease  of  ibrgcry, 
but  how  it  come  to  be  so  settled  he  could  not  pretend  to  say. 
On  the  whole  the  court  adopted  the  rule  in  Bent  e.  Bakar. 
Sid.  211,237;  Salk.  286;  6  Mod.  301,311. 

7.  Thi'^  prinriple  hns  been  adopted  ^enerallv  in  the  Unit- 
ed Stnte«,  and  also  the  same  principle  ns  lo  rortrery  :  a>  on  an 
—2 Dallas,    indictment  for  for^reiy  the  party  whose  nanie  is  lorged  is  a 
SWyM.      gQQ^j  witness,  especiaily  where  he  has  performed  &tc.  Roof 
case. 

jNM%e  p^o.  ^  where  C  forgad  a  cbeek  in  6*8  name  on  a  bank*  and  C 
^v.Howeii'  paswd  It  to  D,  wbo  reoehred  tbe  money^and  aaot  It  to  C  as 
-*li9i«r,f&  ins  agent:  die  forgery  was  afterwaida  diaoovered,  and  the 

bank  got  possession  of  the  money  so  aant  by  D,  before  C  re* 
ceived  it :  C  was  indicted  for  this  Ibrgery,  and  B  was  admit- 
ted as  a  competent  witness  to  prove  the  forgery*   3o  in  Mas- 
sachusetts, Commonwenhh  v.  Snell,  &c.  S^c, 
^B^^Com^       §  8.  How  prostitution  may  affect  credibility,    HeH,  tbe 
wealib  r.*     Credibility  of  a  female  witness  may  be  impeached  by  proving 
Morpby.      her  to  be  a  common  pro^tute.    iake  case,  14  Mass.  R.  387» 
38S. 
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%  9.  The  deft,  mvy  give  in  evideDce  his  goodi  rtwMitr,  Cb.  85, 

where  in  an  action  he  h  rhnrirpH  with  fraud  from  mere  circtim-  ^^V^^ 
stnnrcs.    So  in  a  prosecution  lor  a  rape,  the  woman's  charac-  |2^''JJJ^ 
U'Y  lorchssuty  maybe  impeached  where  she  is  a  witness,  and  p||^.Sf.i||. 

the  deft,  may  prove  her  notorious  want  oi"  it,  and  tliai  bhc  he- 
fore  bad  beeu  cfimiaally  coonected  with  him,  but  kid  uoi  wab 


CHAPTfiR  IXSXV. 

ViMMOKBt  fWMR  mtmcm  to  IffOBBASB  €ft  MirKUXB,  ke, 

^  1.  IVapif  «viJMM  10  WBWMO  HUT  mitigfito  danttget  U 
t>f  late  years  become  an  important  branoh  of  evidence,  which 
hw  Mt  often  if        been  collected  together  under  one  bead : 

haTing  thus  become  importnnt,  some  of  the  most  material  rules 

and  parts  of  it  are  here  collected  into  one  rhapier.  Tlie  cases 
^oimdiug  increly  in  drimapre?.  and  in  the  discretion  of  the  jury, 
as  to  the  nrnouiu,  and  w  ithoLit  any  rule  of  comjuitation  must  be 
extremely  numerous,  nearly  in  ail  cai>e^  oi  Ivrls  and  many  in 
contracts. 

^  9*  FSitt  nda  it,  Ae  ^  maj  prove  to  ioeMse  fail 
<huin|g6f»  ^  any  thmg  that  wiO  itself  not  hew  an  action,"  as 
an  injiity  m  turpi  eausu. 

^  S.  Second  rule  is  this,    what  will  itself  bear  an  aetion  Cro.J.534^ 

must  he  stated  in  the  declaration,"  or  of  it  evidence  cannot  be  2  K$p.  112, 

given  :  ns  in  r^nare  clausum  frpgit  the  pit.  cannot  give  in  evi-  ^J^rtT*"^* 

dence  the  deh.  took  away  liie  pit's,  horso,  for  this  itself  will 

bear  an  action  ;  but  may  prove  the  deft,  on  entering  the 

pit's,  house,  debauched  his  daughter,  for  thi^i  of  itself  will 

not  bear  an  aciion.    The  reason  of  this  rule  is  plain,  for  if 

Ibe  pk*  ahboU  not  bo  aHonodtoavaU  hinaelf  of  this  aggravate 

log  oifouBMIaiieo  in  ondeooe,  bo  oould  not  at  all,  as  in  itself 

it  is  BO  gfoand  of  an  aoiion,  die  asjoiy  beiDg  to  the  daughter, 

and  no  kss  of  semees  sustained  by  the  lalher.   Heto  the 

matter  of  aggravation  is  not  laid,  but  for  a  special  reason. 

§  4.  In  this  action  the  court  held,  that  matter  may  be  laid,  '  Salk. US, 
1    r  I  ■  .1*   I  I*       I  ■  I        Ruisdl  tt 

and  ol  course  proved  m  a2:2ra\  atioii  ot  fiafno2:e?,  for  which  no  j,,  Comis, 

BCtion  hcs,  as  breaking  his  houH-  and  beatinsz;  liis  daugiiier  ;  for  ^Mo4.l27« 
the  pit.  can  hnve  no  action  ioi  thi^  heaiiiig,  tiioiiL'h  a  frreat  ag- 
^avaiioo  in  breaking  his  house,  lixou^h  she  m^y  have  an  a€- 
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Ch.  t'lon  for  this  beating  of  her.  Here  the  matter  ia  aggravatioa 
\^^v.^^   was  alleged. 

SBacAbr.  ^  ^>  tliis  book  it  b  said  that,  to  preserve  the  purity  of 
Sia||8ip|wrah  the  reeord,  the  debmehing  of  tk§  dmifftter  may  be  given  in 
BmmU  evidence  under  tbe  words,  oM«r  ivroi^,.  though  anomer  ac- 
tion lies  for  it,  so  in  other  cases  arising  ex  turpi  ciWM*  Whev 
tbe  book  speaks  of  another  action,  it  must  mean  her  tctioo,  or 
one  for  lo<;s  of  <;orviro  ;  hut  it  is  r!r;ir,  dnma^e';  nevor  cnn  be 
proved  under  these  words,  other  irrongSj  for  an  injury  or  an 
aggravated  circumstance  for  whirli  another  action  lies  ;  for  if 
8o,  damages  mighi  be  paid  twice  for  tiie  suiue  dang  ;  as,  iirsi, 
being  proved  under  such  words  and  no  evidence  of  it  on  the 
record ;  and,  secondly,  in  a  separate  action  for  this  tUng  itself; 
but  if  laid  in  the  declaration,  the  implication  would  be,  h  was 
proved  and  compensated  in  damages,  and  then  a  bar  to  aa 
action  for  it. 

2  Salk.  642,      ^  fi.  This  was  an  action  of  trespass  for  entering  the  pit's. 
SmUh!— 1*^    house,  assaulting  him,  and  assaulting  and  menacing  his  children 
Mass.  R.  12.  and  servants,  was  laid  by  way  of  aggravation  of  damages  y  and 
I^ssiTiu      the  court  held,  that  the  action  was  for  breaking  and  entering 
lOM.— 1      the  pltfs.  house,  and  the  further  description  as  to  the  children 
Stra.  19,       nnd  servants  was  only  to  shew  the  enormity  of  this  trespass ; 
Stratvitte.''    and  tliat  the  pit.  could  not  be  allowed  to  give  evidence  of  the 
loss  of  the  servicr*  nf  his  chilHrrn  nnd  sprvnnts,  becatisp  he 
had  a  proper  action  he  might  bring  for  this  purpose,  tiie  loss 
of  service  ;  "  but  the  circumstance  mentioned  might  be  prov- 
ed in  evidence  to  aggravate  the  damages  of  the  deft's.  trespass 
by  breaking  and  entering.**   Matter  of  aggravation  was  al- 
leged. 

1  Sira.  61.  ^  7.  This  was  trespass  for  breaking  and  entering  the  plt*s. 
INKv.BcDokt.  bouse  and  a'5<;auhing  his  wife.    And  the  court  held,  that  the 

pit.  may  join  in  his  dcchii  atio!!  to  increase  or  to  aggravate 
damages,  any  matter  for  which  lie  cannot  singly  recover,  and 
the  party  injured  iiave  iiis  separate  action,  as  in  Newmau  v. 
Smith.  So  beating  a  wife  or  child  may  be  proved  under  the 
words,  <iiker  wrongs ^  (if  no  loss  of  service  be  claimed  by  the 
pit.)  in  aggravation  of  the  trespass,  as  in  Russell  v.  Corne,  per 
counsel.  So  trespass  for  breaking  and  entering  the  pit's, 
house,  ho  rnnv  speriallv  lay  and  prove,  or  prove  to  increase 
his  damages,  under  the  words,  other  wrongs,  the  deft's.  getting 
the  pit's,  daughter  with  child ;  for  he  cannot  have  trespass  for 
SE«p.Mi  this, — ^proved  under  those  words,  other  wrongs^  pro  turpi 
cdvuu 

2  D.  Sl  E.       ^  8.  In  this  case  tbe  court  decided,  the  pit.  may  bring  an 

r^^iJIroSIli^  action  of  trespass  for  breaking  and  entering  his  house,  and  lay 
Taigtdimr's  and  prove  the  getting  of  his  daughter  with  child  then  as  consc- 
caae.         quentisl,  or  in  aggravation,  or  he  may  bring  an  acttoo  on  tbe 
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Ct89  for  the  injofj  to  bis  daughter,  per  quod  servitium  amitU  ;'  Cb.  8(» 
but  tbece  must  be  a  loss  of  aerviee  to  authorise  this  action  on  s^v^i' 

the  case  for  services  lost ; — not  nlways  the  case  when  the  pit's, 
wife  or  daughter  is  assauUed.aQd  ill  treated,  so  as  much  to  ag- 
gravate the  main  trespass. 

^  9.  it  has  ever  been  settled  law  Lhat  u  iiceuse  to  enter  the 
pU's.  bouse  must  be  pleaded  specially,  and  cannot  be  given 
in  evidence  on  the  general  issue*  And  it  was  farther  held, 
that  any  service  by  the  daughter,  though  above  twenty-one 
years  old,  as  milking  the  father's  cows,  is,  when  proved,  suffi- 
cient to  support  this  kind  of  demand. 

^  10.  Any  rejxiition  of  the  trespass  may  be  proved  in  evi- 
deuce  in  aggravation  ui  damages.  So  the  deft,  in  mitigation 
of  damages  may  prove  the  goods  are  restored  to  the  ph.,  and 
so  an  executor  de  90»  tort  may  give  in  evidence  to  lessen  or 
mitigate  damages,  payment  of  the  testator's  debts,  when  sued 
by  a  legal  executor  or  admmistrator.  So  in  an  action  by  the 
husband  for  criminal  conversation  with  his  wife,  the  deft,  may 
give  in  evidence  in  mittsration  of  damages  the  pit's*  Jiceose  tQ 
vi.-ii  his  w  jfe,  or  that  she  is  of  a  lewd  character. 

<^  il.  This  was  an  action  of  trespass,  and  the  court  held,  iMast.R.ia, 
that  the  deft,  in  mitigation  of  damages  might  give  evidence  of  f^^^^'^ 

immediate  provocations,  as  at  the  time  and  place  of  assauh, 
but  not  such  as  had  previously  happened.'*  And  see  Boynlon 
cu  Kellogg,  Ch.  84,  a.  1. 

^  12.  In  this  notion  it  was  decided,  that  in  an  nction  bron^ht  '  Mass  KW, 
for  false  imprisonment,  the  ph.  is  not  allowed  to  give  e\ideiice  onlnfw'*' 
of  special  damages,  unless  laid  iu  tlie  declaration  j  tiiey  ought 
to  be  so  laid  to  give  timely  notice  to  the  deft. 

13.  In  trespass  for  entering  the  pit's,  house,  and  taking  s  Mass.  R. 
his  goods,  and  terrifying  and  falsely  imprisoning  his  wife,  sh^  ' 
after  verdict  be  taken  us  matter  of  aggravation  only.   The  t^u^^ 
declaration  was  for  imprisoning  Sic.  the  pit's,  wife  and  daugh- 
ter ;  as  to  the  daughter  before  verdict,  he  released  all  damages, 
this  was  decided  on  motion  m  arrest  of  Judgment.    The  ob- 
jection was,  that  here  was  three  distinct  causes  of  action,  that 
could  not  be  joined ;  one  as  to  the  pit.,  one  as  to  his  daughter, 
for  which  she  bad  her  action,  and  one  as  to  the  assaulting  &c. 
the  wife,  as  to  which  she  and  ber  husband  must  sue. 

^  14.  This  jvas  an  action  for  an  assault  and  battery ;  on  the       .  Eamx, 
plea  of  not  guilty,  and  on  argument  the  court  held,  that  the  i79o,colly«r 
deft,  might  give  son  auauU  demune  in  evidence  in  mitigation  «.  Fi^h. 
of  damages. 

^  lo.  This  was  an  action  of  covenant  broken,  on  a  covenant,  Mass.,  Lin- 
Jan.  5,  1795,  to  deliver  to  the  pU.  a  certain  ship  completely  ^^^y^ 
finished,  April  1, 1795,  at  Damariscotta  fiver.    She  was  de*  v.  Thompson, 
livered  April  13, 1795,  and  finished  about  July  1, 1795.  The 
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Cii.  65.  ])]t.  nllcceJ  he  lost  his  voyage  hy  this  delay  &x.  ;  on  argU" 
^.^^sT^y  naeiit  iha  court  admitted  the  delt.  in  mitigation  of  damageg, 
but  not  in  performance  of  his  covenant,  to  g;ive  in  evidence, 
the  pit.  agreed  by  parol,  between  writing  and  siguiug  tlie  c  ovc- 
oaot,  that  if  the  ship  was  not  delivered  April  Isi^  no  advaniaEe 
flhooldbtttkcaofit,  any  failliar  lliin  tta  dM  |it  nidit 
.  liold  his  payoMBii  ti  lopg  ti  tht  Mmj  ms  ddayvd.  lAm 
principle  in  three  cases,  cited  in  Bay.  Evidence,  88. 

fSk  '<^:  li^'    ^  ^P'     ^^"^  tbe  pit.  with  «  cfiow  Ji»  ohmI 

he  guilty  of,  as  killing  a  man  who  is  alive,  such  matter  must 
be  plended  specially,  and  cannot  be  in  cvidcnc©  QB  BOi  ^iil^ 
any  otherwise  than  in  tniui^;a.tiQu  ot  damages. 
BM,ff.V.tf  ^  17,  If  words  be  aciionahlR  in  themselves,  the  pit.  cannot 
t.  Brit-  pye  evidence  of  any  loss  lie  iias  sustained  by  tlie  speaking  of 
tbem,  unless  the  special  damages  or  loss  be  laid  in  the  declara;* 
lioB  I  kit  Inving  prof«d  llit  wwdt  at  l«d»  aiqr  give 
dance  of  odMv  expremot  need  hj  the  deft,  es  peef  of  hit 
ill  win  tcnranb  the  plL  See  AelmoBdieCleie  IbrDi&nfr* 
tioib 

1  Johns.  Cu.  ^  13.  Action  by  the  pit.  for  a  brsMh  of  promise  of  niai^ 
ll^'ohoson  riage  ;  hfld,  the  deft.  mi£;ht  jrive  in  evidence  the  pit's,  licen- 
•. iJauiKuu.  jjQyg  conduct  in  niitiLMtian  of  damages.  But  why  sliould  not 
her  licentious  conduct  dissolve  the  contract  f  2.  Held,  it  is 
not  necessary  in  such  a  case  for  the  pit.  (a  female)  to  prove  a 
previous  offer  to  marry  liie  delt.  11'  a  man  engage  to  mairy  a 
mnan  when  she  is  virtuous,  and  afterwards  she  beoomee  e 
ooflBwoo  piQililiite,  oto  a  itronger  one  exiit  to  diaeolre  ai 
traetf 

8  Dallas,  368,    ^  19>  The  damage  or  aetn  laid  in  the  declantiaa 

Huis-     the  jurisdiction  of  tbe  court,  and  not  the  damages  or  sum 

—Barnes*^*''  found  by  the  jury  or  referees.   II  &c  12  sections  df  the  Judi- 
479 —Com.   cial  act  of  Congress  ;  2  Inst.  312,   1 12.    The  smaUness  of 
l>.  600.        the  sum  must  appear  in  the  declaration,  3  Bui  r.  1592  ;  and 
if  reduced  by  a  set-off  it  will  not  affect  the  jurisdicliQa  oi  tlic 
court.  3  Wils.  48.    This  last  posmon  is  much  dearer  ihao 
the  other. 
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CHAPTER  LXXXVI. 


Ch.  8G. 
Art.  1. 


DEEDS  AlID  'SEALED  IN STftUMENTS. 

Art.  1.  General  principles.    Evidence  relating  to  deeds 
md  sealed  iusuuinrnts  is  aa  important  part  of  our  whole  jvi"l!Sts, 
body  of  evidence,  and  it  may  be  properly  ccHisidered  in  the  Ne^otiahic 
fcBowiDg  arucles.  tZT^X 

V  1.  iSvideoce  that  so  proves  the  ezeoution  and  delivery  of  dence.  < 
tibia  aealed  oootraot^  that  it  may  be  r«ad  as  evidence  in  %  legal 
trial. 

%  3.  When  to  be  enrolled  Of  registered  ta^  what  evidence  Presumption, 
proves  this  is  legally  done.  vey**£«U- 

%  3.  What  evidence  proves  the  dcrd  void  or  avoided,  as  See  many 
the  want  of  rapacity  in  the  maker  or  rasures  &:c.  i*i>bn  EvUt 

^  4.  What  evidence  is  admissible  to  explain  or  control  to  4ao,  *. 
such  sealed  contract.  &c. 

%  5.  Ancient  deeds,  and  how  proved,  and  Indiao  deeds.  A  \^^^* 
varianee  in  a  deed  Sec.  is  imBDatetiai  vfaieb  does  not  change  ' 
the  naiare  of  the  oootracL 

To  go  lullf  imo  each  of  tiiese  inquiries  wotdd  make  a  large 
Tolame  necessary.  All  that  will  be  attempted  here  is  to  state 
9onie  of  the  best  rules  and  cases  onder  this  head. 

^  r>.  And  1.  Evidenrp  that  so  proycs  the  execntion  nnd 
delivery  ot  a  sealrd  contract,  that  it  may  he  rcnrl  in  a  legal 
trial.  Much  evidence  will  be  collected  on  this  pomt  under 
the  head  of  issues,  and  article,  non  est  factum. 

§  7.  It  has  been  observed,  thai  public  records  are  confined 
to  a  particular  spot,  and  liable  to  he  called  for  by  several  per- 
sons at  the  same  tiooia.  This  is  not  die  case  with  deeds  and  .^^^^ 
sealed  contracts,  they  are  the  mere  private  Instruments  of  the  ' 
parties,  or  others  through  whom  they  claim,  and  in  fact  and 
in  contemplatioa  of  law,  may  be  carried  from  court  to  court,  and 
place  to  plare,  without  inconvenience.    Hence,  it  is  a  ?ctf1ed 
nile  of  evidence  to  require,  as  the  best  evidence,  the  original  JJ^^^j^i^lT 
insu  iimcnt,  if  in  existence,  and  in  the  pow6r  of  the  parly  using  266.    *  * 
h,  and  10  reject  a  copy  or  pi  oof  of  the  contents.  And  generally 
a  counterpart  oi  a  deed  cannot  be  read  in  evidence,  because 
resorting  to  this  excites  just  suspicion  when  the  party  ought  to 
produce  the  other  part.  But  if  the  original  be  lost  or  destroy- 
ed, or  filed  in  oourt,  or  held  by  the  oppoote  party,  thes  its 
production  is  dispensed  with|  and  a  copy  Uc.  used,  as  has 
been  abeady  eonnderod*  See  cases^  1  Phil.  Evid.  400» 
Ice. 

vol.  m*  46 
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Ch.  86.  §  8.  When  an  instrument  is  produced  in  the  trial,  and  there 
Ari.  1.    19  a  subscribing  witaess  to  it  Unng,  and  in  a  situation  to  be  ex« 

'^-i^^N.'""^^  amined,  he  must  hp  called  to  prove  the  execution  ;  his  know- 
PtaU  s^L.  lejjgp  of  fads  allendiiig  it  may  be  mntc  rial.  Hence,  even  a  con- 
SSBir-^  Bin.  fes«;ion  by  the  maker  that  it  is  hi^  th  li!.  will  not  excuse  culHiig 
16.--4  Mtiule  iliis  wiviiess,  and  this  rule  applies  whciiier  the  original,  a  copy, 
Ru^o'extends  ^  ^  coolents  ooly  be  used.  Recording  does  not  pro?e  it. 
to  pBaper  BoU.  N.  P.  356  ;  1  PbO.  Evid.  41 1,  412. 
Dttu'i  '^^^^  action  in  which  the  question  arose,  if  the 

3  Lev.  is7.  bankrupt  executed  a  certain  bond,  and  a  witness  swore  he 
Abbot  L  n\.  confessed  it,  but  the  court  said,  this  was  not  sufficient,  for 
J^'IfnhT— '  ^  technical  rule,  that  the  subscribing   witness  must 

IBl.  R  365.  be  produced,  if  he  can  be  had,  if  not,  then  other  evi- 
— a  Johns.  R.  deuce  may  be  used.  If  his  attendance  be  dispensed  with  by 
Vlohlfm  ^  confeasioii,  the  deft,  loses  the  benefit  of  croas-exaauiiinr 
451, 462.-.  the  witness  as  to  the  time  of  the  execution  of  the  bond,  which 
i:^—'^  l  ilt  ^  raaicrial.  This  bond  must  be  proved  as  if  the  obligor 
18;J.-^  East,  were  sued  ;  but  if  he  agrees  to  admit  a  certain  instrument 
63.-2  Bos.  k.  to  be  acted  upon  accordingly,  the  evidence  of  the  subscnbiog 
TRaine.-^  witness  is  dispensed  with.  See  Ch.  83,  a.  21. 
12  Mod.  mt.  iO.  But  if  the  subscribing  witness  is  nut  known,  any  other 
^'tev^i!?*'  person  who  has  seen  the  instrument  is  a  competent  witness. 
iTDaiL  2ir9.-  ^  U*  So  a  witncss  to  a  promissory  note  must  be  called,  or 
Biy.  E.  fit,    some  account  given  of  his  absence  at  the  trial,  to  let  in  odier 

Peake'.E  69,  P'^^^^^f-      „         ,  .  . 

69,  rii-piier       "^12.  But  subscrimng  witnesses  arc  not  necessary  to  the 

».  Ncttl. —      validity  of  a  deed,  nnd  if  none,  or  r:\!led  and  iliey  deny  hav- 
UffrFasMtt  '"S         ^^'^^  execuii()[i,  or  a  fictitious  name  it  put  to  it,  as  a  wit- 
Brown.— 5  D.  ness  by  the  obligor,  or  the  attesting  witness  ai  the  time  of  the 
svrin^'BeU  ^^^^^      interested  io  it,  and  continues  so  at  the  tioM  of 
^  the  contractor's  handwriting  is  sufficient,  if 

the  instrument  on  the  hce  of  it  purports  to  be  sealed  and  de» 
livered ;  such  proof  is  strong  evidence  for  the  jury  to  presume 
that  the  other  formalities  were  complied  with.  I  Phil.  Evid. 
421.  If  a  deed  !)c  produced  by  rule  of  court  its  execution  is 
proved,  for  the  consent  is  conclusive.  1  Phil.  Evid.  411,  How 
far  a  grantor's  recitals  in  one  deed  will  prove  he  executed  an- 
other. See  4  Bin.  231,314}  5Do.34e|  13Johns.307. 

l!)  13.  Swire  e.  Bell  was  an  action  on  a  bond  agaiiist  the 
defts.,  given  by  them  to  the  ph.  to  indemnify  his  town  &c. 
against  the  charge  of  a  bastard  child,  and  to  him  as  one  of  the 
inhabitants  an<l  payers  of  the  town,  and  the  subscribing  wit- 
ness was  another  of  them  when  he  subscribed,  and  continued 
to  be  so.  Another  person  proved  bis  handwriting  ;  court 
held,  as  tlie  subscribing  witness  was  so  interested,  he  could  not 
be  examined,  nor  would  proof  of  his  hattdwriting  do  ;  not  lika 
the  case  of  a  subscribing  witness  being  afterwards  appointed  ex- 
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ecutorlo  the  obligee,  in  which  case  proot  ot  his  handwriting  might   Ch.  86. 
be  given,  as  in  Goss  v,  Tracy,  1  P.  W.  289 ;  Godfrey  v.  Not-   Art,  1. 
ris,  Stra.  34 ;  Jones  v.  Mason,  2  Stra.  833.   But  pfoof  of  the  v^^v^%^ 
haDdwritiiig  of  the  obligor  in  the  principal  ctM  was  deemed 
good  evidence ;  held,  sufficient  one  of  the  witnesses  when  he 
attested  was  in  the  obligor's  sight. 

^  14.  In  debt  on  a  bond  the  pits,  were  allowed  to  prove,  2  East,  183, 
that  diligent  search  had  been  mndc  after  one  of  the  subscrib-    gjf^,"" '  * 
ing  witnesses  where  the  obligors  and  obligees  lived  ;  and  tliat  Butooiifduo 
DO  account  could  be  given  of  him,  who  he  was,  or  where  he 
Jived,  or  any  circumstances  about  him,  and  then  to  prove  the  f]^d  wu- 
lutodwriting  of  the  other  subsoribing  witness,  who  smce  had  ness.sJolui*. 
become  interested  as  administrator  to  the  obligee,  and  was  a  ^ 
ph.  on  the  record. 

^  15.  If  the  snlisrriblng  witness  be  dead,  or  resident  abroad,  i  Taun.  3M. 
proof  of  the  handwriting  is  sufficient;  or  if  not  to  be  found.  ^^^"3^ 

16.    Debt  on  bond.     Plea,  non  est  factum.    Bond  was  UF. 360. 
made  iu  Jaaiuica,  and  attested  by  two  witnesses,  particular  Adam  fc  01. 
mark  in  th»  place  of  a  seal,  according  to  a  custom  there.  Haj  JoodT' 
Evidence  was,  that  one  witness  was  dead,  and  the  other  in  r.  193.— 
Jamairu,  and  only  the  handwriting  of  the  one  dead  was  prov-  ^^J^^lJ^ 
ed,  and  no  evidence  given  of  the  obHgor's  handwriting,  and  caines'  R. 
the  court  decided  the  bond  was  well  proved.     This  scrawl  364J.— a  Ewt. 
with  a  pen,  inclosing  the  initials  L.  S.,  cannot  have  the  effect  4^*IJ  j^n"* 
of  a  seal,  according  to  a  decision  in  New  York,  Warren  v.  230!— i  Bo*.' 
L^nch ;  otherwise  if  good  by"  the  laws  or  usages  of  any  coim-  fcF.aso, 
try,  as  in  Pennsylvania.  2  Caines*  R*  SOS. 

4  IT.  But  where  the  subscribing  witness  has  become  infa-  2  stra.  833, 
mous  by  conviction  of  a  crime,  or  interested  after  he  has  sub- 
scribed,  it  is  usual  and  necessary  not  only  to  prove  his  hand-  34, Godfrey r. 
writiivz,  but  also  that  of  the  oblis^or  ;  nnd  in  each  case  the  sit-  Norrb — 
uation  of  the  witne-   umsi  lie  first  proved.  liE.2Se, 

§  IB.  If  tiiere  be  two  or  more  witnesses  to  a  deed  or  will,  Peake»E.70. 
til  there  usually  is,  there  must  be  evid«ice  they  are  all  dead,  — ^  one  »t. 
or  out  of  the  process  of  the  court,  or  so  disipialified,  in  order  ^eeing^iu 
lo  let  in  proof  of  handwriting  of  other  of  them  ;  for  this  is  execution,  a 
not  the  best  evidence,  while  any  one  of  them  can  be  had  as  a  I'y-^t'n'^cr 
witness.    Sen  Ch.  88,  as  to  handwritinc:.     The  manner  of  7'^^[iun!*26i)* 
provine;  our  deeds  of  conveyance  of  lnnd<=;  by  statute  provis-  lalbatv. 
ions,  where  th/B  witnesses  arc  dead  nnd  out  of  the  State,  see  r^1!b*^2- 
Covenant,  as  to  warranties  &ic.    Proof  a  party  signed  a  deed  uverruled,  4' 
bearing  on  the  face  of  it  a  declaration  that  the  deed  was  Mai- 
ed  by  the  party,  is  evidence  to  be  left  to  the  jury,  that  he  ' 
seale  d  imd  delivered  tiie  deed.    7  Taun.  R.  251. 

$  19.  Two  subscribing  witnesses  attest  a  deed,  then  one  of  '  i>nU.  126, 
them  becomes  interested,  his  handwriting  cannot  be  proved  tiU 
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Ch  86*   it  be  sliewa  due  diligence  has  been  used  to  get  the  othcr'ji  at- 

v.^"v^i^'    1^  30.> The  rabseribing  witnefls  tttesCB  only  Ae  sealing  and 

F  ^  I'  t*iilm  ^^^^'y  ^  ^  ^'^^  9  ^®oce  he  may  be  a  witness  to  prove  it 
M>U  flail,  deJirered  after  the  date  inserted  in  it*  The  pk.  Jieid  to 
497.  prove  the  execution  of  a  deed,  though  on  nouce  it  was  jpR^ 

duccd  at  the  trial  by  the  deft.    8         548,  Gordon  S00> 

relan  ;  cases,  1  Johns.  R.  385. 
lj0bB».Ca.      §  21.  in  liiis  case  the  court  held,  that  the  formal  delivery 
^^*^^      of  a  ro]ea<^e  was  not  essential.     It  was  deemed  "  sufficient  if 
Walker;       such  acla  appear  as  bhevv  au  inteutiou  to  dtiiivt;r  it,  xlence 
same,  114,    if  fbo  graotoT  executo.and  acknowled|;e  a  deed,  but  man  it 
.        r.    ||]i      oonaideration  money  is  paid,  tbts  deed  is  not  delivered, 
and  the  land  in  it  will  pass  by  his  will.    So  is  the  law  and 
praetine  understood  to  be  in  this  Stale. 
The  English      AsT*  3.   $  1.   What  evidence  prwtet  a  desd  kgd^  mni^ 
decisions  u   led  or  reinslered.    Rccularly  wherever  the  law  requires  a 
are  iiui  inucli  etiroUcd  Or  registered,  and  appoints  an  officer  lor 

to  be  relied  that  purpose,  his  certificate,  signed  by  him,  «tating  the  fact,  is 
JSi/ni^—  ^^o^^  evidence.  Said  if  a  deed  be  legally  enrolled,  its  execu- 
Com. 'j^.  Tit.  ^iou  is  proved.    1  Phil.  Kv.  407. 

SvM-  B.  ^  3.  lo  this  case  parol  evidence  was  admiued  to  disprove 
i-DuL  N^k  ^  oertifieate  of  a  jostioe  of  the  peacot  who  took  the  ae- 
M.       '  knowledgment  of  a  deed,  by  shewing  an  dSU  in  the  grantor. 

Vv"ni'-!l  $  3.  A  will  proved  under  a  statute  is  not  conclusive  on  die 
1  Dal  I.  426.  heir  ;  but  the  record  of  ihe  will  is  but  prima  facie  evidence 
234  JackMa  validity,  and  the  heir  may  be  admitted  to  produce  evi- 

V.  RniaMy.    dence  to  impeach  this  validity.  See  Ch*  90,  a.  1^  s.  15,  &6.; 

1  Phil.  Ev.  43<. 

lbaik.287.  ^  4.  The  eounlerpart  of  a  deed  is  not  evidence  unless  old, 
or  in  case  of  a  fine ;  the  age  of  a  will  is  computed  from  the 
testator's  death.   3  Johns.  K.  393. 

2D.kF4i;    §     If  one  party  give  notioe  todieodierto  pvodueeadeed 

but  sec  Ch.  '  in  a  trial,  and  ne  produces  it,  this  is  prima  facia  evidence  it 
4.        iiuiy  executed ;  as  in  the  ease  of  an  indentnte,  withpac 

1  Daii.  1,  63,  witness  or  proof  of  deliver)'  or  execution ;  because  the  party 
93.-1  Wash,  giving  the  notice,  not  knowing  who  tho  snf^srribin^!^  witnesses 
JJ^^y*  are,  cannot  be  prepared  to  provp  tljc  execution.  The  eijigct 
of  recording,  3  Johns.  K.  oUO,  477,  481  ;  2  id.  77,  230. 

Akt.  3.   What  evidence  prove$  the  deed  void,  or  avoided^ 
at  want^f  capacity  in  the  maker,  or  rasuret  SfC,  or  not  void, 
~  Kjfof  a  "    "  " 


3  Co.  83,        ^1.  Proof  of  a  firaudulent  deed  or  conveyanee  at 
Txvynycaie.  Qot  avoid  it  ss  sninst  hun  who  has  a  younger  tide; 

«»^f«tat.  butitisothetwiae,astoalbnBerright,title|debc,iBiarei^or 
27  Elis.  demnd. 

SDbrifht  w» 
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$  2.  So  to  avoid  a  deed  the  evidence  must  be  that  the  after   Ch,  86. 
purchase  is  for  a  valuable  considerauoo,  and  without  fraud   Art,  3, 
mod  deceit ;  aod  the  27  of  £1.»  as  to  frftudutent  oooveyaoces,  s^^^^^,/ 
requires  that  to  make  a  settlement  voluDtaiy  and  Yoid,  ag^st  ^' 
purchasers,  the  grantee  intends  fraud,  and  is  a  party  to  a  frau-  carne*  9, 
duieot  eoBveyanee  intended  to  deceive  purchasers,  or  to  re-  smith  — 
serve  secretly  a  use;  nor  does  this  act  avoid  any  deed  made  qjJ^^iJJ'^ 
on  a  good  consideration,  (valuable)  and  bond  Jidc.     As  if  a  Scottk «!.'«. 
father  njake  a  fraudulent  settlement  on  his  son,  who  sells  the  ^IftSaiw. 
lands  to  ii  lor  a  good  consideration,  and  afterwards  the  father  ^ 
sells  the  same  land  to  D ;  D  dial!  not  avoid  the  8on*s  aale  to  ss4^  Bac' 
B,  for  he  is  a  ien^/d^pnrchuer  for  t  vahiable  cooaideiatioa,  ^^^*^ 
and  innocent.  Mota.— a 

^  3.  So  the  after  purchaser,  if  a  fair  one,  cannot  object  to  Johi»».Ch.R. 
a  prior  deed,  if  it  be  voluntary,  but  not  covenous  ;  for  the  vol-  ^^inan'* 
untary  settlcnu  nt  is  good  against  an  after  purchaser,  if  not  eMe,d«gdeiij 
covenous  ;  he  must  be  a  fair  purchaser  for  a  valuable  consid-  ^'"^^^ 
eraiion,  as  in  Doe  v,  RoutJidge,  Cowp.  705.    See  Sugden,  lytj^ase,  2 
461,  480.  Co.  fO,  66. 

As  where  one  Watson  owned  an  esute  worth  iBaOOO,  ^^e'  c^wn- 
and  voluntarily  surrendered  it  to  Koutlidge  in  the  year  1763,  705— See 
and  in  1773  the  pit.  bought  it  for  £200,  when  he  knew  said  Fraod.— Se« 
surrender  liad  been  made  in  1763.    Judgment  against  the  Mo'rKan,'^i2 
ph.    For  the  siineuiler  in  1763  was  voluntary,  being  for  love  Ves.  jr. '74.1— 
and  ailection  for  a  nephew,  yel  il  was  uol  fraudulent,  and  the  gj^gjjj*^  ** 
ph.  was  not  a  fair  purchaser  on  the  22  El,  for  it  was  proved  ci^"  jara! 
that  he  knew  of  the  surrender  in  1763,  and  so  he  came  in  464  — 1  Day's 
fraudulently»  and  the  court  said  the  £300  was  a  contrivance,  ^ 
and  no  purchase,  but  a  gilt ;  so  the  surrender  was  valid  and 
the  plt*s.  purchase  void.  Lessor  in  ejectment  cannot  shew  his 

own  deed  is  void. 

§  5.  But  on  the  27  El.  a  fraudulent  deed  is  void  as  acrninst  5  Co.  il ;  It 
a  purchaser,  though  il  he  proved  m  evidence  tliat  he  knowail.  ^  ?v^.'fai 
2Sc.Abr.6O5.  -IV«U«1. 

^  6.  So  a  deed  maybe  fraudulent  and  void,  though  the  buy-  Dougi.  as, 
er  pay  a  valuable  consideration,  and  be  in  possessitm  $  as  ^5^"" 
where  one  buys,  knowing  another  has  a  decree  in  chancery,  woodTcon. 
or  a  deed  nt  t  rerorded.  In  all  these  cases  the  buvcr  muf^t  be  417.— Co.  L. 
a  parly  10  llie  Irauduieni  intention ;  no  matter  how  fraudulent  &"e*^' 
the  seller,  the  buyer's  title  is  good,  if  he  be  honest.  Edwards*  687,JonM  v. 
case.  Fort.  G4.  Mmh. 

^  7.  So  a  fraudulent  deed  may  be  given  in  evidence*  and  ti  Co.  S7,Pt- 
there  is  thw  difierenee,  if  the  deed  he  only  voidable,  a  stranger 
cannot  avoid  it;  but  if  it  be  wholly  void,  any  one  may  avoid  it,  or  D.  &  K.  428. 
take  advantage  of  it  in  evidence  ;  this  i»  a  clear  rule,  and  the  ~* 
main  inquiry  is,  when  is  a  deed  only  voidable, or  in  fact  void; 
this  questiou  often  arises  in  this  work.        •  . 
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Ch.  86.       A  deed  aniaiead  is  void,  and  on  noa  til  faclum^  die  deu. 

J§rU  3«  •  my  prove.be  wu  not  lettered }  or  that  be  wa&bUDd  ;  or  that 
v.^'v^'w  it  wie  mitMd  to  Uin,  fur  wliea  the  evidence  provee  either  el 
e'TSL  the  deed  is  vwd,  end  H  is  not  Us  deed :  end 

les/sis^   Thoroughsowl^  cese^  5  Co.  19  $  S  Johns.  IL  177  $  6  Enst, 

8Ca.e.  aOO. 

GmkEI.  626.  ^  B.  Raturt  fyc.  If  one  make  his  deed,  and  it  is  after- 
iSSl,*'  '^'^^ds  nifiHo  void  by  rasure,  addition,  brenkin!:;  oiT  the  ?eni,  or 
t  jjy,  gjjy,  aitei-aiion,  Ije  may  ^ive  this  irj;ittrr  in  cv^idence,  on  non 
e9t  factum,  and  shew  tliis  deed  is  avoided.  See  Ch.  07,  a,  3^ 
1  Phil.  Ev.  405,  &ic. 

I  Etp.  261^  ^  But  <^  ^^^^  made  void  by  statute,  is  not  void  io  evi- 
9tm.  493^  dence,  bat  only  by  pleadinr ;  as  if  a  deed  be'  ^nrni  oo  a  gtm* 
5  Co.  119.        account ;  for  though  the  set  may  my  it »  wmA,  jeit  the 

obbgor  need  ool  plead  or  shew  the  act,  if  he  do  not  choose 
to  avoid  his  deed;  and  where  a  deed  is  such  as  to  be  binding 
at  common  law,  and  is  made  voidable  by  a  particular  statute 
only,  that  statu  to  must  be  shewn  in  pleading  5?pecially,  for  the 
coTu  t  is  to  judge  if  made  void  or  not  as  a  matter  of  law.  See 
VVnilcn  Contracts. 

II  Co.  27  Pi-  §  POfW  in  part.  **  If  there  be  two  absolute,  db- 
aot's  cusc—  tinct  clauses  in  a  deed,  and  one  iii  read  to  ihc  parly,  not  let- 
f!iHufwJ6          tod  the  other  not,  the  deed  is  good  for  the  clatise  read, 

'  and  void  eft  iniiio  for  the  residue  f*  juad  being  void,  this  ma^' 
ter  is  m  evidence^  and  there  is  a  dear  diiferme  between  an 
entire  deed,  end  one  of  the  several  distinct  clauseis;  and  p* 
28,  **  as  to  parcel  which  was  made  according  to  the  agreem^* 
ft  Co.  9.  J  jg  g^Q^  .  ^j^g         parcel,  that  a  thing  is 

written  of  which  you  know  nothing ;  so  that  as  to  parcel  you 
may  ncknowledgo  a  deed  of  parrp!,  and  as  to  parcel,  which 
was  not  re:i(l  to  iiini,  deny  the  deed.  '  But  it  is  laid  down  as 
law,  in  I'iiuiou^ligood's  case,  that  tlie  party  not  lettered  must 
require  the  deed  to  he  read  to  him,  and  it  is  void  if  even  a 
Stranger  misread  it,  or  mistate  it ;  but  not  if  there  be  covin 
9  BI.GOB.  in  the  grantor,  and  a  deed  is  void  for  so  mudi  as  is  misread. 
T.^       All  the  above  cases,  and  several  more  to  the  same  purposes^ 

Woods  Con.  ..J  ,  Vff^A  r     r  » 

ma,  8M.         ^'^^^  '^y  '^<w« 

ism.  B<—      ^11.  So  by  this  statute  all  conveyances  b&nd  fide,  and  for 

Coup.  434,  2;ood  consideration,  made  to  persons  not  knowing  of  any  fraud 
TlimwSf^^  in  the  grantors,  arc  good  and  valid,  and  llie  act  is  not  against 
any  bond  Jidc  sale.  **  And  so  is  the  common  law.*'  **  But  if 
not  hofifi  fide,  a  valuable  consideration  will  not  alono  take  it 
out  of  the  statute,"  but  the  purpose  must  be  fraudulent  or  lui- 
quitous,  it  must  be  to  assist  one  man  to  cheat  another."  And 
'  if  the  grantor  remain  in  possession  of  the  land  sold,  it  is  no 
evidence  of  fraud }  but  it  is  otherwise  as  to  goods. 

12.  And  if  one  on  the  eveof  a  bankrupt^,  prefor  a  par* 
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lieakr  eradilor,  when  preoMd  by  hm  for  his  debt,  this  is  not  Ch.  86. 
evidence  of  a  fraudnleDt  {Hreferencc.  5  D  £.  339,  wirl.  3» 
Holbcrd  V.  Aodersoa ;  4  Burr.  2235,  Swinerton  v.  Swinerton.  ^^y%^ 

^13.  So  in  Massachusetts  Snpreme  Judicial  Court,  No- 
vember 1799,  it  wn«  decided  thai  if  the  pnrrhaser  be  inno- 
cent his  title  is  good,  though  the  seller  be  fraudulent.  Also  if 
I  buy  land  of  one  in  debt,  I  must  pay  or  secure  a  valuable 
consideratiou  at  the  time  of  the  sale,  and  act  bond  Jide  to 
mtke  tlie  file  good«  But  tUi  eourt  alw  held,  ilwt  tvideiiM 
of  a  firtuduhiit.  iatentioD  ia  llie  seDer,  will  not  stiboc  tlie  sale, 
if  tfatre  bo  00  endoneo  thai  tbo  bujror  tDtarod  into  Ibe  do- 
»gn. 

^  14.  So  if  one  in  debteoovojon  a  secret  trust  for  his  own 

henefit,  the  conveyance  is  void,  as  to  tlm^n  then cioditoffs ;  and 
Ihey  may  sliru  this  in  evidence  on  tlio  trial. 

4  15.  So  ill  Suiton  f.  Lord,  Ch.  32,  a.  2,  the  Ciiief  Justice  Satlone. 
said,  if  the  second  purchaser  he  fair  anti  innocent,  his  title  is  ^^n'S^^ 
£Ood,  though  the  Orst  purcha^e  may  be  impeachable  i  as  where  Morrisou  v. 
A  beiog  tosolvent,  Oct.  15, 1806,  sold  Hinda to  6,  his  son-in-  ^^'^'f^^;^ 
law,  under  suspicions  eirenmsianees,  and  three  dayi  after,  A's  chaodler  ^' 
creditor  attached  them,  and  Feb.  1807,  B  sold  tbo  land  to  C; 
it  waa  dottdod  that  C  could  not  be  affected  hy  Aoattacfameot, 
except  it  was  proved  be  bad  imovHedge  of  it. 

A  btiys  Innd,  and  is  present  at  an  after  sale  of  it  by  the  orig- 
inal vendor,  witnesses  the  deed,  and  rcrcivrs  to  his  own  use 
part  of  the  purcbnse  money,  and  conceals  trom  such  second 
puichaser  his  onu  |irior  liile  ;  the  deed  of  such  prior  vendee, 

A,  shall  be  considered  as  origuidily  iraudulent,  and  sliall  not 
prevail  against  such  subsequent  hond  Jide  purchaser.  So  if  A 
aelb  to  B  who  neglects  to  record  his  4eed,  and  C  knowing  of 
the  same  buys  the  same  land  fiom  A,  and  first  registers  bis 
deed,  it  is  fraudnleDt  and  void  ;  but  if  C  sell  to  D,  who 
buys  bond  Jide  for  a  valuable  consideration,  without  notice  of 
B's  title,  D's  title  is  good  and  not  aflc(  trd  by  the  notice  to  C. 
Other  cases  on  27  Eliz.  ch.  4,  George  v,  Milbaak ;  9  Ves. 
Jun.  19(1 ;  1  Mer.  038;  Gilb.  Eq.  K.  37 ;  Brown  r.  Carter, 
5  Ves.  Jun.  862,  879  ;  Ferray  ©.  Cherr>%  2  Vcrn.  384  ;  LoHch 
V.  Dean,  1  Ch.  R.  78  j  2  Vez.  60  j  and  D  shall  hold  agamst 

B.  Chipman,  34. 

A  deed  oaanot  bo  proved  bj  tiie  grantee  witbont  account-  ^  Jobn^.it 
ingfer  the  absoQOO  of  the  aubscribiag  witnesses.  Wilk>ughby  v.  I^/J  ciTr. 
Carltoo.   Tbeve  is  gioat  danger  in  depaMbg  fiom  the  general  271— i 
rule  in  proving  deeds.  ^^'^ 

A  judgis  cannot,  when  ant  of  his  stale,  take  die  pmel  of  a  p^o^e  «.^'' 
deed.  GtiM. 

A  deed  reciting  another  deed  is  evidence  of  the  recited 
4eed  against  the  grantor,  and  all  pecsons  daiming  titio  derived 
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Ch«  S6.   from  him  jsubsequently ;  but  is  not  evidanos  against  one 
JirL  3.    iBg  licoin  him  by  tide,  prior  to  the  reciting  deed.  Furtber 
v^V^W  cases  on  the  27  Eliz.  ch.  4  ;  2  Dicklns,  544  ;  Bennett  v. 

Musgrave,  2  Ves.  51  ;  Oxiey  r.  Lee,  1  Atk.  562 ;  Buckle  v. 

Mitchell,  18  Ves.  Jun.  101  j   Smith  v.  Garland,  2  Mer. ; 

Metcalfe  r.  Pulverloft,  1  Ves.  Si  Heamcs,  180;  Risgs  r. 

Muriaj,  2  Johns.  Ch.  R.  579  j   Laveuder  v.  liJacksloac,  3 

Keb.  526,  751  ;  Lane,  22  ;  Tarbach  v.  Marbury»  2  Vern. 

610 ;  BunoGk  9.  Tboroe,  Mod.  615. 
1  Mor.  ^      So  the  deed  of  t  mafried  woman  alooe,  and  of  a  In* 

E^'i€^*i6^'        ^ ^       *  ^  ^    ^ eridence :  and  so  aa  ta  a 

-U  d'^l  e.  deed  or  sealed  coDtract,  any  way  materially  aHeced  by  any 
w&tm^m\        ^®  contractor.    So  altering  the  date  of  a  note  of  band 
•.War.      avoids  it.    This  too  is  a  matter  in  evidence,  for  when  the  note 
is  so  altered  ii  ceases  to  be  the  signer's  contract,  and  no  ac- 
tion aflervvaiiis  ran  be  brought  on  it,  by  even  an  innocent 
holder  for  a  valuable  consideration.    But  to  fill  a  blank  with 
a  word  the  law  implied,  does  not  afiect  the  contract.    A  deed 
vfheanlbf  A  ooDvejrs  "  one  full  noiety,''  ta  ^rimikfim  evideaoe 
be  owna  the  other.  5  Turn.  367. 
$  1*^*  ^  litedSi^— far  milium.  Fardea  ta 

Lokftf  t.'  deeds,  at  grantor  and  grantee^'  contractor  and  cootradae, 
Hiyaeii  aeem  to  have  been  admitted  or  excluded  as  witaeaaes  accord- 
ing as  interested  or  not  in  tlie  trtnttrr  in  issue  ;  and  thr  rule  is 
solely  a  rule  of  interest.  The  grantor  ni  a  deed  is  ^  compeicnt 
witness  to  shew  it  was  fmudulcnt,  where  not  interested  111  the 
c  \  ei!t  of  the  suit  ;  probably  not  before  decided  in  England  or 
here  :  but  the  declaratfoos  of  the  grantor  are  not  to  be  given  in 
evidenoe  10  MM  hb  deed.  IS  Maaa.  R*  4S0,  Clarke  v. 
Waite. 

^  Ck.  Mil. ,  ^  18.  A  granted  Imd  and  ooneoantad  In  lua  deed  that  he 
had  good  right  to  sell ;  and  that  be  would  warrant  and  defend 
the  land  against  aU  persons  claiming  under  him.   tbA  oout 
admitted  him  as  a  comprtrnt  ^vitnf^^s  for  the  grantee  in  an  ac- 
tion i^rought  by  him  lor  tiie  land,  against  one  aoH  flnMnp^  to 
hold  under  A.  But  see  3  Day's  Ca.  633. 
7(K  708  Bart-     %        But  in  ihis  case  the  court  decided,  that  ibe  dcclara- 
lett  r.  Del-    tioas  of  a  supposed  grantor  m  a  deed  made  after  its  dale,  aa 
^6**104"       ^®      never  made  it  &c.,  could  not  be  given  in  evidence, 
105,  J20,  '  against  the  party  clainung  troder  it  after  the  grantor's  death  ; 
176  — cowp.  for        he  aaid  he  never  nUMle  the  deed,  it  vbmj  be  supposed 
21.— Dou^.  ^      *n  interest  in  layiag  so,  and  bia  declarations  were  nol 
139.— 8  Borr.  on  oath,  nor  could  he  ever  be  a  vritness.  14  Mass.  R.  434« 
JVJJ^^        §  20.  In  this  action  of  ejectment  the  court  held,  that  tho 
aEaTt  275!"  2:rf  ntee  of  land  is  a  competent  witness  to  prove  the  grant  made 
3Mau.R.     witliout  consideration,  and  ^^o  fr;u!(iulr:in  as  against  rredilors. 
RfiSfc\l.  ^  ^  Welsh,  being  much  in  debt,  conveyed  the 


Digitized  by  Google , 


D££DS  AND  S£AL£D  INSTRUM£NTS.  361 

bouse  sued  for  to  Waldron,  tlic  witness,  to  prevent  attach-  Ch.  6(). 
meutb,  without  a  valuable  cousiiit:ration.  Aliui wards  Waldroii  Art.  4. 
lieing  embarraaBedy  conveyed  to  Tyler,  ia  trui^  for  Webb,  v^^vw 
Prior  to  tlili  last  tymvejance  the  jitu  attticbed  it  as  WaMron's 
and  levied  on  it.  The  defis.  daimed  under  Welsh's  creditor 
who  lefiad  tm  iu  The  questioii  was,  if  Welsh's  sale  to  Wal- 
droa  was  Toid ;  and  Waldron  was,  on  argument,  admitted  to 
prove  no  consHU  rntion  :  1.  The  court  snid  tlrnt  of  late  years 
the  objections  to  the  competency  ot  wnnesses  had  hrcn  much 
narrowed :  2.  That  the  common  law  principle  relied  on  in 
Walton  V.  Shelly,  "  never  went  further  than  to  exclude  a  wit- 
ness from  testifyiog  to  invalidate  a  security  to  which  he  had 
g^voD  a  credit  by  his  signaicire  f*  9^  Tbii  the  fate  cases 
were  eonfioed  to  parties  on  negotiable  peper»  who  had,  by  thmr 
0WO  acts,  givee  theni  a  credit,  and  currency  4.  It  nri^ht  be 
^lat  Waldron  never  knew  of  the  conreyance^  or  if  he  did,  lie 
nieht  unwillingly  countODance  tt. 

(}  21,  But  in  this  action  the  court  decided,  that  a  grantor  i  Mns».R.tl, 
cannot  be  admitted  as  a  witness  to  explain  his  own  grant,  even 
in  an  action  in  which  he  is  not  into  t  -^jd.    Was  case  for  di-  pontra,  l' 
verting  a  water  course  from  llie  pit's  mill  in  Canton,  and  die  DaU«8,2d3.  ' 
grantor  was  called  to  explain  if  his  deed  included  a  certain  ^hjJJ^JJjJI* 
place,  but  rejected.  Also  held,  a  deed  of  premises  between  A 
end  B  must  ne  eonstrued  to  exclude  those  lemtnt  .*  nor  his 
deehmtioDS.  %  Dty'e  Ca.  131. 

f  S3.  In  this  action  the  court  held,  that  parol  evidence  is  i  Mas4.R.o», 
Mt  admisdhie  to  eeotrtdiet  a  deed,  **noC  even  the  declara-  ^f^'p^^j^'^^, 
tions  of  the  grantee  operating  merely  against  himself."  Cited  Ji'in'tire.— ' 
1  Phil.  Evid.  48.    But  a  grantee  in  a  deed  may,  before  or  ftw,  E.  84.— 
after  made,  confess  a  fnct  again?t  himself,  as  that  he  bought  gj^^J^^' 
the  land  in  ti  u^i  for  A,  or  \^  itli  iiis  ninnry,  anil  this  may  Henderwrn.- 
be  proved  by  puiol  evidence  ;  and  dicie  is  a  lesuiling  trust  BaaKiSw^ 
not  within  the  statute  of  frauds.    14  Mass.  R.  245,  Bridge  r.  ^ 
Egrieston ;  2  Call,  14, 188  :  Held,  the  grantor^s  conduct  and 
didimioDS  before  the  oonreyance  as  to  the  estate  conveyed, 
tendiog  to  prove  his  Iraodulent  .  intention,  are  evidence  to  a 
jury  in  a  suit  by  a  creditor  or  after  purchaser,  alleging  it  to  be 
fraiidnlcnt,  provided  such  conduct  and  declarations  be  brought 
home  to  tiie  grantee's  knowledge  befor'^  the  conveyance. 

Abt.  1.  iVhat  cviflpvre  is  admistibU  to  explain  Of  control 
iuch  sealed  contracts,  cimriers,  ^c. 

^  1  It  has  long  been  a  clear  rule  of  law  and  evidence,  ^at 
no  pard  erideoce  can  be  admitted  to  contradiQt  such  contract, 
unleoB  it  be  impeached  fts  fiaudelent. 

^  3.  A  second  rule  has  em  existed,  that  such  eridenGe 
Biay  be  admitted  to  exphm  ft  deed,  where  consistent  iHth  it ; 
end  hoDoe  the  main  questioii  is,  ts  to  wiMt  ii  or  »  not  coosis* 

T0Sf»  in.  46 
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Cu.  SO     tent  with  ibc  deed.  In  a  long  seriesof  yearsj  caseb  oa  this  point 
Art,  4.   have  been  multiplied  to  a  vast  number,  and  tome  cyf  ttuoi  to 
split  hairs  that  dime  attention  to  them  is  requind.  To  noiko 
them  aU  m  this  article  is  impracticable,  or  any  considerable 

portion  of  them  ;  and  also  many  of  tbem  haYO  and  will  ooc»> 
sionally  fall  in  under  other  heads ;  and  as  to  negotiable  con- 
tracts, and  contracts  in  writing  not  sealed,  they  will  be  con- 
sidered in  other  chapter?,  especinlly  ch.  93,  Parol  Kvidence. 
Feake'«£.78.        3.  A  sealed  contract,  produced  and  proved,  "is  conclu- 
na^CTHn'       upon  the  rights  of  the  parlies,  and  no  parol  evidence  can  he 
224.-7  D.  ^  received  to  contradict  it ;  hut  if  an  ambiguity  arises  dehon^  it 
A  k  ^-'Tii  ""^^  ^  explained  by  evidence  f*  that  is,  b  case  of  laMot  am* 
Day.  s!-!^    higuity,  not  appearing  on  die  face  of  the  instmment,  **  wbera 
Vern.  639.— 1  every  thing  seems  right  and  clear,  but  the  meaning  being  ren- 
^4  Cru^^  dered  uncertain  by  the  proof  of  some  fact "  dehon,  the  law 
425.-2   '    admits  the  removal  of  the  doubt  by  like  evidence.    And  evi- 
Johns  R.367,  dcnce  of  usage  is  inndraissible  to  explain  the  vi  ords  of  a  deed 
Vu^andt  not  ambiguous  or  equivocal;  but  a  deed  under  stal,v,Ucn 

proved,  may  be  in  evidence.    1  Dallas,  r>3  ;  6  Cruise,  0.3. 
1  JohoB.  R.       ^  4.  Cases,  matter  dehors,  ^c.    Biiti*  r  J.  said,  "  it  is  iiovv 
•71.  bellied  lliat  matters  JeAor^  tiie  boud  may  be  pleaded,"  and 

80  a  bond  to  A  may  be  aveffod  to  be  a  bond  in  trust  finr  B; 
DOf  does  this  averment  contradict  the  bond,  since  tbe  conits 
of  law  take  notice  of  trusts.  But  see  7  East,  153. 
3  D  &  E  ^  5.  But  6  Bac.  Abr.  395,  it  is  stated  that  where  tlie  pur- 
BiroS^-^Br.  c^^^sc  money  is  said  in  the  deed  to  be  A's,  no  averment  can 
Ch.  Ca.  577.*  be  allowed  or  evidence  admitted  to  prove  it  to  be  in  tnist  ier 
— 3  D.  &.E.  g^j  matin  dehors  the  deed  mnv  be  proved. 
Dougl. 24,  ^  6*  1"  ihis  cu^e  it  whs  lu  ld  Ity  the  court,  that  wlu  re  uses 
Roe  V.  Pap-  are  not  declared  m  a  imc,  ihey  may  be  averred  mul  proved 
Peaked  £v  1^^^  evidence.  2  Com.  D.  719.  In  this  caic  the  parol 
79  — AmbL  evidence  was  admitted  in  faToor  of  the  coousee  to  r^iat 
«Ilr*^^  ^e  presumption  in  favour  of  the  conuaor.  Of  a  resulting  use, 

3  P,  W.  141 J  2  Dall.  70. 
Bui.  N.P.297.  §  7.  It  was  decided  that  parol  evideace  cannot  be  admitted 
— a^D  k  to  explain  a  deed  where  it  is  clear  and  explicit ;  because  if 
5f>6,CI*ifton  r.  >t  provcs  what  the  deed  prove?,  it  amounts  to  nothms;,  and  if 
Walnaesjey,  it  proves  something  else  then  it  contradicts  the  deed.  The 
^5r485^!sec  ^^^''^P  covenanted  to  account  for  the  coal  sold  at  the  pit's 
llJobni.  R.  mouih  ni  a  certain  manner  clear  and  explicit.  Hence  evi- 
Mann*— iV  ^®  lessee  s  iiaving  accounted  with  his  lessor,  and 

johos.  R.  i.  pud  Urn  his  share  of  money  produced  b^  the  sale  of  coU 
elsewhere,  was  refined  u  improper  to  ezplam  the  laMlion  of 
i€e.iw.    the  pardes.   JackaoD  a.  Sill,  11  Johns.R*S01|  Snaidiau 

Fenner,  i  G  llison,  170 ;  1  Johns.  Ch.  R.  331,  4St9. 
Miidmay's       ^  8.  In  a  bargain  and  sale,  held,  the  hargameo  mty  aw 
^S^tiliii  utdpioveamoDejcQiiBidmtioDpBidytboiigbiiocnpra^ 
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the  deed,  ind  tfais  sball  establiih  the  deed,  for  it  stands  with  Cm*  86. 
it.    Here  a  money  consideration  was  essential  to  the  operatioo  jSrt.  4. 

of  the  ffeed,  and  an  averment  of  the  payment  of  a  money  con-  Vs-i^n^-^^ 

sideration  was  a  matter  dehors  the  deed,  and  perfeetiy  consist-  — 

ent  with  it.  See  s.  37  this  article,  a  case  examined.  jolms.  R  484 

^  9.  (n  this  book  it  is  stated  as  law,  that  one  cannot  aver  — 2  Bl.  Com. 
any  malter  agaaibt  a  record  or  deed  ;  bul  tliat  he  may  aver,  to 
amitain  the  ioMit  of  the  parties,  a  matter  not  utterly  incon-  Equity ,^25. 
astent  witfa  the  deed. 

^  10.  But  naj  tbhig  may  be  a?erred  and  proved  agaiiMt  a  a//'!!:^^!^^' 
deed  by  way  of  fraud  ;  as  that  the  coimderation  expressed  in  8.— 1  Co.nil 
it  never  was  paid.   There  ate  many  cases,  and  all  uniformi  to  ~ 
this  point  j  and  on  no  principle  can  a  man  be  allowed  to  use  a  iSL^alSi, 
dec<i  to  conceal  a  fraud.    An  annuity  was  granted  for  coun-  HI. 
scl,  but  not  said  in  what  business  :  the  grantee  mav  prove  it  ^ft^'^?!' — 
was  to  hira  as  a  lawyer,  as  consistent  witli  the  deed  or  grant.  Con.  169.— 

^11,  Held,  if  A  convey  land  10  B,  to  the  use  of  the  wife  M  Vea.  ns. 
.  Ibr  life,  on  condition  she  shall  perform  her  husband's  will,  verooa^' 
it  may  be  avened  and  proved  \m  eataie  is  a  jouitiire«  and  u  eaiev— Dyer, 
aatisnciioo  of  her  dower,  though  not  so  expressed. 

f  13.  But  a  boDd  to  pay  contradicts  one  to  iodemoi^,  and  ^j^'^^^*^^' 
eaniot  stand  togedier  with  it*  hoSt,  457.  Meaw' 

^13.  So  where  a  release  is  made  and  then  a  special  agree-  ^  Co.aoe, 
incnt  dehors  the  release,  the  agreement  cannot  affect  the  re-  ^^[1^™* 
lea$e.   Cheney's  case,  5  Co.  68 ;  13  Johns.  R.  518 ;  10  do. 
137. 

$  14.  Tlie  deft,  gave  his  deed  to  the  officer  to  deliver  huo  1  Saik.  i&T, 
his  custody  the  body  of  A,  who  had  been  arrested  at  the  pit's.  ^j^J^ 
suit;  held»  that  the  pli*ooiald  not  state  faets  not  in  the  deed,  **so 
as  to  alter  the  case."*  In  this  expression  the  true  rale  seems  to 
be  expressed,  that  is,  that  no  evidence  Mart  the  contract  can  4Cfiibe,  aa. 
be  allowed  to  vary  the  terms  of  it,  or  to  make  it  express  or 
imply  any  terms  difiermt  from  those  seen  on  inspecting  the 
contract  itself. 

^  15.  In  this  case  a  distinction  is  taken  between  a  deed  and  6D.kE. 318, 
a  writing.    This  distinctiou  is  not  always  kcj)t  up,  but  it  is 
often  denied  10  admit  any  parol  evidence  to  vary  a  writing  in 
any  sense  whatever. 

^16,  It  is  now  00     whole  a  well  aettled  role  of  evidence,  seewineqni. 
dwt  the  aeii.of  the  narties  or  usage  may  be  prof«d  to  explain  l^oo^igo 
doubtful  words  or  claoses  in  a  deed,  or  aor  other  sealed  in-  m.'  * 
strum  ent.  ConsidemtioQ  may  be  explained,  aee  Ch.  100,  a. 
3,  s.  7. 

^17.  A?  in  this  case  certain  words  were  inserted  in  a  lease,  Cowp.  819, 
and  it  was  doubtful  if  these  words  in  themselves  contained  a  gooUi*  Bat 
coTeoant  on  the  part  of  the  lessor  perpetually  to  renew  the  see  3  Ve*.  jr. 
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Ch.  86.   lease,  to  \vit  :  tlio  words,  "  under  the  sanie  rcnis  and  cove- 
An.  4.     uaiiis.''  Tiie  cuuri  liclci,  diui  the  lessor  by  renewing  tlie  lease 
^^*v«w  fimn  time  to  time,  had  explaiiied  liit  coveiMUiU   It  is  said,  1 
PfaO.  Evid.  499,  that  thb  caso  has  ofiea  been  disapproved ; 
cites  chancery  cases  maialjr 
ki^^''**     $  18.  So  in  this  case  where  llie  words  of  a  charter  wm 
Wh?sin*nlcy,       doabtful  meaninsj,  the  court  held,  ev  idence  of  usage  might 
aod  288—    be  admitted  to  explain  them.    And  the  same  principle  was 
j^Sl'S"    a'loi)iod,  Rex  v.  Varlo,  Cowp.  21S  ;  4  D.  &  E.  810,  821  ;  6 
D.  ^  E.  430  ;  3  D.  ^  K.  220  ;  0  D.     E-  2G8  ;  7  East, 
200 ;  10  Yea.  jr.  33$  ;  Cb.  93»  a.  3,  a.  30. 
Mv;^  215,      ^  19.  So  b  thb  case  bythe  record  it  was  doobtlbl  If  tho 
LwdBrtitotit.  patron  of  the  chvreht  and  so  collated  the  clerk 

Cired  1  Phil,  many  years  before,  or  if  a  temporal  lord  was,  and  so  the 
£vid.47tf.  bisllop  instituted  tlie  lord*s  clerk.  Tfic  word  iiuiituimw  was 
used  in  the  record,  which  might  well  be  translated  collated  or 
imtitutcil,  and  on  this  the  case  turned  ;  for  the  name  of  the 
patron  was  left  blank  in  the  record.  And  on  argument  parol 
ovidooce  was  admitted  to  prcnre  general  report,  that  the  tsot* 
poral  lord  was  patroa,  the  Earl  of  Roscommoii,  and  U  was 
heMf  that  this  evidence  stood  with  the  record,  ozplained  it, 
yet  contradicted  notiiing  in  It,  changed  not  Hs  sense,  hut  eooc 
sistent  with  it,  added  something  intended. 
1  Mass.  It  20.  Bui  parol  evidence  is  not  admissible  to  prove  the 

11^'  (lawlN    '"'6^  services  of  a  servant,,  when  the  declaration  states 

iicr  ^  ai.      the  right  to  be  by  indenture    for  what  is  claimed  by  deed 

GaDnot  be  proved  by  jmral. 
1  Day's  ^  21.  A  took  a  coDveyaoce  of  land  o(  B,  aad  they  agreed 

ror  ^ss'^ST^  that  if  it  exceeded  so  many  acres,  \  should  pay  an  additiooal 
2Mun.  187  —  surn  ;  held,  this  matter  cannot  be  proved  by  parol  evidence. 
1  H.  Bl.  659,  It  within  the  statute  of  frauds.  2  W.  Bl.  1249  j  2  Desaus. 
SSb?'        Ch.  R.  141  ;  2  Johns.  Ch.  R.  597  j  10  Ves.  jr.  441  j  1  Pliil. 

Evid.  480;  I  Johns.  Ch.  R.  231. 
Bon.  N.  F.      ^  ^  ^  proved  to  have  been  delivered  on 

173.   '      conditioo  by  parol  endance ;  aor  can  it  bo  averred  to  bo  dif- 
ferent from  what  it  is  ui  writing.    But  an  averment  consistent 
with  the  condition,  which  shews  it  against  law,  will  be  admitted, 
therefore  the  obligor  may  plead  u?firy,  simony,  or  compound- 
ing of  felony,  though  a  legal  consideration  be  recited  in  the 
bond.   Sec  several  cases  to  this  point  in  Debt,  Ch.  139, 
1  Daii.  I9i3,      ^       A  widow  woman  took  a  deed  of  land  to  herself,  a 
424, 42d,      witness  was  alloi^od  to  prove  sho  said,  she  pwebased  the  land 
^Ba"^^  E^83  ^'^^  the  monies  of  her  husband's  estate,  so  intrust  for  his 
84,  Gregory  '  children ;  and  an  absolute  deed  on  the  face  of  it  was  proved  to 
•.Setter.—    be  taken  in  trust  on  parol  evidence.  See  1  Vern.  296  ;  2  Vern^ 
lBiii.«10.  -288.  Quajre,  cited  1  Phil.  Evid.  513;  see  Ch.  136,  a.  19,  s.  1; 
Cb,  114,  a.  17, 8.  9 ;  4  Desaus.  E^r  ^*  l^l^;  1  -^o^* 
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588*  But  if  be  who  cbwDS  a  lesulting  trust,  has  in  fact  paid  no  C^H.  86* 
part  of  the  consideration  money,  he  will  not  bn  allowed  hv  pa'   Art*  4« 
roj  proof  to  sbcw  tlic  purchase  was  lor  hira.  Botslbrd  v.  Burr. 

§  24.  A  covenant  was  niatie  in  1779  to  pay  £500  lawful  2  Dall.  173. 
money  of  Pennsylvania ;  a  wiuie;i>s  was  admiiied  lo  prove,  that  ^Vl^.^ 
at  the  time  of  the  comract  it  was  agjTMi  to  be  paid  b  what-  its.— 2  w. 
aver  aK>oey  should  be  currant  at  ifae  tiaM  of  the  paymeat. 
And  1  Hen.  &i Mun.  332 }  Bay.  E.  79,6a  M^w^ 

^  29.  So  A  agreed  to  give  a  mortgage  to  B,  but  by  mis-  430. 

take  gave  an  absolute  deed,  chancery  will  treat  it  as  a  mort-  Dabnay*. 

gage,  and  farol  evidence  is  admissible  to  shew  the  mistake.  4Htn'tM 

2  Ch.  Crises,  IBO,     And  \\\  llicse  cases  it  was  said,  that  "  it  loi,  118. — 

caaiiol  be  iaxU  down  Uis  a  genecai  rule,  liiat  uo  \iari)l  proof  to  \  "^fj  *  '^^V!^ 
---  **-  «  *--m  Lrror,  139. 


contradict  a  deed,  is  not  to  be  admitted  10  any  case|  oor  that  _iverD.'466, 
itialoba  admitlad  iaaflcaaea.**  But  it  may  be  admitted  to  Wadi- 
ptore,  that  as  absolute  deed  was  intended  toooerate  as  a  Sf^f  w^, 
mortgage.   But  see  Mortgage,  Ch.  112;  tee  Hunt's  case,  i6,Rosa». 
cited  1  Bin.  616:  see  s.  30,  Doe  v.  Burt.  Nowell.— 

<^  26.  In  a  case  where  A  bought  land  with  the  money  ofB,  o-Haru  <  * 
and  took  a  conveyance  to  himself,  it  was  held,  he  was  a  Ciu^  HaII.-- 4DaiJ. 
tee  to  B,  that  such  a  trust  not  being  widiin  the  statute  of  ^* 
frauds  may  be  proved  by  jMrel  evidence.  a'johos.  r. 

27.  **  Ciroumstantial  evidence,  without  any  ackaowledg-  216,  Foote  k 
meat  under  seal,  was  admitted  to  set  aside  a  contract  under  t'Jjl  ^bS° 
seal  as  having  been  vncated  and  abandoned."  Bay.  E.  80.      e  79. 

^  28.  Held,  a  mortgagor  under  special  circumstances  should  * 
be  allowed  to  explain  his  own  deed,  if  he  has  no  interest  in  cringnnr^ 
tlie  event  of  the  suit.    A  deed  of  lands  in  JNew  York  State,  Mcboison  s 
duly  acknowledged  two  years  after  it  was  made  &c.  waS  not  fj**»  ^^■^ 
alhwrcd  to  be  read  in  evidence  without  proof  of  its  executioo,  3  Daii.  sea, 

as  it  was  not  recorded.  Peterson  r. 

%  29.  Debt  on  bond  conditioned  to  pay  %  u  six  months  ^"jSL^  b. 

after  date.    Defence  was,  that  the  parties  ns^reed  that  the  77,88. 
bond  should  be  void,  if  certain  merchants  in  England  should  2  Dall,  171, 

iiol  transmit  a  raiilicaiinn  of  certain  articles  of  composition  ^-"^ 


FMtd  hu  d.  r. 


(with  cieditors)  wiiiim  bix  aionths.    Court  allowed  die  deft.  1  Yeatea,  136, 

to  prove  by  a  witoess,  tbat  thb  agreement  was  sDade  by  Ae  M'tiiiin*. 
parties  when  the  bond  waa  executed,  that  it  be  void  if  the 
ratifieation  did  not  arrive  in  six  months ;  and  the  court  added,  Ketch,  4 
that  the  principle  oi  the  case  had  been  often  determined. 

^30.  Held,  an  agreement  to  convey  lands  could  notbe^R*^^* 
proved  by  ;>aro/  evidence,  nor  could  an  agreement  to  forfeit  Sicffl?** 
ijlOO  upon  failure  to  execute  a  touveyance  pursuant  to  such 
agreement  be  proved  by  parol.    If  parcel  of  die  granted  pre- 
mises is  a  ^eaiioQ  (^evidence.  See  Ch.  177,  a.  8,  s.  7,  Doe  a  Bca.  is  M. 
a.  Burt,  Stubbs  v.  Burwdl.  ^ 
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Ch.  86.  §  31.  B  convenanted  to  sell  and  ooovvy  to  H.  a  tfict  of 
^rt,  4.    land  at  a  certain  price,  and  a  deed  was  execotedy  and  pw- 

k-i^^v-^^  chase  money  paid  according  to  the  quantity  of  acres  expre^dl 
fiajr.E. 89,  in  the  deed  ;  held,  no  parol  evidence  ^vns  ndmissihle  to  shoir 
S^cer  &  al  *  mistake  in  the  quantity  mention (  d  in  the  deed. 

— AtklDtoa       ^  32.    Debt  on  bond  conditioned  to  pay  an   indent  for 
*f^''tr**''  ^1267.  0«.  Qd.  Ill  Sept.  17S6  j  court  refused  parol  evidence 
iBhjTsioT,—  ^        ^®  testator,  Scott,  agreed  that  if  the  indent  was  not 
1  DdiM^es,  retomtd  on  tbo  day  meotioiied  'in  the  oonditkm,  that  Aoo  it 
He^k^*^   dioidd  be  eooferted  Into  a  specie  debt,  lo  be  paid  for  at  fbe 
lite  of  pound  for  pound ;  Ibr,  nid  the  court,  such  testinoaf 
goes  materially  to  alter  or  vary  a  dead,  and  iif  admitted,  must 
produce  "  all  ^e  mischiefs  and' uncertainties  agsinst  wbicbcbo 
statute  of  frauds  has  so  wisely  5:imrded.** 
BMd^  Hai^     ^33.  A  bond  was  given  to  pay  continental  inoncy,  which 
'        had  depreciated  three  for  one.    The  court  i<  fused  parol  evi- 
dence to  prove  the  money  lent  was  equal  in  \  alue  to  specie, 
and  that  the  testator  so  viewed  it,  and  said,  "  that  tbc  evi- 
deoee  stated  is  not  to  esqi^lain  the  ooiitnct»  but  to  prove  a  new 
and  diflerent  one.''  But  see  Fidd««  Biddle^  sbeohito  prored 
a  conditioDal  ooe« 

1  Tioot  s  R.  ^  34.  In  this  case  the  court  refused  Mrel  ofidence,  to  profe 
*.  Atainr  ^"^^  ^  specialty  delivered  to  a  party  was  on  certain  conditions. 
SOB.  The  deed  deii?eied  was  absolute  on  the  6ee  of  it.  Cb.  109, 

a.  10,  s.  7. 

1  Wiu.  267,      ^  35.  Held,  if  a  bond  be  made  to  B,  conditioned  to  pay 
Puiow.  **      money  to  C,  C  is  the  real  creditor,  and  his  declaration  that  the 
obligor  owes  hiiu  iiotbing,  is  good  evidence  m  dibcbarge  of  the 
bond  ;  this  is  consistent  with  the  bond. 
8  Joha*.  R.      ^  36.  Prooj  of  <Ae  loM  of  a  dM»  Not  eaoiigh  it  be  proit* 
^ic^  0.    ^  ^  ^  delivered  to  be  reoorded  lo  the  reboidbg  officer, 
Tttdd.       •  snd  that  on  search  he  cannot  find  it,  but  must  be  proved  it 
was  not  delivered  bade  to  the  party.    Ejeetmedt  ibr  No.  ^ 
ttr/^JiStwtt  Homer,  grantor's  deed  was  executed  by  an 

,  Nri  !>  —    attorney,  and  his  power  was  lo?t ;  and  held,  prcKjf  that  a  trunk 
See  Cii.  0^    of  papers  belonging  to  tbc  erantee  left  in  the  possession  of  hi5 
a.a,i.ia.      widow,  after  her  death  was  burnt  with  her  house,  was  sulii- 
cicm  evidence  of  l(^s  to  entitle  tlie  pit.  clauning  under  ^uck 
grantee,  to  give  poro/  evidence  of  the  existence  and  contents 
of  a  power  of  attorney  from  the  Krantor  to  the  anornoy  who 
See  13  Jobna.  executed  the  deed  in  the  prineipaA  name :  3,  That  the  atlor- 
4^i)oir324.         testimony,  that  he  so  executed  the  deed  and  was  antho- 
—2  prlee,    rized  to  do  so  by  the  powar,  is  good  efidence  the  power  exist- 
300*  ed  :  3.  if  the  deed  refer  to  such  power  by  which  made,  and 

the  deed  i?  dniy  deposited  in  the  office  in  which  by  law  it  is 
to  be  recorded,  (act  Jan.  8,  1794,  sess.  17,  c.  44,)  it  is  suffi- 
cient notice  of  the  power  to  an  after  purchaser,  and  he  is  as 
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fiQuch  affected  by  it  as  if  the  power  also  were  deposited.  8   Cn.  86. 
Johns.  K.  lo7,  141.  jlri,  5. 

^  37,  In  tbii  caae  the  eoort  said,  H  is  a  setUed  role,  that  k^^"^/ 
where  die  eoosideralioii  is  expready  slated  in  a  deed,  and  it 

is  not  said  also,  and  for  other  considerations,  you  cannot  enter  Maigieyv. 
into  proof  of  any  other,  for  that  would  be  to  contradict  the  Han«r,  inar' 
deed."  The  court  referred  to  1  Johns.  R.  139  ;  3  Johns.  R. 
606  :  2  P,  W.  203  ;  1  Vcbey,  127  ;  7  Bro-  P.  C.  70.  The 
consideration  in  the  pit's,  declaration  was,  liie  pit.  had  a  hfe 
estate  in  a  farm,  and  it  was  agreed,  if  the  pit.  would  give  up 
Ilis  life  estate  to  the  deft.,  he  wonld  deliver  to  the  pit.  yearly, 
during  his  life,  one  third  of  the  wheat  and  rye  which  the  deft, 
should  raise,  and  that  he  w  ould  maintam  the  pit.  for  life  with 
victuals,  clothes,  &lc.  ;  and  the  pit.  did  so  deliver  up  the  pos- 
session of  his  life  estate.  This  consideration  seems  to  be 
involved  in  a  special  contract  that  could  not  be  varied  by  9°***^.** 

r  J  the  pif.  in  er- 

parol  evidence.  The  rule  tlie  court  stated  does  not  seem  to  ror,  Maigtey, 
be  the  result,  nor  do  the  authorities  dted  by  the  court  or  coun-  «>te<i  i  Jobiw. 
sel  justify  the  role ;  and  the  consideration  in  the  deed  wat  for  2  'w.  bI.  1249. 
the  deft,  to  deliver  yearly  to  the  pit.  one  third  of  the  winter  3  Johns,  r. 
grain,  and  also  to  pay  the  ground  rent.  The  maintenance  was  ^^^S^ji^ 
an  rafter  matter,  proved  by  parol  at  the  trial,  objected  to  and  9  aiL  M9.~* 
admitted. 

None  of  these  cases  contradict  the  rule  in  Mildmay's  case, 
i  Co.  176,  cited  a.  4,  s.  8 ;  Ch.  177,  a.  9,  s.  2, 3.  £70  ex- 
pressed in  the  deed ;  blood  Itc.  further  averred.  8  D.  fit  E* 
474,  Scammondhi'scase,  £28  in  the  deed,  £30  proved  ;  court 

cited  Filiner  e.  Gotl,  2  P.  W.  203;  8  D.  &  E.  379,  386, 
Saindon's  case,  cited  Ch.  93,  a.  2,  s.  3,  4,  5.  Parol  evidence 
received  to  explain  a  written  instrument  and  remarks  thereon. 
See  Parol  Evidence,  Cli.  93,  sundry  cases.  1  Phil.  Evid. 
481,  483,  says,  it  is  an  established  rule,  that  a  party  may  aver 
any  coosideration  which  is  consistent  with  the  consideration 
expressed,  hut  no  averment  can  be  made  contrary  to,  or  incon- 
sistent with  that  expressed  in  the  deed,  cited  Mildmay*s  case, 
stated  above,  s.  8,  Cromweirs  case,  2  Co.  76 ;  Bedel's  case, 
7  Co.  39,  Villers  r.  Beamont.  2  T>yrr,  146  a,  judges  divid- 
ed. The  majority  seem  to  iiave  ^one  on  the  mistaken  c:Poimd, 
that  a  consideration  expressed  implied  the  whole  considera- 
tion. Lord  Hardwicke's  opinion,  1  Ves.  jr.  128,  was  extra- 
judiciaL  See  Ch.  93,  a.  3,  s.  41. 

Amt.  5.  JinekiU  deedit  and  kowonmd.  Same  rules  as  to  i  in«t.  6.— 
wills.  !^^^.  . 

^  1.  In  some  cases  the  law  allows  deeds  to  be  read  in  evi-  e.  76, 77.~ 
dence,  without  proof  of  execution,  from  the  reason  of  the  thing,  Fiela,  4«a^ 
as  after  the  lapse  of  many  years  when  witnesses  are  dead  &c.  Xior 

£.  161.— UUb.  L.  £.  96.-3  fil.  Com.  368.-1  W.  Bl.  632, 


Digiiized  by  Google 


KViDjhiiNCE. 

Cs.  86*  it  would  hm  impcMBibb  to  pnm  ih»  mLwaKko^  «  mr^  the 
4rf.  4^  faandwritiog  of  paitiet  or  wHaenet.  Thirty  years,  seo  Clu  5S, 
\^vx^  A.  f .  6,  aod  MoWf  see  PlremimptioD,  Cb.  94. 
1  Baj,  8H  $  2.  The  nils  ii^  that  a  deed  of  abofo  thirty  yMi^  standioi 
ThomosoD  r.  requires  no  other  proof  of  enoditioB  tbtn  the  bare  ptoduetioB. 
1  Bin.  402,  provided  tlic  possession  has  been  according  to  the  provisions 
Bow's  leMM  of  the  deed,  and  there  is  no  apparent  rasure  or  aheratinn  on 
6*Mod820^  tiie  iace  of  it."  And  livery  of  seizin,  though  not  endorsed, 
?  Salt,  S79,  after  thirty  years  will  be  presumed  ;  but  leng;th  of  time  is  oi  no 
JW<i— 0  Day,  avail,  if  possession  lias  not  ulleaded  llie  deed,  or  it  is  rased, 
1^1^ ^v>s.  ^tered,  interlined,  or  otherwise  <^  suspieioaB  appearance,  or  if 
jr.Sv—  soon  elbr  its  date,  the  gfoolor  MHloaiialfaerdM  of  tlM 
Is^atti^  PoBwiBioD      explaioed  is  fmnaod  uodir  tn  w 

aMun.  i»—  cieot  deed. 

6  D.  &  F,  366,  fVhat  proves^ihe  execuiimi  ^  «  iM  4rc.  As  in  trover  bj 
lfiil«!Li!n#-'  ^  bankrupt's  assignees  to  recover  goods  taken  by  the  deft. 

won^iv  -  under  a  frrjadolent  bill  of  sale  o^iven  bv  the  bankrupt  to  him, 
22Y'*^3ee"i  '"^^^      bankruptcy)  the  deft,  beforr  ihe  ( ommis5»ion- 

riiii.  Evid.        adiiutied  the  execution  of  the  deed,  held  suihcient  prool 

4U4,  caws.     of  ibis  fact. 

Tappan fed.  ^3.  Indian  deeds.  In  this  acuou  ior  lands  ou  Sheepscut 
Lombl^         ^®  aHowsd  10  lOftd  to  fte  jury,  as  ifao 

dttiooof  moGleun,  awritiog,  oalled  on  Indiaii  deed,  deled  Feb. 
1663,  to  one  John  TuekeTy  of  about  4000  acres  of  knd. 
Neither  grantor  dot  witoesses  sigBed,  but  all  made  their  maiki  $ 
DO  acknowledgmiKit,  no  recording  hot  in  the  Sheepscut  re» 
cords,  and  otdv  a  copy  from  them  was  produced.  But  it  was 
admitted,  as  our  Indian  deeds  and  untiniis  usually  have  been, 
that  is,  only  as  evidence  ol  liie  extent  and  quantity  of  land  the 
party  claimed,  ;ind  not  as  evidence  of  title  ;  and  this  after  he 
iiud  proved  an  cntiy  into  some  pan  ol  what  lie  claimed,  and 
it  18  dear,  that  tide  to  land  does  not  begin  with  ao  iiMiaa 
deed  (except  of  his  planting  ground)  but  fion  dis  aetoal  eniij 
under  it.  Then  oiuy  the  grantee's  sebsn  begtns;  and  ilp 
deed  serves  but  as  a  plan  to  designate  the  quantity  and  bounds, 
fttr  an  Indian  has  no  1^^  seiiin.  This  point  is  examined  in 
a  subseqircnt  chapter. 
1  Johns.  Cas.  ^  4.  A  paper  purporting  to  be  the  record  of  a  deed  not 
Doc V.  acknowlcfhred,  is  a  nullity,  and  of  no  validity  as  a  record,  or 
1  Joiuu.  as  a  c(»i)y  of  a  deed ;  but  a  very  ancient  will  may  be  read  as 
an  ancieut  deed  to  prove  title  under  certuio  circumstances. 
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DEFOSmOim  AND  affhuvits. 


Art.  1.  Depositions  and  affidavits  are  wrlnen  teslinioiiy,  3ec  sereral 
sworn  to  by  those  who  give  them,  taktu  uii  a  deditaus  kmn  good  forms 
gome  court,  or  in  viftne  of  some  statute.    This  written  testi-  u^jilll^* 
iDOi^  i.  « tbe  wMi  inneh  kferior  ium^vom  tatteooy  o.  ^"Jo'SS", 
the  Bluid  %  is  MoiviDg  chat,  there  is  %  greet  tdTamase  in  the  r^^*^"^^ 
WRift  tiid  jsvf's  seeing  \he  witeew,  his  oMuteoance,  and  mail*  ^■^'^^^ 

tions ;  these  advantages  are  in  a  measure  lost  in  taking  and 
using;  his  deposition.  However  there  are  some  advantages  at- 
tending this  wnitcii  tcstitnony.  It  is  long  preserved,  and  if 
there  be  perjury  in  the  case,  it  is  fixed  upon  the  nlTciuier 
wuh  more  ease  and  ccrtaiBty.  Generally  the  pa*  tit:>  have 
better  opportunities  to  examine  and  understand  it  before  the 
trial  eooBfli  on,  and  aw  coanaoaly  Isas  liaUa  to  b«  awpriiad 
\/f  tfwft  by  tastuMonf  «i  Ifae  Mad*  An  alEdarit  filed  to 
support  a  molieii  for  continuance  deatad,  is  do  part  of  the  ra» 
Gord,  unless  aaada  so  by  a  bill  of  of  exceptions. 

^  2.  It  is  proper  to  consider  depositions  and  affidavits  on  i  hco.  &|f. 
these  accounts :   !•  The  autfaorii^  for,  and  the  maaoar  of  Garland  t . 
ukiag  them.  ^"68 

2.  To  point  out  cases  in  which  they  may  be  used. 

3.  The  purposes  for  which  they  may  be  used. 

^  3.  Depositions  taken  under  a  commission  issued  at  die  6  Cranch, 
don's,  foquest,  nay  bo  toad  by  tlie  pit.,  though  ha  bad  no  no-  ^"^^ 
I  of  tlw  taidna.  And  oonias  of  tho  ntoeoodints  of  a  rioo-  *' 


taking.  And  oopias  of  tho  ptoeoodings 
ndnnial^oowt  aio  oridonco^if  anthonticalod  aooordmg  to 

All  n  >!  fri 

voaiy. 

Art.  2.   haw*  and  usages  authorising  deposiiimu  €md  s^ 

Jidaviis  to  he  used,  and  the  mode  of  taking  them. 

^  1.    By  tlii^  rnlony  law  the  depositions  of  persons  of  14  Ma8s.Colo«y 
years  of  a2;e,  and  ii|i\vnrds,  and  of  sound  miod,  might  be  tak-  ^jfjj^'PjL 
en  in  criminal,  as  well  as  civil  causes,  (except  capital,)  if  the  o.'iii.  ' 
witness  lived  above  teu  miles  from  the  court,  or  was  sick  or 


$  8,  By  tfns  law,  dapoaifieos  in  n  tM  oawo  ooold  bo  tal^-  MMs-nw?. 
on,  when  tHb  witMss  lived  abovo  thirty  milea  from  the  court,  a.i>. 
whan  sick,  in6rm,  kc,  also  dopositions  m  ptrpetuam :  dio  sob- 
stance  of  this  iait  act  is  onbraced  in  tho  act  of  1798. 

TOito  Oi-  47 
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Cii.  87^      ^  3.  By  this  act,  if  a  witness  in  any  civil  cau&e,  in  any  Fed* 
Art,  3.    era!  court,  in  any  diitrieC,  fifw  tbore  one  Irandred  miles  froni 
V^y-Vi^  the  placeof  tiiaC  ^or  is  boiBHl  on  a  voyage  to  seayorlaabcNit 
Aetof  Cod*  to  go  oot  of  Ifao  tfttiM  ScateSy  or  oot  of  such  diitiiet,  and  to 

^'nal^^s  a  greater  distance  from  the  place  of  trial  than  n>  aforesaid,  bo- 
3o';  tbe'sup.  ^"^^^  ^^^^  trial,  or  is  aneient,  or  fOiy  intirni,"  his  depo- 
Coiirt  of  the  sition  may  he  taken  de  bene  esse,  before  any  Federal  or  State 
L'.  S.  lakca  judrre  ina\  or  of  a  city,  k.c.  not  interested,  or  of  counsel,  i^ivin^ 
bj^  coani»>  ('i'^'  notice  to  the  adverse  party,  or  nis  attorney,  il  wilnni  one 
sions.  ^  hiindred  miles  of  tl^  [A:\cc  of  eapiiou,  jiUowins;  twenty  miles  toa 
R.  237.^-^ day's  tiavei  j  and  iu  adniiruity  causes,  and  cai»es  of  seizure,  when 
Crmneb,  924,  a  libel  ts  tied,  and  no  adverse  part)  is  named,  such  noliee  mnst 
aGnititoo^  be  to  the  person  having  the  agency  or  poseseskMiof  the  ]proprtey 
R.  819!!^  libelled,  n  known.  Tb*  act  direett  the  mode  of  takau^  Ids., 
\vi)eatoD,  in  comflMm  form,  and  by  the  act, any  penon  noay  be  ooib- 
^  polled  to  appear,  and  to  depose,  as  aforefaid,  in  the  same 

manner  as  to  appear  and  testity  at  court ;  and  by  this  act  any 
court  of  the  United  Statr*?  may  grant  a  dedimus  protestatem 
to  have  depositions  accordnig  to  common  usage,  when  it  may 
be  necessary,  and  may  take  depositions  in  perpetuam  rei  mem- 
oriam  W*.  Coustructioa  4  Wheat.  508,  513,  Sergeant's  lessee 
0.  Biddle  &  al. ;  depoations  taken  under  dBdmm  ifc  are 
never  lo  be  viewed  as  taken  is  htm  ems;  this  pmSiioA  as  le 
dqiositions  lie  htm  esas,  being  eoniaed  to  tlmse  tdM  imdm 
the  enacting  part  of  the  section. 
Mass.  Act,       $  4.  This  act  directs  the  mode,  and  points  out  the  manmt 
^fftttetwfy     taking^  depositions,  and  prescribe  aU  the  forms  ;  thi^  act 
in  MalM  ch.  authorizing  fbem  only  in  civil  causes  pendin?^  in  court,  before 
85,pp.  3I2,   any  justice  of  tl  *   peace,  or  referees,  and  of  persons  living 
kJ' 'sic^^ch   ^^^^^  thirty  milea  from  the  place  of  trial,  or  bound  to  sea.  or 
86;  corpora'  out  of  tlic  State,  or  so  sick,  infirm,  or  aged,  as  nut  to  U;  able 
^^Atn"  ^  attend  at  the  trial,  and  by  any  justice  of  tlie  peace  not  inter- 
MS,  ^  ^  eounseL  The  act  lihen  ^lecu  tim  form  ami  tism 

of  notice  to  the  adverse  party,  if  witbm  twen^  mike  of  the 
place  of  caption,  to  be  ssrrsd  on  him  or  his  attorney,  and  the 
manner  of  taking  the  deposition ;  the  form  of  the  caption,  of 
notice  to  the  ad\  erse  party,  fee  to  be  Ceedared  him,  and  pen- 
ally for  non-aitendance  :  no  deposition  taken  is  to  be  used  if 
tlie  reasons  for  takini;  it  no  lonj^cr  exist.  Tiie  court  has  a  di<- 
crelionary  power  a<  lo  loreifrn  depositions  ;   the  Supreme  Ju- 
dicial Court  and  Cuuauuii  Pleas,  may  errant  a  dedimus  potu- 
tatem  to  take  depositions  within,  or  witliout  tlie  State,  ou  such 
terms  and  conditkms  as  they  may  see  fit  to  prescribe*  Ustsaec 
to  all  ?n?er.   ^  f"^'^^^  ^  two  joslices  of  tfao  poaco,  fttornw  nnw,  tak- 
t-ici]  within  ing  de|iosiliuii8  in  ptrpetuamy  giving  dno  ootiAs  lo  all  tiNj' 
Feb^4,  Vbib        ^  ^  ttttensled,  or  tbair  attonies,  within  twen^  milBs» 
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he.  'f  these  depositions  within  ninety  days  after  taken,  must  be   £^u.  S7. 
recorded  in  the  registry  of  deeds  in  the  county  where  the   ^rL  2. 
Iiod  fiMy  if  die  €l€pOBitiaii'nsp0ei0  real  ettates  $  end  if  h  res- 
peel  penoMi  estete  theo  b  tbe  registry  of  deeds- io  the  coitii» 
ty  where  the  persoD  for  whose  benefit  taken  lives;  and  a  pr»> 
scribed  fixm  of  ft  oerciBcate  most  be  made  om  the  deposition ; 

and  the  same  deposition  so  cnrtified,  or  a  copy  of  the  said 
record,  may,  in  the  cnse  rf  tlic  death  of  sucli  deponent,  nb- 
seuce  out  of  the  Siau  ,  or  mabiiily  to  attend  the  court,  as 
aforesaid,  be  used  as  evidence,  in  any  cause,  to  which  it  may 
relate." 

^  5.  In  eacii  act  it  is  provided,  ibat  in  cases  of  appeals,  if 
it  ie  apprebadded  die  witnesses  eamKit  he  had  at  tbe  oourt 
appealed  agy  the  elsrfc  of  the  kywer  eonrt  ahall  take  their  tee- 
faneny  denrn  in  writing,  lo  be  osed  on  tbe  appeel^  if  the  gen- 
eral causes  of  taking  (^positions  shall  then  exist. 

^  6.  So  in  each  case  the  deposition  must  be  written  by  tbe 
deponent  or  magistcale  |  and  notice  to  one  of  sevetil  pb^  or 

defts.  is  snffiripnt. 

Besides  these  authoiiili  s  for,  and  modi  s  of  lakinc;  deposi- 
tions, there  is  a  comjuoii  law  anttioi  iiy,  luuiuled  in  usage,  for 
taking  aiUdavits«  for  the  purpose  of  coutiuuiug  causes,  aiid 
odier  iaoideaial  purposes,  as  will  he  seen  by  the  cases  citedin 
the  folhnriDg  artieies* 

^  7»  It  is  a  setded  role  dmt  all  die  iaets  that  ought  to  ap* 
pear  in  the  caption  of  a  deposition,  as  notiee  to  the  adverse 
party,  the  time  of  taking,  doe-eantion  to  the  witness  to  tell  the 
truth  and  whole  truth  Sic,  must  be  certified  by  the  magistrate 
or  magistrates;  that  is,  none  of  these  facts  can  be  proved  hy 
parol  evidence,  because  flie  law  has  require^l  ihein  to  be  oih- 
ciatly  certified.    See  Barnes  v*  Ball,  administrator,  Ch.  82, 

4  B«  The  same  rule  of  evidence  invariably  applies  to  this  writ- 
ten (ssdmony ,  and  etsd  sees  taatimony,  that  is,  if  dM  tesdmony  of 
n  witness  on  die  stand  oamot  he  reeeifed  onaceoontof  his  in- 
terest in  tbe  efont  of  the  snit,  or  on  account  (^his  infatny,  or  his 


relationship,  or  want  of  understanding,  his  deposition  cannot  be  ^  (i,ej„atme 
received,  and  vice  versa ;  tiieiefere  ail  the  rules  of  evidence,  Conneciu 
as  to  the  interest,  infamv,  connexions,  and  wnnt  of  under-  cut,  ootke  hi 
standing:  in  witnesses,  which  will  be  considered  hi  iIk;  niiieles  *"  f"»***J* 

r        .  ,  ■  1        1  I  ■        •         •      taking  u  ni'|i« 

respectint;  wjtnpsses,  may  be  considered  as  applym^  invana-  ositioo  to  tbe 
biy  to  their  tieposiiions.    It  follows,  that  matter^)  to  be  consid-  ^^^'^f^.-^^ 
ered  in  this  chapter  are  but  few  that  relate  to  depositious,  on-  Iwenty  niUc*, 
ly  Buoh  as  raqpeet  the  tine  and  msnnwof  takuig  dtan*  Dep-  KMy,  i,  too, 
cshions  are  the  written  testhnonj  of  competent  wiuiuuaaa ;  a^ 
fidavils  are  the  deckratioos  on  oath  of  paitiesa  their  egents 
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Cb.  87.  and  attomies  so  penoos  natunliaed,  and  trustMi  make  their 
jirt.  3.    declaratUkiis  oo  oath. 

^  9.  Ab  to  copies  of  depositions  they  may  be  used  wherev- 
er the  originals  can  be  :    I .  Where  legal  provision  is  made 
for  using  copies,  ns  in  our  cases  of  appeals,  reviews,  ik«.  :  2. 
Wherever  the  onginnls  :ire  by  law  confined  to  some  court  or 
place,  and  the  deposition  is  proper  uvideuce  m  another  court 
or  place :   3.  Wherever  the  origieal  ie  evidence,  and  is  de^ 
iroyed  or  lost,  without  any  defoult  of  him  who  att&ts  to  ine  a 
copy.    See  Copies,  Ch.  82  ;  1  L.  Raym.  154  ;  3  Salk.  154. 
12  Mod.  499.     ^  10.  It  is  another  rule  of  evideoce  that  a  deposition,  even 
— PMke'iC.  thous!;h  cross-examinod,  cannot  be  read  wlicn  the  witness  may 
rtltutes***^*    be  had  at  the  trial,  and  is  so  situated  that  then  his  deposition 
11  Mod.  210.  cannot  be  taken  and  used,  except  lo  confroul  liini.    in  fact 
H**''  fc**  ^^^^y  <ieposilioa  IS  takeu  de  bene  csse»     But  if  a  witness  be 
31."*'     sought  for  and  camiat  be  found,  his  depositioo  may  be  used  as 
Stn.  794.     if  dead. 

^11.  Anodier  rule  is^  a  deposition  cannot  be  explained  by 
«auS*b^'g  P*""**^  evidence  ;  deponent's  name  must  be  in  the  notice  to  die 
Ca.  280.  adverse  party,  the  justice's  certificate  is  not  ronclusive. 
Peake  s  E.44.  ^  12.  Auoiiior  rule,  a  deposition  cannot  be  used  n2;ainstone 
S87v^iiub.  ^  party  to  the  cause  in  wiiich  it  was  taken  ;  lor  as  to  him 
K  166.— 1  it  is  a  mere  ex  parte  examioation,  he  having  no  opportunity 
Vern  413,  ^  eross-examioe :  and  wherever  a  party  is  not  boond  by  a 
Foontain.     dofiositiooy  ho  Shall  not  use  It. 

2  Inst.  479.—     §  13.  It  Will  be  observed,  that  as  the  Federal  and  State  aels, 

2r^^Cowp   f^^ov®*  extend  only  to  civil  causes  ;  depositions  and  examina- 
389. — 1  Aik.  tions,  written  down  in  criminal  cases,  are  here  as  in  tlie  com- 
86.— S«e  Ch.  ypon  i^^y    And  no  oath  can  be  required,  unless  established  by 
d!l  b.  763.  ^t^ti^L^      Lh^^  ^^^v  ;  and  tiiis  law  requires  no  particular  form 
of  oath;  hence  Jews  are  allowed  to  swear  on  the  Old  Testa- 
mentt  Turks  on  the  Koran,  and  Gentooe  or  Hindoos,  accordt- 
ing  to  the  ibrms  of  their  own  religion*  On  a  fair  ooiistructioa 
Oi  these  statutes,  it  is  material  to  know  what  are  civil  rauses  ; 
and  in  Wilson  r.  Raslall,  the  court  thought  an  action  loi  the 
penalty  ibr  bribery  was  a  civil  action ,  and  so  other  actions 
for  penalties. 

3  Bl.  Com.  ^  depositions  takeu  before  a  justice  of  tlie  peace 
Gbr.Mtai8l  in  eases  of  fefony  may  be  read  in  evidence  on  the  trial,  if  be- 
1  Sdkssi.    (bre  it  the  witness  dies ;  but  this  by  the  statute  of  1  and  3  Ph. 

U  Mar.  e.  11,  supposed  to  be  adopted  here ;  this  is  confined 

to  felony,  see  M'Nally,  193  &c. 
Statute  book      T^^is  statute  of  1  L.  2  of  Philip  and  I\Tary,  c.  13,  is  im- 
b  cited        portant,  especially  as  it  respects  examinations  of  offenders  &c. 

justices  of  the  peace.  It  provides^  (hat  justices  of  the 
peace,  when  any  person  is  brought  before  them  for  man- 
slaughter or  felony,  or  suspicion  of  manslaughlor  or  felony« 
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kmt§  WliU*  Iff  huff  ihalf^  htkm  wuf  huSmM  cr  nwift*  Cu,  87. 

prize,  take  tbt  vumutatM  of  tha  nid  prisoner,  and  th«  3. 
lafacmilioA  of  them  that  briag  hm^  of  the  feet  and  cir-  SiiPN«<'^ 

cumstances  thereof,  and  the  same,  or  as  much  as  may  be 
material  t)iereof  to  prove  the  felony,  shrill  he  put  in  writ- 
ing before  iliey  make  ihe  tame  bailiueiit,  winch  same  exami- 
nation, toeetiier  with  the  <nue  bailment,  the  said  justices  shall 
certil'y  ai  the  next  goal  delivery  to  be  holden  vviiiiiii  the  limits  xbtlUngv. 
of  their  coinmissiou."   Same  proceedings,  in  substance,  if  the  Patoe^ 
primer  be  etMUoitied,  TJui  Mt  exiaodteot  tonusdmeaDois ;  |^^.!^2 
haoM  an  mnunalion  lekeo  by  a  ma^strtlB     parte  in  tbem  w,4iB^  . 
maaoi  hj  tmmmm  kw  or  Metote  be  givon  in  e? idence  on  tbe  'fXUE.'n^ 
deft'fl.  tmt  after  the  dtfeewt^a  deaib»  aa  tbe  deft,  ia  eoi  pie- 
^nt  at  ifae  taking  be  eaeeet  cmaa  nTiminet  (waa  e  eaae  of  ft 
libel.) 

^  15.  But  depositions  so  taken,  after  the  d  ;iih  of  the  depo-  M*N«Uir  197, 
nent,  are  not  conclusive,  unless  strongly  corroborated  by  other  JJiJjJJ** 
evidence  ;  but  may  be  read  in  the  trial  ;  The  Kine  v.  Rad- 
bouiiiie  j  but  tlie  staiute  directs  liiaL  liiey  be  taken  uii  oath,  and 
in  tbe  presence  of  tbe  acguaed. 

^  16»  Wben  dapoailaoBa  eie  ae  lakee  on  ibia  atalule,  Ibey  4  bi  com 
am^  at  tbe  priaonei'a  reqoeat  be  eompaied  nitb  the  vM  mtce  ^'>-^— 
'  leitiiiioay  of  'he  same  witnoaaea  m  the  trial,  in  ovder  by  oooa-  ^hLw'?' 
periafti  le  aee  if  tbefe  be  a  variance.   So  tbe  aeoused  may  c.  ch.  4tfj 
abew  any  variance  in  the  testimony  of  a  witness-  as  in  the  pre-  The  King  v. 
sent  and  a  former  trial  in  order  to  invalidate  it  in  tiie  latter 
trial,  as  in  the  case  of  Titus  Gates,  M'Nally,  190.  Justices 
may  take  examinritions  ul  iieaboa  on  said  statute.  Id.  ;  and  1 
Hale's  P.  C.  oUo.    And  if  the  deponent  be  unable  lo  travel, 
it  is  the  same  as  if  dead.  Id. and  2  Uale^s  P.  C.  285.  But 
in  aB  Ibeee  oaaaa  it  nnat  be  pioved  by  oetb  on  tbe  trial,  tbal 
tbe  depoaitiooe  are  tbe  tree  aubatance  of  wbat  tbe  iofimDent 
or  witness  gave  on  oath  wbee  ao  eeanweed.  M'Nally,  300, 
203.  But  such  depoaitioBa  cannot  be  read  on  the  trial, 
if  not  judicially  taken  as  the  statute  directs,  2  Haw.  P.  C.  ch.  The  King  v. 
4fy,  a'^d  if  not,  may  however  bo  read  as  the  dying  declaration  Woodcock, 
on  oaih  of  the  murdered  person.  S.  e  Ch.  60,  a.  2,  s.  IS,  20. 
The  accused  was  not  present  at  the  lakmg  ^cc.    The  King  t?.  2  Hale's  P. 
Dingier  J  cites  The  Kins;  v.  The  Inhabitants  of  Erisweii,  pages  ^*  ^» 
205  lo  214,  which  see  Ch.  80,  a.  2,  s.  9. 

%  17.  A  party  may  uae  aneient  depositiona  of  peraons  in  *  Mauie  u 
pari  jure  to  Move  an  ancieni  enrtom,  tbey  being  dead.  'So 
depositions  taken  in  an  anetent  suit  to  perpetuate  madmony^  to  s  Day't  'ca. 
wbich  ph.  and  deft,  were  privies. 

^18.  Coenler  affidavit.  If  tbeie  be  an  affidavit  to  put  off  coleman's 
a  trial  hecnuf^r'  a  material  witnesis  is  ah^pnt,  there  may  bo  a  Cwet,  lis^ 
countex  aihdavit  tOiAbew  he  cannot  be  had  in  a  reasonable  2^j^,  |^ 

100,  VVelcb  P.  UUl.— 3  Johns.  B.  849,  (tein  v.Bihj. 
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Cb.87«  Itne.   NdliiaeaiMay  theoppMite  party  be. intdv 
jtfW.  3.    ed  with  the  «oiitetii8  of  amnier  Affidinti  before  md 
Vi^^i*^/  ooart;  supplementary   ones  eaooot  bo  rooeivod  to  sup- 
port to  origiMi  motion.    If  a  inotioii  be  made  to  set  aiido 

an  inquest  taken  by  default,  on  nn  affidavit  of  merits  no 
cojinter  affidavit  will  be  admitted,  and  it  is  matter  of  discretion 
to  receive  counter  affidavits,  or  not,  on  npplicntion  to  a  judge 
for  a  deft's.  discharge  on  filing  common  IkuI.    C  ounter  affida- 
vits may  be  used  to  shew  ihe  surticiuiicy  ui  an  excuse  for 
omitiiug  to  give  notice  of  a  motion  for  tbe  firat  day  of  the 
term,  Comter  afiidofils  mvr  be  med  to  omee  e  nolioB, 
§  JobQs.R    tboug^  not  aerved.  3  Joboi.  Ceees,  Campbed  e.  Gme.  A 
F^^'ik^e^Il  judge  at  bis  cbamben,  oo  a  tute  to  ibew  cause  of  actioo,  per- 
1  Seiion.119,  Hiitted  the  ph.  to  make  supplementary  affidavits,  whereon  the 
i  deft,  was  held  to  bail ;  afterwards  the  deft,  moved  to  be  dis- 

^  y  »  charged,  because  the  judge's  order  was  irregular  ;  held,  it  was 
an  origiiinl  npjiliration,  nnd  thai  rttrniitr  affidavit*;  on  the  pli*s. 
part  wf  ir  admissible.  A  moiioa  is  made  to  conliuue  a  cause 
on  atlidavit  made  because  a  material  witness  is  absent,  the  op- 
posite party  may  make  a  counter  aJ^avit  to  shew  it  is  impo»> 
liUe  or  improbeble  hb  erideMO  ceo  be  had  ui  e  reaaooable 
time  ?  bat  this  eetieftr  affidavit  nmat  not  deny  ifae  awleriality 
of  the  testimony. 

2 Johns.  Cft.  ^19.  SuppjmmUmnf  t^fidmitt*  None  can  be  used  ie  n- 
JJJj^j^jj^   port  of  a  motion.    The  partf  anakiog  it,  is  confined  to  die 

113,  Ti4._*'  affidavit  on  which  he  orts^inally  grounded  his  motion;  hot 
6  Johns.  R.    when  the  pit's,  first  al}idavli  is  not  sufficient,  ho  mnv  not  make 
^'t'xhe    a  supplf  iiif  iitnry  one  in  order  to  hold  the  dell,  to  bail.  But 
Com. lot.      when  an  aUoriicy  iDatle  nffitJa\  it  to  obtain  a  certiorari  wiihia 
thirty  days  after  judgmoul  beiuvv,  the  couii  ullowed  a  suppie- 
mentaiy  one  to  be  made  after  the  thirty  days  were  expired,  to 
shoir  wbj  the  .original  one  was  not  made  by  thtfpart^  huBseI( 
01  to  explain  a.cdkceral  laot»  bet  oet  as  to  tbe  meiits^ 
a  CalMt'  B.      §  SO,  J^ffidavUs  by  third  persons.   It  is  a  general  rule*  thai 
tbey  cannot  be  admitted,  of  facts  in  the  knowledge  of  the  party 
on  which  the  application  is  founded,  as  the  affidavit  ought  to 
be  made  \>y  the  party  himself,  and  if  not  abie  to  attend  the 
commissioner,  he  ought  to  go  to  the  party's  house. 

Art.  3.  Cases,  v  1.  in  this  case,  among  other  things,  it  wa> 
apL  v.  Ir'ei-    decided,  ihui  a  (ieamta^o^c«/atm  to  take  depositious  cannot 
lows.         be  issued  by  the  court,  until  proper  parties  are  in  court  to 
frame  interrogplorief  |  and  4  Cranoh,  324,  if  tbe  envelope  ooih 
taining  tbe  depoaitioot  be  sealed  by  tboae  who  talre  tfaemf  it  it 
sufficient. 

Sup.  Court  of  ^  2.  In  this  case  of  a  writ  of  error  ^e  court  decided^  that 
fW?  o*et''  ^®P**^'**^"3  taken  by  a  public  agent  of  the  United  States,  re- 
t  Bin"iian%  sldiHg  abfoad*  relative  to  a  oapmre,  were  admiKible  evideooe 
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for  him  in  aii  action  nc^ainst  him  by  the  capiors  for  the  pro-    Ch.  87. 
ceeds  of  the  prize,  ihough  no  suit  was  then  pending,  and  no   Jlrt.  3. 
cross-exanunatioD.    See  Cabot  v,  Bingham,  at  large,  under  s.^^^v'''^^ 
betd  of  Captnte^  Cb.  327.   The  pit's,  affidavit  Is  soffifikot  to 
piova  the  death  of  a  snbscribing  witness  to  a  deed,  in  order  to 
let  Jo  proof  of  his  handwriting. 

^  3.  The  affidavit  of  one  evmtually  interested  in  the  suit,  i  Daii.  m, 
was  held  to  be  sufficient  to  put  off  a  trial  for  want  of  a  mate-  jgfj^*- 
rial  witness,  and  SO  generaliy  of  one  direct&jr  interested  lor  « 
this  purpose. 

^4.  So  in  this  case  a  pit.  m  Holland  was  allowed  to  make  ^^Jj^|j|^' 
affidavit  there,  and  get  it  attested  by  a  public  notary ;  and  this  ^tie, 
affidavit  was  admitted  as  eviiit:nce  lo  hold  the  deft,  to  special 
bail  in  England. 

^  6.  In  this  oase  tlie  oonrt  held,  that  when  persons  are  wit-  lo  Mo4.aa9r 
nesies  to  an  aifaiiration  bond,  they  inay  be  oompeDed  by"  nde  ^ 
of  court  to  make  affidavit  of  their  being  so. 

^  6.  The  most  common  affidavit  is  that  for  potting  off  a 
trial  for  the  absence  of  a  material  witnf's«. 

§7.  He!H,  the  deft,  might  make  nlluiavit  of  the  absence  *  Bac.  Abr. 
of  a  material  witness,  on  an  indictment  lor  a  misdemeanor.  ^nnf^SM 
Held  in  two  cases,  this  shouUl  be  done  on  the  deft's.  own  Uayv. Lam-  ' 


oath  ;  bui  lu  an  aiiei  ca^e  it  was  well  hoklen,  that  a  third  per- 
son might  kaow  4Mt  dm  wimess  is  a  nmerial  one,  end  thai  the 
deft,  mar  not  know  it 
^  6.  u  is  a  mle»  that  the  sAdavit  made  by  the  par^  or  eBae.m 

another,  must  be  positive,  the  Witness  is  a  material  one,  also  it  Is 
generally  tme«  (and  so  is  our  practice,)  that  the  affidavit  ought 

to  state,  the  party  has  had  no  opportunity  to  get  the  witness' 
evidence  ;  to  stnto  nho  when  he  is  expected  to  return,  that  the  Rules  Mass. 
court  may  judge  if  liie  di  lay  will  be  reasonable  ;  likewise  what  Sup.  Jud. 
facts  lie  is  expected  to  lesiify  to,  in  order  tliat  if  the  other  party  '^^"^ 
choose  to  adtuit,  he  will  swear  to  auch  facts,  if  on  the  stand,  be  Feb.  1791. 
snsy  doit  Ibc. 

i  9«  In  this  action  a  jnstioe  of  the  peace  in  New  Jersey,  g  7"^^^'' 
wbo  took  the  depoMtkni,  eerdfied  that  be  had  duty  caationed  a*  b.  ilM^ 
the  witoess  kc.,  and  omitted  the  words  "  and  examined,"  and  wheeiock  v. 
on  argument  the  court  held,  the  caption  good  in  substance,  and 

admitted  the  deposition. 

^  10.  It  is  said,  that  a  deposition  taken  before  a  coroner  ^^jjj^* 
may  be  used  on  the  trinl  for  murder,  if  the  witness  previously  wtoh'ccMt. 
dies,  or  is  gone  beyond  sea  i  but  the  accused  can  never  ceoss- 
examine  it. 

^11.  And  the  Court  of  Kings  Bench  held,  that  where  a  ftD.&  E.373 
pregnant  woman  died  after  eiamination,  but  before  an  order 

Whenever  a  tpeckl  motioD  b  nsde  fonoded  on  aAdftvIt,  a  tofj  flWttlM  giwn  lo  the 
opposite  party.  Cotottsn't  Oa.  «8.  Asfl  it  otn  h*  torPOfM  Mily  on  Iho  srisiDalafl- 

davit.  lb.  113. 
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Cu.  87.   of  dliatioo,  such  examinatton  taken  on  the  statute  of  6  Geo. 
Art,  3.    n.  e.  31,  was  adnmsible  evMleiiee,  on  an  appficatMui  to  die 
SesfkNW  to  make  an  order  on  the  putativa  nttlier,  and  if  not 

contndioted,  ought  to  be  considered  as  conclusitre.  But  aee 
Rax  V.  Ariswell,  3  D.  b  E.  707  ;  and  Rex  v,  Nuneliam  Cooft* 
{    nej,  Peuku's  E.  44.    AfHdant  by  a  pit.  of  an  abMt  witoM 

to  a  deed,  Ch.  129,  a.  3. 
1  Caines*  R.       ^  l^*  ^.n  affidavit  in  our  pi  arijco  iti  ihis  Stale  is  never 
171.^  Boa.  raade  in  order  lo  hold  lo  bail,  hul  is  often  made  by  a  party  for 
^d'&bT"    o^^^*-'  piirposes,  not  only  to  [ml  off  causes,  but  also  in  order  to 
e^i.  have  vessels  arrebied  lor  seamen's  wages.   Am.  Preced.  2S6. 

Tbe  (brm  of  afBdanta  in  actious,  see  8  East,  182 ;  7  D.  &  £• 

361 ;  3  Cam.  98. 

M    Art,       ^  13.  By  thii  act,  executots  and  admbiistraton  are  to  poat 

Sccl'i  '       ^  S'^'^  notice  of  their  appointa)ent,  as  the  judge  shall  dtrad  ; 
^  and  the  affidavit  of  either    made  and  filed  in  the  same  Pro- 

bate Court  within  seven  months  after  undertaking  the  trust, 
accompnnied  with  an  original  notifir^iiion  (or  copy  thereof)  of 
his  untki  taking  the  trust,  and  rrcorded  in  the  probate  office, 
ew.  Cfc.*,!.  admitted  as  evidence  of  liie  time,  place,  and  maimer, 

notice  was  given."   (Explaiited  post,  tiiis  article.) 

^  14.  So  the  affidavit  of  either,  or  of  a  guardian,  or  of  the 

SerMD  employed  to  poat  notiee  of  the  sale  of  real  eatate,  by 
cense  of  court  to  sell  for  tbe  payment  of  debts  or  legaciei^ 
taken  before  the  Probate  Court  he.  in  seven  mouths  after  the 
sale,  and  there  filed  and  recorded  with  the  original  advertise- 
ment  or  a  copy,  is  declared  to  be  one  mode  of  perpetuating 
the  evidence  snrh  notice  was  given,  **  and  also  to  make  the 
original  or  copies  thereof  from  the  rcfristPr  of  the  Probate 
Court,  admissible  evidence  in  any  court  of  law."  And  if  the 
person  so  employed  live  above  ten  miles  from  the  Probate 
Court,  his  deposition  of  the  fact  of  posting  may  be  taken  be* 
8  craneh,  70.  ^  &  justico  of  the  jpeaco.  A  dqiosition  cannot  he  used 

which  is  opened  out  of  court. 
sD.bE.ett,    (  15.  Iran  affidavit  he  nut  into  coort  widiout  any  tide,  dM 
Umi. *'*      ^^^^^  °^  notice  or  it,  even  ihoDgh  the  adverae  psqr 

is  willing  to  waive  the  objection. 
8D.4tE.403,     ^  IC.  The  court  will,  in  no  mco,  i^sne  an  attachment 
against  a  [):ii  ty,  at  the  suit  of  another,  whcro  the  affidavits,  on 
which  the  motion  is  founded,  are  sworn  before  the  ageuis  of 
the  prosecntor. 

228  Rex 9.       ^       ^^^^y  ^^^^^  when  a  dcfl.,  convicted  on  au  indictment, 
Sbttpnew^  comes  into  court  to  receive  sentence,  the  prosicntor  migr  real 
ft  Mt       affidavits  in  aggravation,  tfaoiigh  nnde  by  witnesses  who  vrera 
examined  at  the  trial.  Tiiese  affidavits  the  deft,  u  at  Wbei^ 
to  answer.    As  to  affidavits  to  hold  to  baO,  see  9  Johns*  A.. 
372$  7D.  b£.3Sl;  1  Bo8.bP.^7. 


Bbxv.  Wal-. 
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<|  19.  In  this  case  it  wn^  f^ecided,  that  the  Court  of  B.  R.   Cr.  S7. 
would  take  notice  of  ailidavits,  ^uom  before  foreign  rmigis-    Art.  3. 
trates,  if  properly  authorized  to  take  tiiem  and  well  aiubeuti-  ^.^-v*^/ 

cated.  Pa?m"'**"' 

^19.  The  courts  of  law  will  not  admit  aHidavits  to  explain  Bwmd. 
•fideoce  giveo  at  iIm  Hid;  m  in  to  actum  of  debtw  a  bood  i  wib.  m, 
to  Hamnn  ooliditioiied  lo  pay  £  —  to  Ljdia  Dovey,  the  deft.,  j?^;";" ' 
OD  oyer  pieaded,  payment  to  her  post  Aen,  and  ho  at  the  trial 
proved  she  said  the  deft*  owed  her  nothing.   Vordict  for 
the  deft.  On  motion  for  a  new  trial,  on  the  ground  her  decla- 
tion  ought  not  to  affect  the  ph.,  she  hoine;  no  pnrfv  pit,,  and 
her  aftidavit  that  no  money  Ji;i(l  been  paid  her  was  oileied,  and 
that  she  viewed  the  delt.  as  indebted  to  the  pit.,  the  obligee. 
This  affidavit  was  rejected,  and  the  court  held,  she  was  the 
real  pit.,  and  if  the  condition  of  the  houd,  being  taiven  for  the 
paymaat  of  DMuioy  to  her,  was  capable  of  any  ezplanatkmy  it 
ought  10  have  bean  ezplaineii  to  the  juiy  at  the  tnali  and  the 
eoort added,  ^'wecanoot  admit  of  allidavitB  to  explain  evidence 
given  at  the  tnaL** 

^  20.  The  court  held,  that  the  deposition  of  a  person  used  ^^1^'^}* 
in  a  former  trial  is  rompeient  evidence  in  a  review,  though  the  n.JIn  Ji  ggj^/ 
deponent  is  a  paiiy  to  the  suit,  liaving  became  administrator  286. 
of  the  first  deft.    Tlie  court  baiti  the  testimony  wab  good  when 
admiutid  ii\  tiic  loi  nier  trial,  was  by  tlie  statute  of  rcvietDS  to 
be  used  on  the  review,  unle^  it  could  be  now  had  in  a  better 
Ibrm }  tfais  eonld  not  be,  aa  the  deponent  had  become  intef> 
aated*  Depontiona  taken  by  insolvent  truaiees,  agents  of  both 
paniea,  may  be  read. 

^  21.  The  court  held,  that  depositions  udten  in  tarn  tune,  7  Jokos.  r. 
iha  coort  not  being  in  actual  session,  and  the  opposite  party.  ^^Jj^JJ^ 
hfivins;  notice,  may  be  received,  thonirli  taken  without  the  or-  ^  nl.  r' 
der  ol  the  couii.    The  court  iiad  adjourned  over  three  days,  Spring ^taL 
in  which  time  tiie  deposition  was  taken. 

^  22.  Rule,  "  that  no  atiidavii  shall  be  received  ia  evi- Rules  Masa. 
dence,  though  taken  in  another  state,  unless  the  justice,  ^^^^  ^'^^^y^ 
fdMsthe  same,  shall  observe  the  rules  of  the  Masndnisetts 
kw,**  esoept  the  "  deft,  lives  out  of  the  State,  and  deposes  be- 
fore a  justice  without  the  same ;  in  which  ease  a  ceitificate 
thereof  shall  be  equal  to,  and  have  the  same  efiect  as,  a  oei^ 
tificate  of  the  deponent!s  hvtng  more  than  thirty  milea  from 
|be  place  of  trifil." 

This  rule  providt  s.  that  deposiiioris  be  opened  and  filed  at  April,  1779. 
the  term  for  which  taken,  by  the  clerk,  and  remain  on  the  files 

§  S3.  This  was  tusmipsU  against  GiU,  exr.,  and  the  court 
admitted  him  by  parol  evidenoe  to  pnyve  he  had  posted  up  Gn4u  r.'cut, 
jiotificatioins  of  his  appobtment  be*  withoat  producing  the  w. 

▼OL.  ni.  48 
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Ch.  87.   original  noliiication  or  a  copy,  afler  four  years  from  glrripg 
Art.  4.    bonds.    This  was  iustcad  of  his  affidavit. 
v«^"vw/      ^  24.  Iq  this  case  the  wife  filed  a  libel  for  a  divorce  a  vinculo 
8       R.    agaiDstherhtuband  above  fourteen  days  before  the  court  io  Bo^ 
ture  9.  Ubo-  ^9  aerved  by  leaving  a  eopy  at  bis  last  and  usual 

Ham         place  of  abode  In  Boston.    On  suggesuon  he  was  in  the  oity  of 
New  York,  the  court  ordered  personal  notice  to  appear  the  same 
term  ;  and  proof  of  service  on  him  by  affidavit  of  a  witness. 
A')ril*^i(f°°*     ^  congress  established  articles  of  war ; 

1806. 74Ui     provision  is  also  made  that    on  trials  of  cases  not  capital,  be- 
nt of  war.    fore  courts  martial,  the  depositions  of  witnesses  not  in  the  line 
or  staff,  or  the  army,  may  be  taken  before  some  justice  of  the 
peace,  and  read  in  evidence :  provided  the  prosecutor  and 
person  accused  are  present,**  he.  or  duly  notified  thereof. 
Art  of  Con^.         26.  By  the  thirtl  '=:pction  of  this  net  it  Is  provided,  that  "  in 
>'cb.  ^.181-2.  j^py  rniise  before  a  court  oi  the  United  Stnte^',  it  shall  be  law- 
ful for  sucli  court,  in  its  discretion,  to  admit  in  evidence  nny 
deposition  iakaii  iu  jperptiuam  re*  memoriamf  which  would  be 
so  admissible  in  a  court  of  the  State  wherein  stich  cause  ie 
pending,  according  to  the  laws  thereof.^ 
163^  Bmc?!      ^       I^pofli^n*  ttkBn  by  commissioners  of  bankrupts  are 
case  — I       of  a  private  nature ;  but  such  when  recorded  or  copies  there- 
^ou&i.a57,   of,  are  evidence  to  piove  the  dne  of  the  act  of  banluruptcy  if 
Wilson.—!,    specified  lu  them. 

Salk.  278.  §  28.  Depositions  taken  in  chancery  de  bene  esse  are  good 
1  slSk evidence  at  law,  where  before  answer  the  witness  dies ;  but  if 
1  Ld.  RayniT  examined  fifty  years  ago  caimot  be  read  without  some  ac- 
■735,  Baker  «.  count  of  his  death  : — tfi  |)ef]is<tia«i,no  evidence  while  the  wit* 
fairfiu.  .  2  Ld.  Raym.  1008  :  before  a  justice  depo- 

nent since  dead,  evidence  only  in  felony;  1  Salk.  2^1  :  taken 
before,  not  evidence  after  the  witness  becomes  interested. 
1  Strti.  101.    Evidence  on  motion  to  discharge  bail  must  be 
by  deposition.    1  Cranch,  rules  of  court,  17. 
7^       **  ^*  ^^^'^t  dep<mtions,  ^-c.  of  the  partiet  thmnhei  tn 

SeeBiUand  ^OmOTf, 

Answer,  ( ii.  f  1.  As  busincss  aod  suits  in  equity  have  very  much  in- 
83, «.  7, 1.33.  cfeasedt  in  which  a  large  part  of  the  evidence  depends  on  the 

swenring  of  the  parties,  it  is  become  importnnt  to  nttend  to  this 
portion  of  evidence.  It  has  its  acK  iLiUafics  in  siftint^  tliu  truth 
out  of  tbe  parties  in  the  suits,  niul  ib  disadvantas-es  in  giving 
the  hardened,  dishonest  man  advantages  over  the  moral,  bonr 

est,  and  cooseieotioue  man,  as  stated  Ch.  1,  a.  7.  a.  S3. 

i  n  ir^r  ao,    ^2.  Fifrmer  oraeUee        At  one  time  when  a  bill  was 


I.  filed  in  chancery  for  discovery  and  relief,  and  the  deft,  in  his 
664,  ibbotwD  answer  positively  denied  tbe  facts  suted  in  the  bill,  and  this 
V.  Bbodes.         supported  Only  by  a  single  witness,  tbe  answer  was  direct- 
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ed  to  be  read  at  the  tml  at  law.  Hut  gpm  the  deft,  the  ban**  C  h  .  8  7 . 

fit  of  his  own  oath  in  a  legal  trial.  Art. 

^  3.  But  the  present  practice  is  not  to  difert  sn  issue,  v-^r-v-^^ 
wiier©  there  is  merely  oath  against  oath,  for  ihc  ruie  in  equity 
is,  that  if  the  answer  coruams  a  positive  dcuial  of  the  case  crancb~e9 
Stated  ia  the  bill,  and  it  is  conUadicted  by  a  single  witoess  89,  Russell «. 
only,  thm  Moot  be  a  deoree  agaioit  tfaa  deft.  Phil&M 
hence mfan  tbub  eaeb ctaee  tbe  de^t.  annrar  cemot  be Oniey*. 
reefed  to  be  lead  at  law;  tfafatlie  oomibaa  lefiuiedwbeietbe  Waikisr. 
pit's,  witness  hat  been  supported  by  cooomring  dmrnataaeea. 
Holmes  «.  Custance,  12  Ves.  jr.  279. 

^  4.   The  pit.  cannot,  in  a  cross  suit,  read  his  own  nn^wcr  i  Johns.  Ch. 
to  a  bill  for  discovery,  luilcss  the  deft,  chooses  first  to  produce  ^ 
it.  riiillips  V.  Thompson  J  see  Ch.  225,  a.  6,  s.  25.    In  law 
and  equuy,  evidence  is  generally  governed  by  ihe  same  rule* 
8.  14,  above. 

%  5.  Ote  deft,  muf  b4  imamiiMtd  b  equity  lor  the  pit.  er  i' Vbii.  ir.ff. 
§Bft  the  Gi>-defta.,  as  loaie  aie  often  made  defis.  who  have  no  ^f^^' 
hueiest  %  ordiwily  this  oaMiot  be  done  a(  law.   %  Johns.  Ch.  Qw, 
R.  530,  Kkfc  «.  Hodgson. 

%  6.  |r«  mhI^.  diacMn,  or  ktm  no  imUrtit  in  th^  nmU 
of  the  suit,  chancery  may  make  him  a  wifness,  though  his  name  Maon  t>  ' 
be  not  struck  ofT tbe  bill,  hrinc^  mnrc  matter  of  form  it  remain-  Ward.— 2 
ing  in  il.  I  Vern.  230.    And  il  there  can  be  no  decree  against 
the  deft.,  he  is  not  liable  to  costs.  1  Atk.  451,  Cotton  r.  Lm-  er  v.  Ch^'t 
terai  k  ai.  j  2  Vesey,  223.    But  a  party  m  interest,  (as  one  wi«a- 
(tf  three  partners,)  cannot  be  made  a  witness  by  omitting  to 
ttake  him  a  party  n  the  bill. 

f  7.  It  has  been  held  that  an  ■dmniiion .  hi  an  ananer  is  Peake's  Uw 

evidenee  atamat  the  deft.  wrhiBn  sued  by  another  }.It.  at  com-  Srfot  v^iack- 

moo  law  ;  the  answer  io  equity  being  the  per^s  admissiony  ton  fc  aJ.  cit- 

the  objection,  res  inter  alioe  acta,  does  not  hold,  hence  it  is  in  jJ'^J''  *'^' 

evidence  in  nn  notion  at  law  by  one  not  a  party  to  the  suit  m  * 

equity  in  wiHcii  tiie  admission  was  made.    Peake's  N.  P.  C. 

203;  Hayw.  420,  Ridder  v.  Dubfuts;  2  Caines'  R.  155; 

but  see  Kirby,  62,  ch.  83,  s.  7. 

6  8.  Answers  in  chancery  are  evidence  in  trials  at  kw  5?*'  ^ 
HL^  It    .   237.-1  Phfl. 


the  party  that  made  them,  and  verjr  itiong  evidenoe,  ev.W—iT 
as  thefaMroedeottoad^bulthe  whole  must  be  lahen  together,  Johot.R.Mi, 
in  order  to  abev  distnietlT  the  ftiO  meauM  and  sense  of  the  V 
IMTty.  See  Ch.  83,     7  ;  1  DaUas,  30i,  FoneU  «.  M'Clea.  i^,t. 
And  if  the  patty  refer  to  a  written  paper,  without  which  his  ^^nhh  v. 
admission  is  not  complete,  its  contents  must  be  jhewn  before  ^"•"'S* 
his  admission  is  used.  This  rule  holds  ia  law  and  equi^.  See 
5  Taun.  245. 

$9.  Two  unines$e$  in  equity ,  when  requirciL    la  equity  '^'"P;^* 

—  I  I  nil.  tir, 

lis,  110,  and  cwea  cHed.— And  3  Vewy  k  BMBei,  69- 
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Cii.  87.  It  IS  a  rule,  on  a  bill  praying  reKef,  when  the  facts  the  pit. 
Art.  4.    charges  as  the  gromul  of  it  are  proved  only  by  one  witness, 
s^v^w  and  are  clearly  and  positively  denied  by  the  answers  of  the 
deft,  not  to  grant  a  decree  against  him.    But  second,  where 
the  pit's,  evidence  is  so  far  corroborated  by  proof  of  concur- 
ring  circumstances  as  to  outweigh  the  denial  in  Uie  deft*8.  an- 
swer, the  former  rule  will  not  apply,  especially  coosidering  the 
the  pit's  witness  is  disinterested ;  and  the  tefliniony  of  one 
witness  90  corroborated  will  justify  a  decree  against  the  deft. 
Ameriran  cases  on  this  point  deriHed  on  thp  samo  principle; 
T-^'^r^.— 2  the  case  of  Clark's  exrs.  i'.  Kiimflyk,  staled  ch.  226,  a. 

Dcsaus.  Erj.  15,  s.  7;  10  Joiiiis.  R.  524,  548,  Clason  r.  Morris.  To  a 
«  lion  T  M  discovery  tlie  deft's.  answer  is  evidence  for  him,  unless 

3i^6,  aratty  i^.  disproved,  and  niQst  prevail  if  not  contradicted  by  more  than 
Smldi  ^  ai.  one  witness ;  where  the  deftV  answer  dtrecdj  or  poeitiveljr  de- 
nies the  allegation  in  the  pit's  bill,  it  cannot  be  outweighed  by 
the  deposition  of  one  witness  only,  unsupported  by  corioborat- 
ing  circumstances,  and  where  too  the  answer  dearly  denies 
the  equity  of  the  bill. 
4  Munford,        §10.  Presumptive  evidence  in  equity.  A  right  is  presumeil  to 
v.Carringtoo.      ^^^^ '°  being  abandoned  ;  but  so  long  as  the  trustee's 

—2  Merivalei  right  continues, there isnopresomptioiiagainstthtorightof  thecet- 
^ondei^    <ut  qu€  trutt:  though  an  equitable  title  be  prasumed  tobe  lost  by 
cStotmif  '    ^  lapse  of  time,  and  by  possession ;  it  cannot  thereby  be  shifted 
or  transferred  ; — ^it  cannot  be  acquired  by  length  of  possession. 
HotchU^r       ^  II-      decree  in  chnnceryj  evidence  or  not.     Ono  finding 
Midioli.       a  fact  immaterial  to  the  issue  is  not  evidence  admissible  in  an 
action  at  law,  afterwards  brougiit  between  the  same  parties  to 
prove  such  fact.   In  law  or  equity  it  is  only  the  material  parts 
in  a  judicial  proceeding  that  are  considered^ as  thereby  con^ 
dusively  settled. 

1  riiii  Ev,  $  12.  The  general  rule  is,  that  a  bill  in  equity  is  not  evi- 
Itart'w^P  ^I'^ricc  nirnintf  the  ph.,  except  to  shew  snr!i  a  bill  existed,  and 
235'_7  D.  ^^'^^^  certain  lacis  were  in  issue  between  tiie  parties,  in  order 
£.3.— 2Sclw.  to  inlrodiK  (;  i!ic  answer  as  the  depositions  of  the  witnesses.  It 
N.P,  esft.     jg  admitted  in  evidence,  in  die  courlb  ol  law,  to  prove 

any  facts  alleged  or  denied  in  the  bill.   It  may  however  when 
ancient,  like  any  proper  andent  declarations  be  admissible  to 
prove  a  pedigree  be.  between  the  parties  and  their  privies. 
§  13.  Antwert  in  cAancery,  koim  setdmce.    They  are 
Phil.Ev.2*s2,  confessions   on   oat!),    hence   stron»   evidence  against  the 
'E.^M.   jgf^^  ,vho  makes  them  j  but  when  read,  all  tlie  parts  must 
Joho>rR260.       taken  logetJier,  connected  and  entire  ;   and  the  deft. 

Bnl.  N.  P.  iia^  a  iiglit  lo  have  ins  sccuud  answer  read  to  explain 
^'£^lf**  the  first  %  there  is  an  exception  as  to  a  witness*  com- 
Phil.  EvTsss,  petency.  When  the  deft*s.  answer  is  read  agamst  hon,  bit  con- 
83^  s~^'^^*  iession  must  aU  be  taken  together ;  you  cannot  take  one  pari 
CiL  SM^V  7, 1. 1 19  9^  Bqs.%P.  641,  MS^Roa  JKsl.  v.Fsriib^I  FUi.Ev.  MS. 
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8gihi0t  Inm,  and  omit  what  is  Ibr  him,  fi»      answer  is  his  Cb.  87. 
MBae.  Tbough  the  whole  answer  must  be  read  to  find  his  true  «drt;  4* 

meaning,  it  follows  not  "  that  all  parts  of  his  statement 
are  equally  credible,"  or  viewed  as  equally  proved  ;  as  if  he 
state  a  fact  not  of  his  own  knowledge,  but  on  uiero  report, 
lliis  is  not  evidenrp  in  his  favour  ;  so  not  evidence  against  him, 
if  he  hail  acknowledged  the  report  to  be  different ;  **  the  ob- 
jectioQ  is  not  that  he  speaks  in  his  own  behalf,  for  that  diffi- 
Gidly  is  wtivtd  by  tibe  party  wbooAen  the  snswermevideiiot^ 
but  tiiat-  he  answers  od  hearsay,  ind  has  mt  the  means  of 
knowledge,  which  alone  can  be  resorted  to.** 

If  a  deft,  give  in  evidenee  the  pit's,  answer,  it  will  not  en- 
title to  avail  himself  of  any  matter  in  it  stated  as  hearsay.  If 
a  partnership  be  proved,  the  answer  of  one  partner,  as  to 
their  pariuership  concerns,  is  good  against  all.  1  Taun.  K* 
104;  1  Maule  k,  Sel.  250. 

^14.  An  answer  in  chancery  being  the  party's  admission,  i  phii.Er. 
the  objection  of  ret  inter  aliot  acta,  does  not  apply  as  it  does  286,287xit«i 
in  legal  preeeedkigs ;  henee  h  may  be  given  in  endenee  In  a  J^^*^'*  vr- 
man  at  eonunon  law,  hf  one  not  a  party  to  the  snK  hi  eqoitjr. 
Chant  V.  Jackson  k  al.,  Peaka*sGa.  803.  On  the  whole,  whoa 
the  |ilt  calls  on  the  deft,  to  answer  en  oath,  he  makes  him  a 
witne^  in  the  cause,  and  adnuts  as  true  aU  he  says  or  affirms 
of  his  own  knowledge,  for  or  asrainst  t}ie  pit.  ;   as  to  hearsay 
or  mere  report,  it  is  not  evidence  m  general  j  and  il  the  defl's.  ^  jJi^^*^\ 
answer  positively  deny  a  fact  charged  in  the  bill,  it  is  not  to  •u.,lUeo. 
be  ouiwcigbed  by  lesiimony  not  ecjuaiiy  posiiiv©  on  the  other  ^Jf*  ••^ 
Side. 

(^15.  Depositions  in  ehaneery,  taksB  by  proper  persons,  i  FklLBr. 
are  eindenee  In  snits  at  kw,  on  the  sasse  matter,  between  the  ^pfi^^g 
same  parties*  or  between  any  who  claim  nnder  them.  If  the^Btausao.^ 
deponoDt  be  dead,  or  not  to  be  fonnd  on  stziot  mquify,or  sick 
ml  nol  able  lo  attend  beii^  snhpcenaed,  or  kept  away  by  the 
other  part)',  or  out  of  the  irovemment,  or  not  amenable  to  the 
court's  piooese.  1  Ves.  h  Beam.  22,  340,  &c.  i  Ch.  90,  a. 
8,  s.  8. 

One  is  examined  on  interrogatories,  and  aUei  wardia  by  ac-  i  phil.  Ef. 
cident  becomes  inteiestcd  in  the  thing  in  question,  chancery  287^1  P.W. 
has  allowed  his  deposition  to  be  read  for  him,  aa  evidence  in  ^JZi^  vm! 
his  own  suit,  on  a  bill  of  retifor,  as  Ins  testimony  is  to  be  tak-  asi,  rm^f* 
en  as  it  was  when  he  was  esandned.  3  Vem.  699,  Gross  e.  E^*"— ^^"^^ 
Tracy ;  1  Ptnllimore's  R.  380,  Hill  v.  Bulkley.   But  other*  ^ 
wise  at  law,  where  a  party  cannot  give  in  evidence  his  own 
depositions,  though  perfectly  disinterested  when  he  made 
them. 

^  16.   Deposition:^  a.'^  to  rusiomari/  rt^hts  ^-c.     When  the  IPhiLEr. 
^estion  is  as  to  these,  as  m  cases  of  toll  &ic.,  depositions  may 
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Ch.  67.   be  read,  where  hearsay  and  reputation  would  bn  ^ood  e^'idcnr e, 
jSrU  4.     as  in  suits  between  other  parties,  if  not  macU;  post  litnn  mo- 
v^^^'^;  (am.    Depositions  are  used  as  verdicts  aod  judgmenu  are,  as 
lu  parties. 

4ii«iiiefc&  $  17.  BiUMtmAm^t^pontwiu  km  mad  ornot,  Udaaaned. 
Ev  si^  beeuise  the  matttr  »  not  fit  for  eqiu^  to  decreet  ^  depoai- 

lions  may  be  in  evideiiee»  if  the  subject  matter  of  the  suit  be 
legularijr  before  the  court,  aod  within  its  jurisdictioii,  aa  tbea 
thfy  are  well  taken.  But  if  dismis«ed  for  the  pit's,  irregular 
proceeding,  they  cannot  be  used  m  a  fresh  suit.  As  if  the  de- 
visor hrin^  hi^  hill  and  take  dcpcsiitons,  and  his  devisee  bring 
a  bill  oi  revivor  j  and  hi^  cau£>e  la  di^rni^^beil,  becaubc  the  de- 

viwe  dibnlnp  at  t  paicKiuer,  and  not  by  repremitatioiiy  can* 
not  bring  a  bdl  ef  revivnrt  Ae  devisee  b  not  alkmed,  on  ez< 
InbiliBg  a  new  originil  biU»  to  use  the  former  depositious. 
Commission  to  four,  to  take»  cannot  be  eiecoted  by  three.  4 

Dallas,  410. 

Bal.N.  P.240.     $  ^3*  Depositions  de  bene  esse^  read  or  not.     Not  if  the 
Phil.  Ev.  witness  die  before  the  deft's.  answer  is  put  in,  as  the  other  par- 
98»,8B(^80i.     cannot  crosa-examine,  a  right  strictly  adhered  to ;  other- 
iriae  if  an  q»ortunity  be  given  to  oroM-ezanMiB^  and  k  is  n^ 
fleeted ;  or  if  the  depmeot  die,  it  'amy  be  read  if  taken  ts 
directed  by  statute  law,  or  if  taken  by  consent,  or  if  the  de- 
ponent cannot  be  had  when  the  trial  comes  on. 
1  Phil.  Ev.        $  1^-  Depositions  generally  in  chancery,  are  not  in  evi- 
8l6j|3t6.       dence  without  proof  of  tlio  hill  and  answer  ;  as  tiiese  only 
shew  a  cause  pending  ;  and  d  no  cause  appear  to  be  pending, 
the  depositions  are  viewed  as  mere  voluntary  affidavits ;  ai^ 
the  bill  and  answer  flMst  be  bad  to  shew  wl»  were  the  parties 
in  the  suit,  the  points  in  issue  ;  as  depiMitioiis  are  evidence  on- 
1y  on  the  same  points  and  between  the  same  parties,  or  these 
Eul.^.Pi240.  who  rlaim  under  the  parties;  hut  before  answer  put  in, they  may 
^s^^r"  be  read,  if  the  deft,  bo  in  contempt,  as  it  is  ius  fault  he  does 
147!— ©Burr,  not  rross-examine  1  lie  \'-*itnesses  ;  where  ihey  can  he  had  in 
court  tiieir  depositions  can  never  be  read tlic  proof  of  depo- 
sitbns  is  by  an  exammed  copy, 
iviiaiiis  f  ^*  When  a  depeMMsn  mofht  nad  ornat.   Though  the 

Echoh,  2     witness  be  sonmioned  and  foil  to  attend,  his  depoaiCaon  in  the 
S'^tii'p        cannot  be  read,  unless  proved  he  is  dead,  or  if  living  un- 
w!  177  Shir  ahle  to  attend  ; — was  taken  de  bene  esse  ; — District  Cotirt  had 
ley  ».i errefs.  adiniued  it  to  be  read.  See  Benson  v.  Olive,  2  Stra.  020.  The 
statute  of  Virginia  of  1792,  for  taking  depositions  of  persons 
aged,  infirm,  &ic.  provides  they  be  read,    in  case  die  witness 
should  he  nnaUe  to  attend***  This  is  the  geaeral  principle. 
Four  eases  m  that  State  in  which  depositions  can  be  taken  dt 
bene  esse :    1.  When  the  witness  is  about  to  leave  the  State  : 
3*  Unable  to  attend  court  hy  ago  &6*i  on  affidavit :  3.  R»- 
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sides  beyond  sea :   4.  A  claim  depeads  oo  one  witaess ;  may   Ch.  88, 
be  read  in  case  as  above.  Art.  \. 

^21.  In  Virginift  a  deposition  cannot  be  read  to  aileci  die  ^w^v^-^^ 
intereft  of  any  party  iAm  has  not  had  nolieo  of  the  Ium  and  ^^"^''V  h^ 
place  of  takbg  it.  A  bond  may  be  aasisaed  in  geneval  terms,  "^^uj^,  64l 
and  the  asaigDor«  by  verbal  agreement,  may  not  be  liable  even  ' 
to  a  subsequent  aasignee,  having  no  notice  of  such  agreement. 
This  cri^e  wa?  in  chancery.    The  statute  only  requires  notice 
to  the  adverse  party.     But  it  was  said  the  settled  practice  is,  j 
to  ^ive  nouce  to  ail  parties.    As  to  the  verbal  agreement,  c.  Hi!  ' 

^  32,  If  depositioDs,  oflbred  as  evidence  in  a  eoflirt  of  law,  4  Hen.  i^li. 
eontam  matter  supposed  to  be  exceptionable,  the  way  is  to  ^  ^> 
state  the  exceptiooable  parts,  and  then  to  move  th6  eoutt  to 
tnstnict  the  juiy  to  disregsrd  them. 


CHAPTER  LXXXVIU. 


SB£ECT  ROLES  IN  EVIDEKCE.  HANDWBITINQ. 


Abt.  1.   ^  1.  In  using  handwriting  as  evidence,  it  is  to  be  See  ai.M^ 
considered  :    1.  In  cases  in  which  it  is  proved  by  wttnesMS  a* 
who  know  it :    and,  2.  By  comparison  of  handwriting. 

^2.  One's  "  letter  must  be  proved  to  be  of  the  P^^*^ 
hamUvriling ;  and  where  nobody  saw  the  writini^,  that  must  be  to28©,~bin». 
bv  (  omparison  of  hands.    Now  the  reason  wiiy  the  coinpari-  Fv.  by  Lollt, 
sou  of  hands  is  allowed  to  be  evidence,  is,  because  men  are  p^jL ^| 
distinguished  by  their  handwriting,  as  well  as  by  their  laces  \  to  481,  cbms. 
Ibr  it  is  veiy  seldom  the  shape  of  their  letters  agree  any  more 
than  the  shape  of  their  bodies.**  Hence  **  the  likeness  indue**  Tsfjies  !! 
es  a  presumption  that  they  are  the  same  ;  and  every  presump-  Crosby— But 
tion  that  remains  uncontested,  lintli  the  force  of  evidence.  JJ^Jj,^*.^^^ 
But  in  the  case  of  high  treason,  comparison  of  hands  is  not  Haw.  P.C. 
sufficient  for  the  original  foundation  of  an  attainder,  because  cU.  41,  «.  is. 
there  must  be  proof  of  some  overt  act,  and  writing  is  not  an  ^  2*16*^217 
overt  act  \  but  it  mar  be  used  as  a  circumstantial  and  confirm-  ssei  23oi  762| 
ing  evidence,  if  the  net  be  otfierwise  proved ;  and  in  any  oth-  J^oT 
er  criminal  prosecution  it  wiU  be  evidence,  die  same  as  in  a  d  b  E.  497. 
civil  suit ;  as  on  an  indictment  for  writing  a  treasonable  libel,  —7  East,  66. 
proof  of  the  handwriting  will  be  sufficient,  without  proof  of  ZfiA.  '^m, 

39,40! 
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Cm*  88.  tiie  actual  writing.'*  *^  In  general  cases  the  witness  should 
jirt,  1.  have  gained  his  knowledge  from  having  seen  the  part^  write^ 
K^^y^J  btt  imder  soQie  etreiiii»caiic6i  tbiC  is  M  asfvfaoe 
the  hiBdwriiing  lo  be  pioved  k  of  a  penoQ  readme  cbroed, 
one  who  has  ijre<|iieiilJ|y  received  letters  from  hhn  in  a  course 
of  correepondence,  would  be  admitted  to  prove  it,  though  he 
had  never  seen  him  write  ;  so  where  the  antiquity  of  the  writ* 
mg  makes  it  impossible  for  any  living  witness  to  swear  he  ever 
saw  die  parly  write."  "  As  where  a  parson's  book  was  pro- 
duced to  prove  a  ?no(lu.s,  the  j)arson  having  been  Innsr  dead,  a 
witness  who  had  exaaiined  the  parish  books,  in  which  was  the 
same  parson's  name,  was  permitted  to  swear  to  tlie  simihtude 
of  the  handwtituig,  fat  it  was  the  best  evidence  in  the  natiare 
of  the  tluBg,  fiar  &  parish  books  were  not  in  tiie  pit's,  power 
to  produce/^ 

nAc's  E.^,    $  3.  **  The  characters  of  handwriting  are,  in  general,  so 
91,9%  78.    distinguished  from  eeeh  other,  that  they  cannot  be  easily  mis- 
taken." 

$  4.  If  no  one  saw  a  nimi  write  Im  name  to  the  insTrumcnt 
produced  in  evidence,  there  can  be  no  positive  direct  prool  of 
the  fact ;  then  "  the  best  evidence  the  nature  of  the  case  will 
admit  of  is  sufficient,"  and  the  law  ^'  is  satisfied  with  circum- 
stantial and  presumptive  evidence.'f  The  handwriting  of  eveiy 
.  man  has  something  pecoliar  and  distinet  from  tiiat  of  eveij 
other  man,  and  is  easily  known  by  those  who  have  been  ae- 
enslomed  to  see  it,  and  therefore  the  belief  of  a  penoo  is  al- 
ways received  as  presumptive  evidence  of  the  fact,  either  in 
civil  or  criminal  rnses."  Then  mentions  the  means  one  has  to 
know  the  hnndw  ritiiiL:  of  another,  as  Bulli  r  says,  "  in  forming 
this  behef  the  witness  oiiiilit  to  be  guidi  d  -olely  from  the  im- 
pression which  the  huiuU^tmnig  itscli  makes  on  his  mind,** 
without  taking  into  hb  consideration  any  extrinsic  circum- 
stance j  and  £efefore  in  a  case  where  a  witness  said,  that  hs 
liioidd,  kwldngactfae  handwriting,  think  it  was  that  of  the  par> 
ty  wboie  name  it  bore,  but  that  from  bis  knowledge  of  him  he 
thought  he  could  not  have  signed  such  a  paper,  it  was  held 
that  this  was  prima  facie  evidence  of  handwriting.  And 
on  the  same  principle,  where  it  was  contended,  thai  the  paper 
produced  was  tlie  for2:ery  of  a  tliird  person,  e\idence  that 
such  third  person  had  forged  the  delt's  name  lo  other  instru- 
ments of  a  sinuiai  nature,  was  held  not  to  be  admissible." 

J  5.  "  The  process  by  which  the  nuad  arrives  at  the  belief 
of  handwriting,  being  the  recollection  of  the  geneni  dumwMr 
from  an  acqoaintance,  by  frequently  seeing  it,  and  not  from 
the  formation  of  parikidQr  ktten^  or  a  single  ini^iectioD,  cowls 
of  justice  have  wisely  rejected  all  evidence  from  oomparisoii 
of  hands ;  they  will  not  therefore  pemiit  two  papers,  one  of 
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which  is  proved  to  be  the  haudwriting  of  the  party,  to  be  de-   Cb.  88. 
Uverad  to  a  jury  for  the  purpose  of  oomparing  them  togethert  Jlhi»  3. 
and  theiTce  ioferriog  that  the  other  alao  is  of  hu  handwriting."  y^v<^^ 
But  see  subsequcDt  aectioiifly  a.  3,  8.  7, 13, 17 ;  and  M'NaUj, 

272  to  289. 

<^  f).  "  When  witnesses  have  been  called  to  prove  the  siniil- 
iUidt  of  handwriting,  and  other  witnesses  have  from  the  same 
prctatses  drawn  a  different  conclusion,  it  has,  in  some  cases 
before  the  Jury,  whose  habits  of  life  have  accustomed  them  to 
the  sight  of  hnadwritiDg,  been  permitted  to  hand  up  other  pa- 
pers confeaiedljrof  the  party's  handwriting  for  them  to  inspect 
and  compare  ibm  together.''  In  wumpsU  on  a  bill  of  ex- 
change, Lord  Kenyon  said,  "  comparison  of  hands  is  no  evi- 
dence." M'Nally,  288,  2S9,  290.  After  examining  many  ca- 
ses, M'Nally  says,  "  it  appeal  s  to  be  settled  law,  that,  on  prov- 
ing by  a  wiluess  who  has  seen  die  par^  write,  lliat  he  believes 
the  paper  produced  to  be  the  handwriting  of  the  party,  such 
paper  may  be  read  m  evidence  on  any  prosecution,  capital  or 
not,  and  in  anj  civil  suit." 

^  7.  These  are  the  principles  of  evidence,  io  regard  to 
handwriting,  laid  down  not  only  by  BuUer  and  Peake,  but 
many  otliers,  from  which  rules  of  evidence  will  be  naturally 
extracted. 

$  8.  In  an  aciiou  on  a  foreign  judgment,  it  is  not  enough  to  se^^SI, 
prove  the  handwriting  of  the  judge  subscribing  it ;  but  also  it  ii«bt7  ' 
must  be  proved  the  Mai  affixed  thereto  la  the  aeal  of  the  court,  itH^X'T* 

/  r  r<        J    \  '  9  Mod.  oo. 

(of  Grenada.) 

AiiT.  2.  Cases, 

§  1.  This  was  debt  on  bond.    Plea,  non  est  factum.    The  Pcalr'- f.  72, 
bond  was  attested  by  Dudley  only,  he  being  deaii,  and  ins  tirafi  i .  Ber- 
handwriling  proved  ;  for  the  deft,  it  was  offtred  to  prove  that  !\r'Njjly)^«^ 
other  bonds,  attested  by  Dudley,  were  forged,  which  bouds  -m. 
were  produced ;  this  evidence  was  rejected.  Verdict  Ibr  the 
deft.   Sidne^r  was  convicted  of  treason,  on  comparing  hand- 
writing, in  bad  times. 

2.  This  was  an  action  of  debt  on  bond.    Plea,  non      Doogl.  93, 
factum.    One  Steele  the  witness,  but  he  could  not  be  found;  Coghlwi*. 
deft,  admitted  the  debt,  and  said  the  wmiess  could  not  be  had. 
Held,  evidence  of  the  deft's.  handwriting  was  admis^^ible. 

^  3.  The  (|[uestion  was,  if  one  William  Jones  bad  m  laci  bign-  |  ^  bi  384b 
ed  his  name  to  a  dedanlionof  trust ;  and  to  prove  the  hand-  oooid  v! 
writing  forged,  a  witness  was  produced,    who  had  frequent!^  Joom. 
corre^Knded  with  Jones,  but  had  never  leen  him  write.'*  His 
testimony  was  admitted.  iie^Rei?* 

f  4.  The  deft,  was  indicted  for  treason,  in  adhering  to  the  Henry' A^D. 
Kill.;  ^  eat'iuies.     Two  rough  drafts  of  letters  were  read  on  cited 
the  II  lal  against  him,  on  proof  tliey  were  found  in  his  custody,  ^IrSr^ 
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Cb*  88,  (bb  bureau,)  tod  also  on  proof  to  b«  hit  handwritiog,  by  par* 
jSrU  3.    SODS  who  had  seen  him  write  ;  that  some  overt  act  must  b« 
pcwred  in  the  county  where  the  indictiBAiit  is  laid  $  that  a  kt« 

ter  so  fotind,  dated  in  Middlesex,  was  evidence  of  an  overt 
act  of  treason  in  adhering  to  the  King's  enemies  in  that  coun- 
ty. Lottfrs  of  intelli5i;enre  written  and  sent,  in  order  to  be 
delivered  lu  the  enemy,  and  are  iuterrupted,  are  overt  acts  ul 
traaioa  in  adhering  to  the  King's  enemies. 
Bui.N.PJTS,  $5.  The  endorsee  sued  the  maker  bf  a  pionissoij  note, 
Kobinson  piDved  bis  handwriting.    Held,  as  against  a  third  peiflOii» 

^       '     it  was  not  enough  the  endorsorconfeiied  the  endorsement  was 
his  handwritinsj. 

Chitfr  ^'^1.  ^'  ^»  an  action  on  a  foreign  billj  to  prove  the  deft's.  hand- 
306  -  i'eflkc  s  writing,  it  is  evidence  to  a  jury  that  a  person  wiio  saw  jiim 
£.  ion.  write  once,  thinks  the  handwriting  ahke,  though  he  have  no  be- 
lief on  the  subject ;  and  a  person  who  has  received  lecten  hi 
a  course  of  correspondence  from  the  party,  though  he  new 
saw  him  write,  is  n  competent  witness  to  prove  his  handwrit- 
ing. 

Cbitty, ^  7.  if  better  evidence  cannot  be  had  of  a  parly's  «.ig;na- 
mTI^KiT  ^"""^  idsiniinem,  it  may  be  proved  "  by  comparing  it  with 
r.  Cator.— any  otiier  handwriting  of  such  parly. '  1  l^'hil.  Kv.  427,  428, 
Peake's       csses  both  ways. 

i^oltioft  K     ^  8.  It  u  not  necessary  to  prove  the  handwritii^  of  a  known 

8».  officer,  as  the  register  of  the  court  of  delegates. 

Dudie  V  }n  this  case  the  court  allowed  the  handwriting  of  ade- 

Sumner.       ccased  witncss  to  a  deed  to  be  proved  to  establish  the  deed, 
Ch.  129,  a.  3.  another  subscribing  witness  being  dead,  a  third  become  inter- 
ested, and  a  fourth  in  Connecticut. 

^10.  As^umj/sU  on  a  note  for  $700,  dated  August  13, 
k  ai.  r.  Hum.  1311,  payable  to  Obadiah  Hnse  or  order.  In  fonr  months  with 
.   grace,  purporting  to  be  signed  by  Thomas  Huse,  the  deft., 
and  endorsed  to  the  plu.  in  the  course  of  trade.   The  pits, 
were  required  to  prove  the  deft's.  signature ;  to  this  purpose 
they  rend  Hayden's  deposition,  stating,  October  1811,  he  went 
with  Hail,  one  of  the  pits.,  at  his  request,  to  Dorches- 
ter, to  ascertain  if  the  deft,  acknowledged  the  signature  of  the 
note,  to  whom  this  pit.  presented  it,  and  if  the  signature  was 
whict^  hb.   He  said  it  was,  and  requested  the  phs.  nolto  dislrMB 
acknowied^  lum,  foT  he  espceted  the  arrival  of  his  vessel  soon ;  the  wit* 
ment,eveQiD  ness  thought  the  deft,  took  the  note  into  his  bands,  examined 
iMrt^tcloS*  ^       pronounced  it  to  be  good.  Previous  to  what  the  witness 
(he  party      heard  there  had  been  at  the  same  meeting  some  private  con- 
Mm^r's/"  ^'^'^^^^'^^  between  Hall  and  deft.    The  pits,  relied  on  this  ac- 
asa  bill  of  '  knowledgment,  and  on  evidence  tliat  O.  Huse  resided  in  Bos- 
lailing  ;  soa  ton  tiii  November  ISIl,  when  he  absconded  ;  no  evidence 
m^'ili  1 13  ^®  signature  to  the  ph.  till  the  trial,  no  evi- 

14.     '  '  ' 
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ilence  to  impeach  Haydea's  tesdmouy,  or  lo  shew  the  ac-   Ch.  88. 
kMwMgfMDt  WW  watMf  iMnad.  Bvt  H  apptmd  the  Art.  9. 
dUft.  WM  Mveaty  y«tfi  oUI«  imI  tbtt  he  hftd  written  his  naae  s«^»v^/ 
OB  teveral  blank  pieon  of  pipar  ead  gbeii  dun  to  the  Mid 

Obadiah  Htise,  to  be  fiQed  up  as  be  should  want  them ;  and  johng^'iLais. 
that  in  September  1811,  it  wae  knowii  in  Boaton  that  this  — ch.2o,a. 

Obadiah  Hn^^e  had  forced  the  name  of  one  Allen:  but  not 

1  ctcr  •  K. 

that  this  was  known  to  the  deft,  at  the  time.  To  prove  iho  iv,?  -ch.lM, 
signature  was  not  j^emiine,  the  deft,  was  permitted  to  produce  »•  i7,«.  loa- 
the testimony  oT  persons  acqiminted  with  his  handwriting;,  in  pJISSS?^?' 
whose  opiiiiun  the  signature  was  not  iiis  ;  also  the  sigiialuie  of  rol  evidence, 
the  deft.,  proved  to  be  his.  The  pits,  contended  the  acknowl-  i_^3'p^J  *^' 
•dgpwwt  WW  MNMlMifit*  Vonliel  hnn$  (bt  the  deft^  H  was  .]05.— 2Tauti. 
BOt  eel  md&f  wad  the  eoort  tboi»bt  it  w«s  a  proper  quaalion  m.-^iB 
Ibr  die  jniy  to  decide,  and  tiN7  iMMl  dons  it and  llw  efi^ 
dence  properly  admittodi 

^11.  An  instrument  exeenteti  in  a  fore%n  country,  and  7D.S:E.26.% 
witnessed  by  a  foreicrner  re^^if^inir  there,  may  be  prnred  by  266, Barnc»». 
proving  his  handwriting,  and  of  ilic  contractor  ;  Inu  not  l^y  the  ^^j^  ^ 
latter  only  :    2.  Every  instrument  to  which  there  is  a  witness 
shouid  be  proved  by  him,  if  living,  or  by  proving  his  hand- 
writing, if  dead,  or  domiciled  abroad,  or  if  he  cannot  be  found, 
m  that  his  death  may  be  presumed ;  die  obKgpr'a  neknowledg;-  ^  eulss, 
neatakMMdwdaodielMyiinelaaffieient 

^  Id.  in  eywimeBt  and  trial  at  bar^  by  a  apacial  yny,  held,  4  D.tDC.4Q7, 
a  clerk  in  the  postoffice  accustomed  to  inspedt  firanka  km  the  j^^'^J^I^^^^^j^^ 
detection  of  forgeries,  might  be  examined  as  a  witness  to  {vrVaiiyfiWi 
prove  the  handwriting  of  an  instrument  is  nn  imitated,  and  not  289. 
a  natur;il  Imnd  ;  also  to  prove  the  two  writint^^,  suspected  to 
be  i  nutated  handsy  were  written  by  ]the  same  persons,  by  com* 
parison. 

§  lo.  in  this  case,  on  a  note,  it  appears  that  the  handwriting  7  East,  270, 
of  one  kog  rinea  daad,  maybe  pvoved  by  compariaoii  of      Roe  v. 
Iiand8,.aa  eaiupnriQg  dto  haBdwriiBg  en  an  aneient  Mnr  aa  to 
tiai»aiid  tobn  A'a,widr  A'aMpaMoie  to  a  deed  of  aeidn- 

ment 

$  14*  The  liandwridng  of  llie  contractor  may  be  proved  by  ^  Johns  r-i. 
witnesses  from  their  previous  knowledge  of  it.  by  seein?^  him  ^^Knou°cl- 
wri^,  or  from  authentic  papers  received  in  a  course  oi  busi-  ted  iPhiLEv. 
ness  ;  but  if  they  lia\  c  no  previous  knowledge  of  the  hand-  J-*- 
writing,  they  cannot  be  allowed  in  court  to  decide  on  it,  from 
comparison  of  hands :    2.  It  is  doubtful  if  papers  admitted 
by  the  parQr  to  be  genuine,  can  go  to  the  jury,  in  oldar  they, 
liy  eompariiOD  of  hands,  may  dacida  aa  to  die  ganmnaniiin  of 
iba  papat  in  ^(naatioBu 

3.  The  pit's,  confidential  dark  was  adailtod  to  prove  a  cor- 
leipoiidmo  by  ]otfeN*>  betmn  the  pit.  and  d^ 
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Cm.  88.   ia  Loudoii,  aiid  to  teatify  that  from  his  knowledge  acquired 
3.  •  from  the  latlen<of  iIm  deft.,  neeived  during  hk  oorrespondp 
v^^^^/  eneei  he  beUefe  die  eiidcinemeat  in  queadon  lb  be  hb  huA^ 

wridng,  diougb  be  bad  never  seen  the  deft,  write. 
4Ai^4fi''  ^i      ^      ^^^'^^      witnesses  to  e  bood  (eostomhouse  bond) 
by  r  Champ'  of  the  State,  it  is  sufficient  to  prove  their  handwriting, 

lin._3  j,  hn=;  without  proving  that  of  the  oWi^or ;  but  in  every  case  the 
k'ai'r'  ReU   "^^'^"^s^     ^  bond  &tc.  niusi  Ijc  produced,  or  if  dend,  or  o!it 
— Cfa.  83,  a.   of  the  Stale,  his  handwriting  proved,  the  confession  of  the 
21 ;  Cli.y?,    obligor,  that  it  is  his  bond  &lc.,  is  not  sufticieni,  where  tiiere  is 
a^i,19.      ^  subscribing  witness;  but  why  nut  il  die  obligee  declares  on 
the  venr  bond  the  obligor  coofesses  to  be  fail,  umI  be  akme  ie 
bound  u  It,  80  that  ao  elbtr  peraoo  is  aibeted  by  bis  eoefcim 
It  aeenw  die  obligor's  conftsnoD  in  court  or  before  «  proper 
magisinte,  that  the  bond  is  bis,  is  sufficient ;  but  not  out  of 
ootirt,  and  when  he  pleads  non  ett  faetwm,    3  Jofaiis.R*479  $ 
1  Salk.  290  ;  12  Mod.  500. ' 
7  East,  65,        ^  16.  Indictment  in  Mi(ldlc?rK,  in  England,  for  hbels  pub- 
JbkBMM  '     Wished  in  Cobbett's  Register,  on  the  administration  of  govera- 
nient  in  Ireland.  Trial  at  bar,  in  Middlesex.  Two  que-stions: 
1.  If  tlie  libels  were  in  tlie  dclVs.  liaotl writing  :     i.  ii  he 
were  guilty  in  Middlesex.  Cobbett  proved,  before  be  pabGrii- 
ed  tbe  libels  m  bis  paper,  at  WesttabMr,  be  leeeired  sd 
anoiijniiotts  letter,  ui  tbe  same  bandwritbig  esdie  IMs^  lAkk 
be  afierweids  reeeiTed ;  m  wUcb  letter  (pnnd  evidepce  of 
.    wbiob  admitted)  the  writer  asked  if  Cobbett  woold  receive 
for  publication  in  his  Register  certain  information  of  public 
affairs  in  Ireland,  (where  the  deft,  lived,)  and  if  he  would,  to 
name  to  whom  to  be  directed.    This  lofter  was  published  in 
the  Register,  and  Cobbett  in  it  directed  said  mlormatioii  to  be 
sent  to  Mr.  Buiid,  No.  100,  Pall  Mall,  where  the  Register 
was  then  published.    Cobbett  received  two  letters  containing 
diffimmt  parts  (rf  tbe  libels,  betb  iathe  haodiiiiting  of  tbe  pri- 
or letter.    Cofers  beieg  lost,  parol  efidoiiee  wasednitted 
tbey  bad  the  Irish  post-mark  on  tbem,  aad  dbeeted  as  pointed 
out  in  the  Register.    Several  witnesses  swore  to  tbeir  belief  of 
their  being  the  handwriting  of  the  deft.   Tbe  papers  were  ad- 
mitted to  be  libels,  and  held,  1.  They  were  published  in  Mid- 
dlesex; and  that  tin;  dt  ft,  wi.s  accessary  to  tlie  publication,  as 
he  procured  tlieiii  lo  be  jiulijislu  d  there,  so  was  guilty  of  the 
publication  ;  this  fact  appcuied  in  liie  papers  themselves,  lu 
''the  deft's  haudwriting,  evidence  allowed  to  go  to  ilie  jury  ;  and 
tbe  dell,  produced  witaeases  to  prove  die  papers  wore  nm  hie 
baadwrking,  bat  wis  Coaed  guilty. 
11  MUI.B.     (17.  Coiipenieii  of  Aead»  \Maimg  wUmm^htmt,  Tbe 

309,Homf»rr. 

Wallis,  cited  1  Phil.  Ev.  178,  421,  427.— See  Nelsoo  v.  VVhiitall,  1  Bam.  &  Alderson,  19. 
CUId,a CiBp.M^10TM.iiia.4H}  yMMMa4»  1 
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subscribing  witness  to  a  proiiiissoiy  note  being  out  of  the  Ch.  88. 
State,  otijer  evidence  is  admissible  lo  prove  ii,  and  before  Art.  2. 
proving  Ms  buidwniing :  2.  Compariftw  of  the  party's  con- 
l6flied  sigDatiire  to  t  wiium  oomraety  with  otiMr  vfitings  pro?* 
ed  to  be  Us,  is  proper  evEtooe  oar  eommon  kw :  tbe  pit, 
the  promiaee,  pradnced  a  neie,  aid  proved  it  wee  s^ed  hj 
deft.,  the  promieor,  of  the  note  now  sued,  who  mm  him  sign 
this  produced  note,  and  tbi'  though  objected  to,  was  allowed 
to  j!0  to  the  jury,  and  they  found  for  tlie  pit. :  3.  It  is  a  ma- 
terial altcraiioii  of  a  note  to  L^et  a  person,  not  prrscnt  wlicii 
signed,  ai'ioi  wards  lo  attest  it  as  a  witness  ;  and  principally  be- 
cause our  statute  of  iimitaiious  makes  a  distinction  between 
notes  witnessed  and  those  not.  In  this  case  it  seems,  the  deft's. 

yneiiire  to  the  note  eued,  was  proved  solely  by  coroperisoii 
buidwriting ;  thst  IS,  by  eoaqpning  tfaie  his  signing,  with 
Ids  s^neg  en  eoodier  note,  which  sigWDg  of  this  otber  note 
die  witness  sew;  and  this  is  said  to  be  our  common  law ;  and 
certamly  better  evidence  than  that  in  Titford  o.  Knott.  If 
one  attest  without  the  knowledge  of  the  parties,  be  as  no  wit- 
ness. 1  Phil.  Evid.  421  ;  4  Taun.  220.  Comparison  &:c. 
allowed  in  Connecticut,  in  crimiaal  cases  1  lioot,  507,  State 
Brunson. 

§  18.  A  party  cannot  use  evidence  of  the  handwriting  of  a  6  Cmoch,  13^ 
iabsflribing  witness,  except  wrbeie  be  vsef  dae  diligence  to  find     cookM  «. 
fami  bm il is saffieieiit isauiry  be  ttide  wben  be  WIS  but  ^^r^^^^^^^ 
beoBd  0^  end  it  is  eeoerttniiea  bie  eannot  be  Ibiiid.  Idwerd  ev  42o,Miiit 
Temple,!  Cinp.  375.  sjoSr 
^19.  Remarkt^    Many  have  been  tbe  doobls  as  to  this  m, 
portion  of  evidence.     Evidence  by  comparison  of  band- 
writini;  yet  doubted  by  many,   1    Phil.  Evid.,  428,  fee. 
Similitude  of  hands  was  deemed,  with  other  circumstan- 
ces, good  evidence  in  the  case  oi   Sir  Algernon  Sidney, 
of  his  writing  the  paper  charged  agaiuiit  him,  as  an  overt 
eetef  treeMn*    in  tfaie  eeoe  of  die  sofen  bishops,  the  court  i  L.Rayra. 
WIS  divided  ea  dds  pebt,  and  doubled  if  tUs  ibmlitude  ims^;»  -^ 
eivideiioe  be  sigped  die  peper  charged  against  bni  as  a  libeL  4u.Si^' 
Parliament  levetsed  Sidnej^s  attainder,  beeeose  comparison  Skin.  579.>- 
«4  beads  is  not  evidence  of  a  mae's  handwriting  in  crimiDai  ^^^*cj!^ 
cases ;  and  this  opinion  has  long  prevailed  ;  but  in  this  case  by.— i  Esp. 
the  court  held,  thouirh  it  was  not  sufficient  "  for  the  original     H  ^l- 
foundation  of  an  attainder,"  yet  it  might  be  used  as  circum-  TnSs^ 
siaiitial  and  contirraing  evidence,  if  the  fact  be  otherwise  fui-  R.  714.^ — 
ly  proved,  as  in  Presumes  case  kc.    But  on  much  discussion 
on  diis  subject,  for  centuries  in  England,  the  rules  seem  now  Peake'sE.?! 
to  be  diese :    !•  Comparison  id  bssds  is  evidenoe  qo1|:  in  i86.— 7  Eait| 
eome  civil  cases  of  old  date  9  it  is  onlf  die  evidence  which  a  i^^^^ 
witness  can  give»  es  «  jurj  kfar^  neielf  by  eonparing  dw  en.  ' 
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Cs,89.  wridog  prodM#dlf  vriii  laoiMr  fwnd  «  ttlaM  M  It 

party's  writing}  tiaiiiM  Shtpmof  of  httMNvriting  by  hHp 
i^irv^^f  MwiM,wiio  now  iai  iHud  ham  htrio^  seen  him  write,  or  m- 
ceived  letters  aai  Mfwr  tbey  believe  the  writing  it 
hmt  2.  TMs  laM  tt  tfiteet  Ml  in  tiftt  MiA  tritMHii  0B> 
Nt.  Stt  tndfy  laitt  tbovt. 

i 


CHAPTER  LXXXDL 

WMCT  MOMS  Pf  ■? uwmm.  BBOun^  Jiip  nroucBML 

Art.  1.  Of  the  nalnre  of  evidence  by  hearsay  aihd  reputa- 
tion.  §  1.  It  is  a  general  nile,  that  do  hearsay  evidence  or 
matter  of  reputation  shnll  be  admitted.  The  declaratious 
heard  and  facts  reputed  to  be  so  and  so,  not  being  atterad  on 
otlli»  or  In  aaj  ononor  oios^^xiiiimed,  the  gewiftl  nii  ii 
tittr  mad  ttntiii.  Bat  dM  ««>  tai  •for  fanrt  beta,  tifoni 
tsBBOiMnatltk  ^OKPlittti^r  iBotrtMi  eastt^tBd  froli  9""^ 
oily  reputed  to  bore  exisiody  or  lo  exist,  Ihoo  beta  ond  at 
•Uowod  ID  be  provodia  loioo  ipeoiil  cases.  So  far  the  ex- 
ceptions are  nlso  clear  and  certain  ;  but  how  fnr  they  extend 
and  to  what,  cases  is  not  so  clear.  The  general  rule  is,  tliat 
the  party  shall  be  allowed  to  prove  hearsay  and  reputation  ia 
evidence,  in  casp*^  in  wliich  no  other  evidence  is  osuuliy  to  be 
expected  ul  the  iact  to  be  proved,  and  hearsay  evidence  is 
Ibt  boil  ID  bo  expected.  2  Wash.  14&&C. 

f  d.  Hoosnf  tottbnooy  bi,  wbore  o  witneoB  on  d»  mmdf  or 
in bb doporiiioo k otttwod  10  t0i%  tbtcbo  bowi  Aiii,B 
was  his  son,  or  boord  A  «y,  that  a  certain  whil»«ok  tiwo  «iO 
tbo  north  oomer  of  a  lot  of  buol.  The  hearsay  testimony 
consists  in  the  witness'  stating  what  he  heard  A,  an  aged  per- 
son, since  deccnsctl,  sny  or  declare,  when  A  was  not  on  oath 
or  cross-examined.  And  evidence  by  reputation  is  where,  tor 
instance,  the  question  may  he.  if  the  pit.  is  the  son  of  J.  S., 
and  a  witness  produced  is  allowed  to  te^fy  that  the  pit.  is, 
and  ever  has  been,  generally  reputed  where  he  has  hved,  to 
bo  J.  SPb.  foni 

(  9.  OoBonlty  ibe  bnr  loqubw  oil  ItOluBonf  to  bo  ni  opOB 
Quorty  ood  00  oodi)  ond  lo  bod  oo  tfaot  4io  opyuiito  poil^  '"T 
bore  an  opportunity  to  cross-examine  it.  And  wbonowir  n 
portieabnr  ptim  boi  boon  booid  to  dooburt «  iut»  it  it  ogoB- 
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era!  rule  that  p^rMB  must  be  had  as  a  witness  oa  oath  in  court,   Ch.  &9. 
and  fo  tt  10  ba  cnni  eaMuatocd ;  and  this  noil  doarly  U  botr  4rt,  3» 
ttr  ofidMOi  thro  thrt  whioh  ooww  fifom  %  tiiirt  pwoa  tdlmg  Vi^vi^ 
iriitt  he  b^urd  tUs  particular  person  stf  • 

JMk'm  another  rule,  that  hearsay  ia  ml  t»ka  aMltiid  bn 
in  casaf  neapi^e  in  their  natora  of  dvwt  and  |Milira  pMf  | 
tbnt  is,  In  cases  of  pedigree,  prescription,  or  nistom,  bounda*' 
ries,  aud  some  lew  others.  Oltcu  there  is  no  other  way  to 
prove  a  man's  pedieree  but  by  hearsay  or  reputation.  It  is 
anuiher  rule,  tliat  whea  the  declarations  of  deceased  pei'sons 
are  adaiitted  in  evideuce,  the  dedai<itions  iiiUdt  be  of  those  in 
m  skoation  to  Imp  psobebly  tbo  &cts,  as  the  menihera  of  a 
fiuiily  in  regard  ta  ibe  pedigraa  of  a  aUdttk.  gonmlMi 
also  tha  bns  vaaeivaa  tha  wawaaiaadnni  bi  wndi^  Mdo  al  ite 
time  bjr  a  ponon  imca  daaaaaad,  in  tbt  ardiny  «qr  ^  bb 
business,  conoborated  by  other  efidattat* 

§  4.  What  a  party  himself  has  been  beard  to  say  is  not 
iiaaisajr,  but  ndmis^ion  or  confession  already  considered. 

^  5.  Though  tiie  (;ourt  will  receive  hearsny  evidence  as  to  Ibe  hearMj 
\vliat  persons  deceased  declared  when  Uvine,  this  will  not 

,  ^  .  •     1      r  of  nn  OM 

be  received  as  to  any  j^rticulai:  iacl.  But  aim  Ju:3Uce  ^uJder's  can  t>e 
WBioD,  Rex     EritWill  •  admNiMi^aa. 

46.  So  wba«a«ilnasabaabaaBlMaBdto»y  maj ba ad- Iribe^i^'? 
mittad  to  ba  potad,  la  annftrm  «r  naakaa  hia  taadaioiy*  Ai  Kirby,  17^ 
la  nannflieDts  and  boundaries,  see  art.  3.  ^ 

Am.  3.  Cosst,  ( 1.  Tba  deckratiooa  af  paraali,  ^at  a  child  I  iJ'^'^J^- 
was  bom  before  marriage  is  good  evidence ;  and  one  who  heard  LbIui.* 
them  make  them  may  testify  to  ihem.    So  as  to  their  brinji  N.  P. 
married  or  Dot  :  for  the  presumrdiori  nrisinu  from  uohabilation  IR??^;*®^^!! 
js  sti  eni^thened  or  (le^troyed  by  such  deeiaralions,  which  are  to 267^ 
not  10  be  given  in  evidence  directly,  but  may  be  assigned  by 
the  witness  as  a  reason  for  his  belief  one  way  or  the  other.  °*'*^^'^ 
1  Taataa'  R.  15, 900;  10  East,  130. 

Bmintldicaaa  Ufd  Rayaond  awdd  not aoibr  dw  nife's  l>J'J;^i^„^ 
daalataiian,  tbat  aha-ihotdd  mt  kamr  ber  hu^aad  bgr  aighl  lia.  Pendrei.-^ 
la  ba  giren  in  evidence,  until  after  she  bad  baaa  produced  on  ^'^b.  L.  E. 
the  other  ada.  1  Phil.  Evid.  186 ;  13  Vawj  jr.  143 1  1  ^^.!!!!'  ^ 

Dall.  14.  15Ea»t,20a. 

^^2.  So  a  special  verdict  between  otlicr  parties  ^^^^""'S g'il!'  '2*4^* 
pediirn  e,  i«  evidciiec  to  prove  a  descent;  "for  in  such  case  2  SiVa.  lir>i. 
what  any  <->{  tlic  fauiily  wlio  are  dend  have  been  heard  to  say,  — Pcake's  E. 
or  liie  general  reputation  of  liie  family,  euines  m  family  4i^l_see  a. 
fcaoks,  monumental  inscriptions,  recital  in  deeds,  Sac- are  allow-  4, ».  ih  — 
•d.''  And giving  a  vaidMt IB  aiidanea  to  mofa  a pani6ii>  H^IJ^- 
lar  fiwit  m.  tbal  laha  bad  a  aan  ThaMi,  la  vacy  diflbiant  ^ 
6001  giving  it  in  evidence  to  shew  tha  ofdnieDof  a  former  Cowi».fai. 
yuy,  wbiab  ia  oalf  thair  dadaetioB  ftaaa  a  latiaiy  of  AMSts 
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7  D.  $6.  So  the  statanent  of  a  pedigree  is  a  bill  in  ohaer  iwy, 

^y.  iiVutH,  ^  7.  So  to  prove  a  piece  of  land,  parcel  of  any  eitalBf  de- 
Davis  V.  clarations  made  by  a  deceased  teoant  at  the  time  he  possessed, 
Fearce.  whom  he  held,  are  good  evidence.  AiMMr.  399  }  4  Tmu 

IS  ;  4  Dalla?.  03. 

J  ^'^^J^'^  ^'  emi  u  s  made  by  deceased  officers  of  a  township  oi 
if  66®  Stead  '^'^  receipt  oi  monies  oi  tlic  oiliccrs  of  anotlicr  township,  for 
V.  HeatoQ.—  a  proportion  of  the  church  rates,  is  evidence  to  the  Itabilitjr 

5,  g.  10, 13.  wMo  DO  diapme  ezined,  by  peiaom  wbo  tberebj  ohaised 
tbenuebea  with  money,  and  wefe  in  fact  aetiog  against  tSeir 
own  interest."    As  to  want  of  aeceaib  see  Ch.  60. 


3D.bE.707,     ^  9,  The  fact  in  this  caae  to  be  proved  was,  a  hinot;  and 

Rex  p.  lahab-        '      r  ^  '  l.  l 

itanisof       ?^erving  for  a  year  ;  that  is,  an  agreement  between  the  paoper 

WttU.  Heaxxaj  evideaQfl.— £4).  D.  794,  to  787.— 1  W.  JU.  404»  Bona  ». 
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€«.69.  piored  to  than;"  m  entriee  m  ftnilf  IriUaa  and  tenld^  i 

tnok.  2  Dallas,  116. 

"  So  heanay  is  good  evidence  to  prove  who  is  my  grand- 
5?t  m!^   father,  when  he  married,  what  children  he  had,  he."  of  which 
l6JohM.  R.      '^^      reasonable  to  suppose  T  have  better  evidepce.  ^'  So  to 
SSi6/— llVe«.  prove  ray  father,  mother,  cousin,  or  other  relation  beyond  sea, 
*      dead  ;  aud  the  common  reputation  and  belief  of  it  in  the  family 

gives  credit  to  such  evidence ;  and  for  a  stranger  it  would  be 

good  evidence  if  a  person  swore,  that  a  brother  or  other  near 

telatioD  toM  him,  irineh  lelatiott  ii  dead.** 
Daka  of        ^  S.'In  ejectoMt  by  the  duke,  Mr*  Thocpey  who  waaatlar- 
1  Ph-?£ldl       ^     caoae,  waa  adantisd  to  prove,  that  Mr.  Weitfaui^  | 
laStBtEftT  '^'^  him  what  he  knew  and  had  heard  in  regard  to  the  pedi- 
Biilh.         gfccofthe  family;  Mr.  Worthington  died  before  the  trial. 

'But  a  father's  dechrritioaasdie  plioe  of  hiscfaUd^  fairtti  iaoot 

evidence.  2  !Miin.  14Ji. 

*  ^  ^*  questions  of  prescription  it  is  allowable  to  give  | 

^"BelkMoont  hearsay  evidence  in  order  to  ^ruve  general  reputation  ;  and 
— 3  D.  U  £.  wiiere  the  issue  wuii  as  10  light  of  way  over  the  pit's,  cbse, 
^         the  defts.'  were  adniitled  to  give  evidence  of  a  oooverauion 
betiveen  persons  not  lalerened,'  then  dead,  wherem*  the  right 
to  the  way  was  agreed.   (Bo  as  lo  who  was  patron,  Moath  «w 
Belfield,  above ;  but  the  hearsay  of  nnghboors,  or  of  n  rela^ 
tion  who  can  be  bad,  is  not  evidence.  4  East,  330i 
Cowp.  R91,       <5i  5.  In  this  case  the  court  decided,  that  the  general  decla- 
MoM  °Mme  answer  of  a  parent  in  chancery  are  good 

MOoodright  evidence,  nfter  the  death  of  such  parent,  to  prove  that  a  child 
•[•••■•r^  ^v;is  boin  lit'lore  marriage,  but  not  to  j>ro\  e  n  child  burn  in 
•jy*  wedlock  lb  a  bastard.  So  a  pedigree,  him^  up  in  a  iamily  mau- 

aon  is  good  evidenoe ;  but  pareote  not  to  be  admitted  to  prove 
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ittd  T.  Pepper,  ^  Erigwett.  TIm  court  was  divided  an  the  Cb.  89. 
mnBt  of  admittiiig  hnntj  to  tiib  fiust*  Tb»  pauper  had  been  jItI.  3. 
examined  od  oath,  as  to  the  place  of  hie  eettleiaent,  befim  s^^^/'^^ 
two  jnatkes ;  he  cantiiiaed  to  work  five  years  in  the  same 
fiiiisb,  ami  then  boeamo  UMtne.   The  Sessions  admitted  this 
ezafnioation  on  the  appeal ;  two  judges  held  it  admissible,  two 
not.    It  has  since  been  decided,  that  this  evidence  was  not  pcake's  E. 
admissible,  and  it  seems  so  for  good  reason,  lor  benrsoy  evi-  lo.— 2Eait, 
dence  not  cross-examined  was  oli'ered  to  prove  an  agreement  ^J-'JilifiS 
of  late  tiate  ;  and  as  Gross  J.  said,  there  is    no  difference  be-  atoae^ 
tween  evidence  aecesaiu)  to  prove  au  liiriog,  thai  is,  uu  a^itc-  ^^^^^^^^ 
Bflot  to  hire,  and  any  other  agreement.  The  law  of  evidence  3 1>  ^ 
miMt  be  the  same  at  the  qaaiier  sassioos,  as  in  tbe  court  at  TieJ— 1  Emi, 
Westmimter  Hall  $  wad  no  one  ever  cooeeived  that  ao  agree*  SS^^cdlii' 
MDt  could  be  ptoved  fay  a  wiiness  swearing,  that  he  beard  loSiOennaa- 
another  say  tliat  such  an  agreement  was  made     being  on  ^^^^^n  ^'iv* 
oath  made  no  difference,  as  it  affected  an  absent  party  that 
had  no  opportunity  to  cross-examine.    Buller  J.  ?nid,  in  this 
case  he  considered  one  insane  as  dead  ;  and  be  cited  several 
cases,  in  wbicli  it  was  held  a  witness  mi2;ht  tesiiiy  he  heard 
the  pauper  say,  tliat  be  was  hired  to  service. 

§  10.  Held,  that  where  tlxe  husband  and  wife,  executrix, 
■oed  ibr  e  ddit  doe  to  the  testator,  00  evidence  could  be  I'i^ucbet.'^^ 
ncetved  of  ber  dedaretiona  after  the  marriage 

$  11.  And  if  the  cause  of  action  arise  km  the  fault  of  the  wmM^STa; 
Wdf  as  where  the  action  is  for  enticing  her  away,  her  dechra-  ^insmorejr. 
lM>ns  clearly  are  not  admissible.    If  a  witaess  to  be  had,  has  9  jobns.  b. 
made  declarations,  he  must  be  produced,  not  hearsay  of  them.  ■^5. 

^  12.  The  pit.  claimed  in  this  case  ns  devisee  in  remainder,  SD,  tt£.  65, 
under  a  will  tweiity-spven  yrarsago,  under  wliich  there  was  no 
|io^>e  sion,  declfir;itioiis  by  tiie  tenant  then  in  possession  that  1  PbU.  Evid. 
lie  iield  tindei  ilie  devisor  were  deemed  by  the  court  adiuissi-  ^(Z^^ujn' 
hie  evidence  to  prove  his  seizin  when  he  made  his  wiU ;  so  ' 
ihst  tins  was  hearsay  evidenoe  to  prove  seiim  or  possession. 

f  18.  In  this  ease  00  act  of  inccrporatioo  of  n  pmh  could  5  Mm^.  r. 
be  found  which  had  existed  above  lorty  yearl ;  the  court  ad-  f >  ^'[1'"?' 
mitted  parol  evidence  of  the  mcorporation  by  reputation.        &,  ai. 

$14.  This  was  a  land  action,  and  the  warrantors  admitted  ^^^-j  Essex, 
to  defend,  and  where  a  son  had  been  mis^iiiEr  twenty-six  jenny  t  ux 
years,  tlie  witness  was  allowed  to  testify  that  the  1;*  nc  i  al  repu-  v.  Sawyer  & 
tation  was  that  he  was  dead.    In  this  rase  liie  presumption  of  "'J,',,'  ^ 
the  son's  dcaili,  naiurally  arising;  from  bis  lon^  absence,  not  2W.BJ.4W. 
beurd  Irom,  was  strengUiened  by  evidence  of  a  j^eneiai  reputa- 
tion he  was  dead.  £sp.  D.  785,  786. 

^  16  IF|fsV  Mmratiom  s&e  wot  M  wkem  hr  kmimtd  6  Cast,  m, 
inwni  on  her  1^,  proved  m  bis  ediaa  on  the  policy.  As  Aveson  v.  ' 
where  the  dcAs.,  How.  idO^  ioavied  tbe  Ufe  of  the  pll'i,  wh, 
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Cb*  89.  ibica  warranted  in  good  heaHb,  as  stated  m  physisiaii^s 
Jlrt»  3.    cate,  dated  No?.  9»  1802,  hy  whiob  policy  the  deft^a.  engaged 
S^y^J  to  pay  tbe  pit.  £1500  witlua  throe  montlis  after  lua  wife's 
death.    She  £ed  April  20,  1803.    1.  Plea,  abe  wis  not  m 

good  health,  nor  of  tbe  description  stated  in  said  certificate  at 
the  time  of  making  the  policy  :   2.  Plea  negatived  the  pit's. 
avcrmoDt  c}ie  was  in  good  health  &tc.    To  prove  slie  was  in 
good  ii(  ilih,  the  \)\u  produced  as  a  witness  said  physician, 
wli  >  i(  ouried  he  tliouglit  she  was  so  from  her  appearance,  and 
pi  iucipally  Iroiii  the  satisfactory  answers  slie  gave  to  his  iuqui- 
ries.    Then  tiie  court  admitted  the  deils.  to  prove  ber  deelfr- 
rations,  when  lying  in  bed,  apparently  ill,  stating  ber  bad  state 
of  beakh  at  the  time  she  wont  to  Maiieheataf»  wbeio  seidpfaf- 
sician  lived,  and  gave  the  said  certificate  Nov.  9th,  and  a  fow 
days  before  the  policy  Uc. ;  so  down  to  tho  time  it  was  made, 
and  after.    These  declarations,  or  what  the  witness  iieard  her 
say,  seem  to  have  been  admitted  on  these  grounds :    1.  This 
was  no  breach  of  any  confidence  between  her  and  her  hus- 
band :  2.  No!  ( I  Itniiiating  him  as  urged  :   3.  She  best  knew 
her  Own  stau  of  health;  and  her  f^latlng  h  as  she  lay  in  bed 
at  11  o'clock  m  liie  forenoon  ;  and     a  part  of  the  resgeUa: 
4.  Because  tbe  pH.  bad  called  tbe  physician  to  {ntnre  aba  waa 
In  beahb,  and  bis  opinion  waa  fonnded,  pnncipally,  on  wfaal 
she  said  to  bun,  so  the  pit.,  tbe  bnaband,  was  bidicectlf  avail- 
iDg  bioisdf  of  her  declarations  at  the  time ;  hence,  proper  the 
defts.  be  allowed  to  prove  other  deckratioDS  she  made  on  tho 
same  subject,  and  about  the  same  time  ;  and  this  was  but « 
sort  of  f  TO  -examination  of  the  wife,  as  to  what  she  said  to 
the  [)liysician,  to  prove  she  was  sick,  when  she  stated  to  him 
she  was  well :    5-  It  was  proper  to  prove  what  Airs.  Aveson, 
the  best  judge,  thought  of  her  own  health  at  the  time  of  the 
insuraQce,  the  point  in  issue  being,  if  she  was  in  good  health 
or  not.  As  to  tbe  objection  it  is  but  boanay  evidonce,  L«aw>- 
ranee  J.  observed,  it  ia  every  day's  experience,  in  actiona^if 
assault,  that  what  a  man  baa  said  of  himself  to  bis  snrgeoo  is 
evidence  to  shew  what  he  sutlered  by  reaaon  of  his  aaaaok. 
Skin.  402  ;  one  dying  declared  be  bad  attested  a  forged  bond, 
his  declaration  admitted  in  evidence.  See  6  East,  196,  bke 
case  3  Burr.  1255  ;  see  a.  18  ;  and  1  W.  Rl.  34G. 
64^**Roer'       ^       If  the  deft,  give  in  evifltncr  the  pit's  answer  in  chan- 
FemM.   '    eery,  this  will  not  entitle  the  ph.  to  arail  himself  of  any  matters 
contained  in  such  answers,  which  are  only  staled  as  hearsay. 
'Hearsay  or  declarations,  part  of  the  res  acta,  may  be  proved. 
1  Phil.  Evid.  218. 
a  East,  aaa,      ^  17.  Tbe  pbice  of  a  cfaild'abirdi  isnol^tter  of  pcdigtee^ 
inJab'iuuiu    ^      ^  ^®  proved  by  hearsay.    Hence  hearaaj  evidence,  of 
«f  £riik.     tho  dechivatioiii  of  •  dooaosed  fiisbar  as  to  tbe  place  of  the 


Digitized  by  Googl( 


HEARSAY  AND  REPUTATION.  QQ& 

birth  of  his  bastard  child,  is  not  admissible  to  j^tove  the  birth  Cii.  bu. 
sottlQineiilof  meh  ehild.  The  covrt  mtd  tfajs  riiould  not  be  Jtrt,  3* 
QOBflderad  a  qneMioa  of  pedi^ee;  noc  a  qiiefltk»  of  wbat  pa- 
Mis  the  duM  was  bofn,  bot  in  wliat  plaee «  mere  qnestion 
of  loealitjr,  so  to  be  jvofed  as  other  hcts  are,  aceotdtng  to 
the  course  of  the  oommon  law ;  that  is  hj  evidence  to  which 
the  objection  of  hearsay  does  not  apply." 

^  18.  Death-bed  dcclorntion^  ^-r.    Indirtment  forthemur-  1  Stra  499, 

der  of  Mr.  Luticrell.    On  larjii  on  ihe  couri  admitted  the  cler- 

I  1111       I  • .      . .  TraQ* 

g)  man,  who  aiii  nded  nirn  in  ins  last  hours,  to  testily  what  Air.  ter.— Also 

Lutterell  declared  on  iiis  death-bed,  wliereby  he  charged  the  M'Naily, 
defts.  with  barbarously  murdering  him,  and  without  provoca-  s^'cb^sT*. 
tkw.  In  tbe  aftenooii  of  the  ssme  day,  Litcierell  staled  the 
affiur  more  partieokrly  on  oath  to  two  justices  of  the  peace  j 
lihist  at  their  desve*  the  clergyman  wrote  down  ;  but  as  Lut*  SuMBne*  of 
terett  was  not  able  to  sign  it,  this  was  not  delivered  in.   Tbe  the  acciuira. 
tieTzymnn  administered  the  sacrament  to  him,  and  solemnly  JJi^^^^J!" 
exliorted  liiin  to  slate  the  truth,  niid  in  his  last  moments  he  ceivn'. 
confirinr(j  what  he  had  said,    liui  ihc  <  ourt  called  for  the  pa-  ^^o^^  <Ue 
per  mentioned,  thinking  it  better  fn  iLience  than  the  witness* 
memory,  and  refused  to  let  hini  pioiluce  a  copy  he  had  taken,  ed  did  not 
unless  it  could  be  proved  ihc  original  w  as  lost.  But  ihree  judg-  ^rp^.*Jon*of 
es  admitted  the  clergyman  to  state  Lutterell's  first  declarations  approachiug 
in  the  fbreaoon,  which  had  ndbeen  put  in  writmg,-^.  J.  sen-  ^*^»t^>  ^* 
<rv.   Lntterell  confessed  to  another  witoeas,  who  luged  him  J^uVbT- 
to  tell  the  truth,  that  he,  Lutterell,  might  first  have  struck,  Uwe  socb  ap- 
with  his  cane,  one  of  the  defts.  and  before  thej  run  him  r<T^ ' 
through.    Found  guilty  of  manslaughter,  and  burnt  in  the 
hand.    Sec  Commonwealth  v.  Blackburn,  and  several  other 
cases  of  such  death-bed  declaratioos  }  2  Johns.  R.  31 1  1  Phil. 
£vid.  215,  218. 

^  19.  The  pit's,  brother  was  unbred  to  prove  his  age  IVoin 
tlie  hearsay  of  his  father  aud  mother,  but  not  admitted.    A  — i  Wasb. 
prated  the  bandwritiog  of  a  wimess  to  an  ancient  deed,  though  ^ 
be  never  saw  him  write. 

dO.   All  the  cases,  which  are  an  exception  to  the  gene-  s  WasK  14S, 
tal  rule  of  evidence,  are  also  governed  by  another  rule,  and  p^j^^^**' 
that  is,  the  hearsay  evidence  must  be  such  as  that  it  does  not  buit.  1246* 
^ipear  there  is  better  evidence  behind,  and  in  the  party's  1266,  Wnght 
power  to  produce.    A  subscribing  witness  to  a  forged  dppd  johM*R"96 
dies,  and  to  estabh^h  it,  Ih"?  hfindwrilinL'  is  proved.     Evidi  lu  r  —Leach's  C. 
is  admissible,  he  in  his  dyms  moments  acknowledged  he  loric-  L.308,Dniin- 
cd  ii ;  but  oilier  evidence  in  the  case  was  introductive  of  this  ^ited  M'MaF 
hearsay  evidence.  Hearsay  evidence  of  the  deceased  in  cases  ly,  266. 
of  murder,  fiuther  Leach's  C.  L.437;  Addis.  381^981} 
1  Johns.  R.  163 ;  3  id.  34.   But  the  declarations  of  a  con- 
vict, at  the  time  of  his  execatioii,  an  not  admissible,  for  lus 


Digitized  by  Google 


396 


Cu.  89.   lesiiinoiiy  on  oath  is  nol  admissible  when  living        and  djr- 
Art,  8.   ing  declsniioiifl  ire  considered  only  as  eqiuTelent  to  the  tee- 
^^y^^  tiniODy  of  the  living  witness  on  oath  ^the  principle  is  gene* 

Several  cases  of  dying  declarations,  East's  C.  L.  354  to 
360.  Among  others,  Hex  r.  Keason  &:  al.  If  made  under 
an  apprehension  of  danger  or  not,  must  be  decided  by  the 
judge,  in  order  to  receiving:  or  rejet  tint;  the  evidence,  and  this 
apprehension  may  appear  Iruni  express  declarations  of  the 
deceased  at  the  time,  or  be  inferred  from  his  condition* 

^  31.  Deehrathiu  of  ptnmu  deeuued  made  agmmi 
tfjUtr  u^erest^  admitted  in  evidence.  7  East,  379, 391.  Where 
A,  tenant  for  life,  with  a  limited  jpower  to  lease  resenring  the 
ancient  rent,  received  a  letter  from  a  confidential  agent  in 
J7^^,  oontJiiiiinc;  a  ^larticular  account  of  the  tenants  and  rents 
of  the  estate,  which  letter  A  endorsed  "  A  particular  of  my 
estate,"  &c.  and  handed  down  to  B,  die  succeeding  tenant  for 
life,  who  had  a  like  fimited  power  of  leasing,  by  whom  also  it 
was  preserved  and  handed  down  among  the  muniments  of  the 
estate  to  the  first  tenant  in  tail :  Held,  this  p^per  was  evi- 
dence for  him  against  B*s  lessee,  to  shew  the  rent  reserved 
by  J5  was  loss  tlian  the  nnriont  rent,  which  was  reserved  at  the 
time  to  wliicli  such  paper  referred,  because  this  paper  was 
accredited  by  tlie  then  owner  of  the  estate,  who  had  the  means 
of  knowing  the  fact,  and  who  had  an  interest  tiie  other  way. 
Also  held,  entries  made  by  A,  in  his  book  of  the  receipt  of  rent 
to  the  amount  stated,  wefe  evidence  of  the  same  fad.  The 
endorsement  on  the  paper,  "  a  particular  of  my  estate**  in 
Cornwall,  was  viewed  as  A's  declaration  :is  to  the  existing 
rent  of  the  estate,  and  evidence  aeainst  B,  his  sncceef^inir 
tenant  for  life  wlio  claimed  as  a  purchaser.  The  roiirt  c  itrd 
T.  Ray,  84  ;  H.ml).  40,  180  ;  2  Vesey,  43  }  12  Vin.  Abr.  SI, 
tit.  Evidence  A,  li  j  Ancient  Deeds,  pi.  7  ;  Trials  per  jPwtjr, 
330.  Phillips,  who  notices  this  case,  vol.  i,  308,  309,  cites 
'  also  Baggalley  «.  Jones,  1  Camph.  367 ;  Morewood  t .  Woodj 
14  East,  338 ;  Doe  v.  Robson,  15  East,  33 ;  Price  e.  Little- 
wood,  3  Campb.388 ;  also  16  East,  334  ;  Hodgson  v.  Fullar^ 
ton,  4  Taunt.  787  ;  Wadley  v.  Bailiss,  5  Taun.  752  ;  Scarle  r. 
jLord  Harrington  ;  as  admiitinp;  declarations  of  persons  de- 
ceased, against  their  interest  in  evidence,  Ivat  v.  Finch,  1 
Taun.  R.  141.  But  before  any  minutes  in  writing  can  be  re- 
ceived in  evidence,  they  must  be  proved  to  be  genuine,  by 
provuig  the  writer's  handwriting  when  made  Ikc«»  and  thai 
when  made  they  were  not  for,  but  against  his  interest. 

Abt.  3.  Jdonmrnents  and  boundaries  ^-c. 

In  many  cn^c?  in  England  and  America  it  has  been  decided, 
that  hearsay  evidence  and  reputation  may  be  adduced  in  re- 
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gard  to  monuments  nnd  boundaries;  that  is,  to  shew  the    Ch.  84. 
bounds  of  a  piece  of  land  are  in  this  place  and  not  in  that,  and     Jh(.  4. 
that  a  certain  manor  or  farm  does  or  does  not  include  a  certain  ^s,^*v-^/ 
tract  of  ground  ;    also  customs  of  parishes.  1  D.  &^  £.  48G,  3l>AS»W» 
5  Do.  36 ;  12  East,  62  ;  14  East,  331 1  6Bui.  59  ;  1  Manto 
IcSel.  689. 

^  1.  Some  SngUih  cases.  3ee  Davis  v.  Pearce,  last  article.  The  Kfng  v. 
In  this  case  it  was  held,  even  the  declarations  of  parish  ion- 
ers,  at  the  time  no  di^^pute  existed,  and  since  deceased,  as  to  p"ijte  ^E.io 
the  boundaries  of  a  parish,  are  also  evidence.  1  Phil.  £vid.  A.D.  1776.  ' 
198  ;  14  East,  331. 

^  2.  If  a  man  cuiiabit  with  a  woman,  and  is  heard  to  say 
A»  is  hia  wife  tice.,  this  may  be  proved  in  an  action  to  ohiarge  12  Mod.  am. 
him  for  goods  taken  up  by  her ;  this  is  properly  admiasion. 

^  3.  Amcient  wu^^  where  they  have  aooompanied  posses-  ^^^^f^ 
sion,  may  be  evidence  of  boundaries ;  as  where  A  owned  two  ,1^  Mdm^  ' 
manors  and  nindo  a  map  (or  plan)  of  them,  then  sold  one  to  roan  t.  Jen- 
B,  and  at  a  distant  time  a  dispute  arose  as  to  the  boundary ;  g^oji 
this  map  was  held  to  be  evidence.   But  otiierwise  if  A  had  _Biil.  N.  P. 
ow  ned  only  one  of  the  manors,  or  if  the  ancient  map  was  taken  ^"""^JJ^ 
by  one  party  only  to  the  hoondaiy ;  for  then  it  is  no  evidence  £^7^. 
^  against  the  rigms  of  persona  not  parties  to  the  making  of  it." 
But  when  this  plan  was  made,  it  was  made  by  him  who  then 
owned  the  lands  on  both  sides  the  line.    4  Mun.  R«  475, 
Rowett  r.  Dnniel  ;  2  Wash.  276,  ch.  48,  a.  25. 

§  4.  if  a  conveyance  of  land  refer  for  its  boundary  to  a  12  Mass.  R.- 
monument,  inot  Rctually  existing  at  the  time,  and  afterwards  469,  474, 
the  parlies  fairly  erect  such  a  monument,  meaning  to  conform  gi^cJJJ^'' 
to  the  deed,  the  monument  so  erected  will  govern  the  etteot 
of  the  land,  though  not  exactly  coinciding  with  the  line  de- 
scribed m  the  deed.  12  Mass.  R.  400 ;  1  Cox*s  R.  S8«  ch. 
81,  a.  3,  s.  10. 

Art.  4.  Jimfrimn  rasp';. 

1  In  this  n(  tiuii  of  ejectment,  testimony  was  allowed  of  Mrss.^Emcx, 
what  aged  persouh,  dead  at  the  time  of  the  trial,  had  been  ^oV.  179?* 
heard  to  say,  as  to  the  existence  and  course  of  an  ancient  Commuo- 
channel  between  Jygglis  Island  and  the  north  shore  in  Salem,  ^^^^l 
This  was  in  fact  a  (question  as  to  boundaries,  that  Is,  how  their  ihieU. 
land  was  bounded,  if  by  such  a  channel  or  not. 

^3.  in  this  case,  on  argument.  Lad  and  others  were  aU  £»sev, 

lowed  as  witnesses,  to  testify  what  old  people,  dead  at  the  jj^i  ^a"Jcr 

time  of  the  trial,  hnd  hern  hrnrrl  to  say,  respecting  Satchell's  v.Bodwall. 

comer,  a  mnterial  boundary  in  ejectment. 

^  3.  In  lias  inquest  of  office  brought  by  the  Commonwealth  Common- 
•        »  «         ^  ®  .    /•  1     J        A    I  wealth  r.  tit- 

apainst  uttle  to  recover  a  large  tract  of  land  on  Androscog-  tie,  Kcnnc 
gm  River,  a  very  material  question  arose,  where  one  Thomas  bee  cou  ty. 

S.  J.  Court.  9  Johns.  R.  17, 22. 
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Ch.  89.   Purchase  lived,  in  the  early  setilement  of  ihe  country,  and  oa 

ArL  4.    argument,  ivitnaaiet        lUofwed  to  testify  what  old  people 

V^-y-x^  dao—a ed  had  told  them  roqwetbg  the  plaee  of  his  house  ke, 

•hottt  130  yean  befim  the  trial.  The  great  qaettioo  id  the 

suit  was,  wUch  of  the  falls  in  this  river  wete  the  bouodaiy  of 

the  Pejepscot  chim .    Parol  evidence  to  prove  natoral  bounda- 

'  riea  is  admissible,  6  WhaatoBi  369^  374;  io  are  the  plat  lus> 

annexed  to  tfie  patent. 

^  4.  Tills  also  was  an  inqne«^t  of  office,  brou2;ht  by  the 

Blake  V.  Do-  Commonwealth  against  Prescoii.     AnH  n  rerlain  line  was  cx- 

IwHy,  Mass.   pfgggg^  in  the  deeds  to  be  four  uules  i'roiii  a  certain  point  to  <^ 
Cumberland    r  ^^^^^  .    i    ,  i    i  ,    i  i  i 

county,  June  such  a  tiee.    Ana  tlie  court  held,  ibe  tree  must  be  taken  ai 

1796, 8.  J.  xhe  boundary,  however  more  or  less  than  four  miles,  wherever 
mouweaithT.      tree  ooiild  be  if  not,  then  the  ftur  mtlefl,  and  what 

Prescot  t  '  aged  pcrtopa»rinoe  dead)  had  and  about  the  tree,  was  adnus- 
wood  r  Par-  evtdeoee.  For  the  eoiirt  has  ever  held,  that  mnmiments 
jJtfiw.    tts  more  certam  than  measuring. 

^  5.  This  was  an  action  of  trespass  for  a  trespass  on  land  on 
Atth«8«me  Patcrshall's  Island,  about  eighty  acres  in  the  mouth  of  Ken- 
^y^fetitgi^  nebec  river.    Tiie  deft,  entered  in  1791,  and  was  sued  170G. 

On  the  trial  it  appeared  tlie  pits,  and  their  ancestors  had  pos- 
sessiiou  jVoin  1748  to  1791,  but  shewed  no  title  by  deed.  The 
defts.  produced  a  deed  from  one  of  Patershall's  heirs.  Verdict 
for  the  phs.,  and  held,  if  the  ph.  have  quiet  possesaon  twei^ 
years,  he  has  a  rig^t  to  recover  in  this  possesBory  action  of 
trespass,  even  against  the  fme  owner,  who,  after  twenty  yean, 
has  ket  the  right  of  entry  ;  and  who  then  nnist  bring  his  prop- 
er actioo  to  try  his  title.    A  and  B,0WDera  of  adjoining  lands, 
inspected  the  boundary  Hne  between  them,  and  in  writi^ 
agreed  to  a  certain  hne,  but  not  by  deed  ; — this  docs  not  vary 
the  u  ue  line,  founded  in  title,  and  it  may  be  shewn.  15  Mask  i 
R.  152.  I 
6.  In  this  case  witnesses  were  admitted  to  testily  uhal  • 
ancient  persons,  dead  at  the  trial,  and  parties  interested,  ii^u  I 
been  heard  to  say  respecting  the  boundaries     the  land  and  I 
possesrion  of  it,  and  respectmg  reputed  ownership.   Hds,  an  I 
to  ownosfai^  was  going  beyond  tfa»  farmer  eases. 
Webb  V.  ^  7.  In  ejectment  for  lands  at  Sacarappa  Falls  tlie  grant  was 

Win^iousS  J  made  by  the  town  of  Falmouth,  July  »,  1729,  to  IngersoM  te., 
beHand,  Wy  ^®ve  the  privilege  of  the  stream  to  build  a  sawmill  upon. 
1799.  Held,  this  was  no  grant  of  the  soil.    And  one  Hne  in  a  deod  wi  ^ 

S.  29°  West,  which  should  have  hrcn  S.  29°  East,  and  parol 
evidence  of  possession  &ic.  was  allow  ed  to  correct  this  ini:»take, 
and  to  ascertain  the  true  bouiulaiy.  So  on  the  principles  of 
Coultsr.  several  decisions,  hearsay  evidence,  as  to  this  boundary,  iiad 
b  u^'^s!*""'  admisttUe.  Paral  evidenee  aiftntod  to  explain  what 
lands  a  written  eontract  contamed,  not  agamst  it. 
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^  8.  So  mooumentB  and  not  die  needle  govern  boundaries.  Ch.  89. 
K  material  Itne  of  a  lot  of  land  in  Pordana,  (on  which  omd^  Jhi^A, 
other  lots  depended)  was  run  abont  the  year  1726,  and  soon  V^^V^K^ 
aAer»  a  house  was  built  on  and  near  the  NW.  corner  of  the  ShMnnaa  v. 
eaid  lot.    From  this  time  to  A.  D.  1799,  the  variation  of  tbe  g""]" 
needle  was  found  by  buildings  and  fixed  monuments  to  have  cumj"",  July 
been  five  degrees  (in  sevenly-three  years,)  but  notable  of  the  1799.-2  Phil, 
variaiion  in  Portland  had  been  formed,  nor  was  this  variation  fjjj'^igl*^ 
there  known,  as  it  was  at  Quebec,  Cambridge,  and  other  eWheat^esp, 
places.    The  line  by  the  ueedlt   was  rejected  as  uncertain,  Preston't 
and  ^arol  evidence  admitted  to  ascertain  this  line,  by  proviug  Jl^^ 
that  m  1736,  &o.  it  ran  by  Love  Lane  and  ceitaio  buikUngs  in 
«  certain  manor,  and  posseasion  fifty-nine  yean  according  to 
thofe  monuments.   It  is  a  universal  role,  that  coarse  and  dis- 
tanoe  yield  to  natural  and  ascertained  objects  ;  but  in  want  of 
these  there  is  no  settled  rule  &c.  See  2  Bibb's  Rep.  493. 

f  9.  So  in  this  action  it  was  decided,  that  this  line  by  mon-  2  Mnss  R 
lunents  is  more  certain  than  a  line  by  measure,  and  that  the  |^Howei- 
former  must  prevail  wheiP  they  difTer.    This  was  a  lot  in  Bos-  2Cain"367.-- 
ton,  find  ilie  deed  desi  l  ilted  die  iiout  to  be  forty-five  feet  on  ^Jobas.  R. 
Orange  bLicet,  and  iiouiided  on  one  side  by  land  of  tiie  heirs 
of  Hannah  Kent,  and  on  the  other,  by  lund  of  the  heirs  of  lavior,  iio, 
Joseph  Veasie,  and  the  distance  was  sixty-five  feet  on  Orange  i^ 
Street  from  Kent* s  to  Veasie's  land.   The  court  decided  as 
above,  that  the  purchaser  roust  bold  by  the  monuments,  and 
not  by  the  measure  described.  Same  principle  4  Wheat*  444. 

$  10.  In  this  case  of  Coc^r's  claim  several  important  wddolcd. 
jioints  were  decided,  one  among  others  as  to  boundaries.        r.  Adams, 

Sarah  Waldo  and  others,  iieirs  of  Samuel  Waldo,  sued  cumSSfcicL 
Jonathan  Adams  in  a  plea  of  land,  and  declared  on  tbe  seizin  J7»5, — 
of  said  Samuel  "VValdu  within  tilty-eight  years,  claimed  1000  6.Wheat.580. 
acres.  Plea,  not  guilty.  A.  D.  1C6G,  two  Indians  made  their  aadUbtance 
deed  to  one  Mountjoy,  of  land  the  other  side  of  Amorcoggin  Imconci- 
River  one  mile  into  the  woods,  where  he  should  choose.  aTd.  ^uie 
1673,  the  same  Indians  made  another  grant  well  locatejl,  and  ti«d,"iMt^ 
therein  bounded  it  on  the  grant  to  Mountjoy ;  his  title  was  well  e'th«>* 
conveyed  to  said  Samuel  Waldo;  and  he  in  1742,  located  Sgt^ 
1000  acres,  and  had  it  surveyed  by  one  Port,  who  made  a  ctrcum- 
plan  and  certificate  thereof,  wbicli  plan  and  snrvey  were  en- 
tered  in  the  books  ot  ilie  FaJmonth  j)roprietors  and  allowrd 
by  them,  and  they  compensated  him  for  what  they  had  sold  of 
this  1 000  acres,  so  recognised  his  title.    Under  these  propri- 
etors liie  deft,  claimed  ;  and  ihey  only  had  title  if  Waldo  had 
none.   Tbey  permitted  him  and  bis  heirs  to  remain  in  quiet 
possession  from  1742  to  1779,  above  thirty  years.  In  1773, 
Francis  Waldo,  a  son  of  Samuel  Waldo»  (he  being  dead,)  made 
a  fiurmal  entry,  ibr  himself  and  other  beirs^  tenants  in  common. 
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Ob.  89.  iirtft  the  pramiMS,  held  ihe  entrf  of  all.  A.  D.  17T9,  lud 
^rl.  4.     proprietors  granted  the  land  in  questioo  to  Joseph  Noyes  by 
y_0-         quit-claim,  he  sold  to  the  deft.,  with  a  proviso,  that  the  said 

grant  ^hotiUI  noi  intorforc  with  any  prior  grants  or  claims, 
whereon  the  deit.  tnici  L-d.  As  the  deft,  attempted  to  set  up 
a  title  under  said  pr()j)i  ietors,  tlieir  books  were  read  as  evi- 
dence, being  brought  into  view  by  both  parties  but  tiic  said 
grant  to  Noyes  in  1779  being  iofonnal  was  not  admitted.  On 
these  facts  the  court  held :  1.  The  said  proprietors  had  ad<* 
initted  Waldo's  title,  and  their  books  shewed  it :  2.  They  were 
barred  by  his  thirty-seren  years'  quiet  poesession,  they  being  « 
body  corporate,  who  could  no^'or  cuudfl  but  on  their  own 
seizin,  and  that  vs-iiliin  thirty  years. 

3d.  Said  Poi  t'^  survey  and  certiiicato  was  evidence  of 
Waldo's  seizin  and  possession  lu  1742. 

4th.  Though  the  bounds  of  bis  claim  were  beforo  mioertain, 
this  survey  reduced  theoi  to  a  certainty,  and  this  being  ad- 
mitted by  said  proprietors  was  not  to  be  viewed  as  an  e^parU 
survey. 

5th.  Mountjoy  was  not  bound  in  his  rifftimo  fns  the  deft, 
urged)  to  make  his  election  and  locate,  but  that  his  beirs  or 
assigns  might  do  it. 
Mass.,  Lia-  li.  In  this  action  to  recover  a  tract  of  land  on  the 

17  6  whute-  ^^^^P'*^***  River,  the  court,  on  argument,  admitted  in  evidence 
more  v.  '     ^  the  jury  an  andent  plan  and  actual  survey,  made  m  1731, 
Av«ni  L  ai.  by  direction  of  one  party,  to  prove  he  took  possession  of  tbo 
8.J.Goiiit.   lands  therein  contained,  and  the  bounds  thereof  $  and  as  to 
several  of  the  boundaries  mentioned  therein,  hearsay  evidence 
was  admitted  to  prove  where  they  were  situated,  as  Moose 
Point,  (joose  Cove  Freshet,  &.c.    But  the  court  laid  down 
this  rule,  to  wit :  that  in  order  to  admit  such  survey,  there 
must  be  proof  of  actually  ronntog  round  the  whole  Ind  hi 
order  to  obtain  possession  by  plan  and  survey.   A  deed  was 
,     not  admitted  in  evidence,  becaose  not  recorded  ;  this  was  not 
offered  to  be  read'agaiost  the  grantor  or  his  heirs. 
Mass.  Cum-      ^12.  In  this  action  our  Supreme  Judicial  Court  hrld,  in 
berlaiid         partition  l)rought,  that  partition  made  in  1729,  tlioniili  iio  lin  il 
^J^y^^^^'jllj judgmcut  was  entered,  was  yet  evidence  of  the  r\((  ni  ol  the 
r.'klWin.      possession  and  of  the  boundaries  the  party  claiiucd  under, 
having  proved  an  entry  by  other  evidence  ;  this  kind  of  evi- 
dence was  deemed  good  as  to  the  extent  of  possession,  or  in 
other  words  as  to  the  bounds  of  the  land  he  entered  upon,  be* 
cause  as  to  them  there  is  usually  no  better  evidence. 
Mas*.  8.  J.        ^13.  It  was  nnrrrtain  by  the  will  in  this  case  what  pasture- 
Dow  L  ux.r.  land  the  testator  meant  by  a  devise  in  it ;  and  the  court  allow- 
Martiii  ^  ux.  ed  the  witness  who  wrote  the  will  to  testify  what  the  testator 

— 4  Mniile 
8el.  n.  fi64S 
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meant  by  expressions  descriptive  of  several  pieces  of  land,   Ch.  89. 
and  ihis  kind  of  evidence  has  ever  been  allowed.  Art,  "4. 

^  14.  i^aiol  evidence  was  admitted  to  shew  llie  situation  of  Va^v^^^ 
the  laod,  though  contrary  to  the  description  in  the  deed,  a  mis-  Bay,  247  — . 
take  appeariDC  firom  the  nature  of  the  thing  itaelf.  1  Phi).  ,^/\>  ^ 

^15.  Baker  e.  Seekright,  the  court  admitted  parol  evi- 2DaiM9<^-. 
dence  to  prove  mnrked  trees,  not  in  the  course  or  terminntion 
of  tlie  line  mentioned  in  the  deed,  to  be  the  true  line  intended.  177.— a  Bin. 
Deed  rneniioaed  only  course  and  distance.  Dogan  v.  Seek-  10^- 
right,  4  Hen.  &  M.  125,  138. 

$  16.  As  to  customs  and  prescriptive  rights,  hearsay  or  tra-  8  m.  Com. 
ditional  evidence  is  not  admitted,  until  some  instances  of  the  ^]l.2u^^'^ 
custom  or  exercise  of  the  right  claimed  are  first  proved.  8477 

^17.  In  criminal  cases  the  declarations  of  a  person  who  3^1.  Com. 
relates  «n  extremis,  or  under  an  apprehension  of  dying,  the  Cbr.iNote*, 
cause  of  his  death,  or  any  other  material  circumstance,  may  ^ 
be  admitted  in  evidence  ;  for  the  mind  in  tiiat  awful  state  is 
presumed  to  be  under  as  great  a  religious  obligation  to  disckMC 
the  truth,  as  is  created  by  an  oath :  but  this  is  only  hearsay  evi-  ' 
dence,  and  ought  not  to  be  admitted  but  when  clearly  made  ^-^^Vicaie, 
under  the  impression  of  approaching  death.    And  if  one  be  ^' 
incompetent  to  testify,  as  a  felon  condemned  nnd  rtt  the  plnce 
of  execution,  his  dcchirations,  or  what  he  is  heard  to  say,  can- 
not be  admitted.   And  though  what  one  says,  sensible  he  must 
die  soon,     deemed  equivalent  to  speaking  ou  oath,  yet  what 

he  thus  says  is  not  cnMs-eaEnnuned,  and  tbefefbre  cautkiusly  to 
be  admitted  as  evidence.  * 

$  18.  Proof  of  pedigree.  Hearsay  evidence  is  sufficient  to  6  John^.R. 
prove  pedigree.   It  is  alio  a  liict  of  weight  in  proving  a  pedi-  ]^^{^^'^^^'' 
grec,  that  persons  describiniij  themselves  as  heirs  acknowledge  cooley"— 
a  deed  according  to  a  statute  (of  New  York)  before  the  mayor  Cowp.d91w— 
of  London.   In  ejectment  the  pit's.  lessor  resided  in  England,  Jj^****** 
and  claimed  lu  be  heir  oi  him  who  died  seized  of  the  laud  2  Johns.  R. 
sued  for  in  New  York.  A  witness  in  New  York  deposed  be  ^7  — 
knew  the  ancestor,  and  had  charge  of  the  land  as  bis  agenti  ^ 
and  corresponded  with  bim  ;  and  after  he  died  with  the  lessor  9  Johns.  R. 
of  the  pit.  who  (the  lessor)  impowered  the  witness  to  act  for  }^'_l|^^|2n» 
him,  as  heir  and  devisee,  and  that  the  witne<?s  also  derived  his  ^  i77._.Bun! 
inforroatinn  from  persons  acquainted  with  itie  lessor's  family.  N. P.2M,— 1 
Held,  this  was  prima  facie  evidence  of  the  lessor's  pedigree,  Dal** 
or  heirship  to  eo  to  the  jury.   15  Johns.  R.  220,  Jackson  t;. 
Browner;  18 Johns. R«  37* 

$  19.  A  mop  not  emdenee  4r€.  In  this  case  held)  a  map  of  ^  ^ 
partitioo  and  that  endorsed  on  it,  was  not  admissible  evidence  if^i|to^° 
to  prove  the  seizin  of  the  pit's,  lessor  in  ejectment,  though  this 
map  was  of  ancient  date ;  and  especially  when  not  accom- 
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Ch.  89.  paoicd  with  pOfifiefiekkD^  and  no  prior  title  &iiewo  in  liie  ptrtf 
Art.  4.     in  partition. 

V.^-v-Xm'      '^^       ^  granted  an  island  by  name  lo  B  in  the  river  Potomac, 
ecranch,     adding  the  courses  and  distances  of  the  lines  ol  it,  which 
Lodgttv.  oourses  and  line&  on  re«flurf«y  fvere  Ibmid  to  eioMo  &  put 

bouoaL  ies  --  of  the  bland ;  held,  the  whole  island  passed. 

2  Hayw.347.     $  2t.  ErTor  lo  the  Circuit  Court  te. ;  held,  hearsay  evi- 

—2  h^y,^.  deooe  is  iocompetent  to  establish  any  speci6c  fact,  wfaiebinita 

7  rrmch,  nature  is  susceptible  of  being  proved  by  witnesses  who  can 
ttTg/llop^  speak  of  their  knowledge  Claims  to  freedom  from  slavery 
bwn.  are  subject  to  the  same  rules,— ean  be  used  oaly  as  to  pedi- 

gree.   1  Wbeaton's  R.  6. 
1  Wheat  R.       \V22.  What  oui^ht  to  be  the  descriptions  and  boundaries  of 
IS^MttioB  lauds  iu  Keniuck^,  generally  must  be  such  as  to  enable  a  per- 


SOD  iotendiog  to  locate  the  adjacent  kiide,  miag  teasoi] 
oare^  to  find  sueh  boundaries  and  deseriplioae.  1  Wlieatoo^  R* 
393;5rid«307. 

14  Mbm.  r.      $  33.  B,  a  witness,  testi6es  in  a  trial  before  e  joslioe,  is  as 

i!i4,<237,  Le  ftppeal,  and  B  is  convicted  of  hopoeirf;  on  the  appeal  no 
m  v^Oon-  P'*^^  admissible  of  what  he  was  hcnrd  to  testify,  yet  he 
ble.  testified  on  oaUi,  and  t!ic  pnrfies  had  an  opportunity  lo  cross- 

examine  bis  testimony,  bee  Bull,  ^.  P.  295 1  3  Tauo.  R. 
S6]. 

leMiM.  R.  Hearsay  evidence  on  deft's.  part  is  not  admisj^ible,  to  prove 
*^»^*      there  is  an  heir  of  a  third  person  entitled  to  the  estate  sued  lorj 

clearly  till  shewn  dwe.  is  no  other  evidenot. 
6  Wbeaton,    ^     ^  bottndaijniay  befixed  bjparol  agre«BieDt,sarvey,  and 
61«,Bo3rfl't  31  years*  possession.    As  where  in  Kentucky,  in  I793»  tiio 
Uss?re  r      adjacent  owners  of  land  11  puting  the  boundary  line 
ravw  fti  a .  ^j,^^^  agreed  By  parol  to  tlie  line,  and  had  it  run  by  a 

or,  and  marked  and  possessed,  and  sold  by  it,  for  more  than 
20  years  before  the  suit.  Held,  this  line,  as  marked  on  the 
plat,  was  legally  established  and  conclusiTely  %  that  it  is  not 
aiFected  by  the  statute  of  frauds  ;  it  is  not  a  coiUract  for  tlie 
sale  or  conveyance  of  lauds  ;  it  has  no  iugredieuts  of  such  a 
«.^Dy!ik^a  oontrtct;  there  is  no  ^ttf  pro  and  Uie  court  do  not 
cslMt/m.  eoDsider  it  -as  a  conveyance  of  tiue  ftom  one  person  id  nnoib- 

er."  0  Joins.  61,  cited  Ch.  173,  a.  1,  s.  84. 
4  wheaton,  %  25.  A  incfijplhe  grwUf  and  &  dsfsrijpfiVg  entry  in  Km* 
488,  M  Ar-  (ucky.  In  a  grant  there  is  necessary  only  n  description  of  the 
land,  that  wdi  idenliiy  it  ;  but  an  entry  must  be  made  with 
such  certainty,  that  subsequent  purchasers  may  be  enabled  to 
locate  the  adjact ill  rmWttwm  at  law.  The  patent  is  the  founda- 
tion of  the  title,  nnd  neither  party  ean  bring  his  entry  before 
the  court ;  but  a  junior  patentee  claiinine  under  an  elder  en- 
try, may  in  chancery  support  his  equiiabie  liile  j  and  liiese 
dIsliiMitimis  apply  to  the  Virgiiiia  military  lands  m  CHno.  TI10 
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quantity,  ti  lOOOacces,  taken  into  view  in  demding  if  a  Ime  Ch.  89. 

doubtfulij  expressed  was  200  or  400  rods  long.  Art*  4. 

<5>  26  A  dned  well  described  lands  by  bounds,  qunntities,  K^'y^S^ 
and  occupiers^  but  as  io  a  parish  it  is  not  in ;  the  deed  passes  5  Taaa.  B. 

the  land.  207. 

^21.       boundary  walL     Trespass  for  pulling  down      r,  j,,,,,, 
part  of  the  pit's,  wail  he  was  erectiag  oo  his  close  &ic.  Matts  t*.lia\v- 
Held,  1.  If  two  mm  ba?e  a  partj  wall,  half  of  the  ttndmeaB  ^ 
of  which  8t8Bdi  oo  iho  land  of  eaobt  ihejr  m  therelbre  not 
tenants  in  common  of  die  wall,  or  of  the  land  on  which  it 
stands,  though  erected  at  their  joint  expense :   2.  If  one  adds 
to  ilB  heigiil,  and  the  other  poUs  down  the  addition,  the  first 
may  have  trespass  for  pulling  down  so  much  of  it  as  stood  on 
the  half  of  the  wall  erected  on  the  pit's,  soil :    3.  The  prop- 
erty in  a  wall,  erected  at  a  joint  cx])o»ise,  ensues  ilie  property 
of  the  land  on  which  it  stands.    14  Geo.  111.,  c.  78,  was  re- 
ferred to,  aiid  said  it  did  not  make  party  walls  common  prop- 
erty. 

1 38.  Bamiimiei  pnmi.  As  where  A  devised  all  that  1  Maak  &  8. 
my  im  ceiled  TVotmu  fism^  now  m  the  oocupatioo  of  A. 

^  nf»ij»^^«-^        1  ^'^t*  *s       r  title  r.  Soum> 

C Held,  ejectment  rar  two  closes,  not  m  the  occupation  of  or.— s  East, 
A*  C,  lay.  Another  devise  was  admitted  in  evidence,  to  prove  7P.— ii  East, 

the  two  closes  were  not  within  the  bounds  of  the  Trogues  ^JT**^ 
fiirm,  and  a  notice  to  quit  to  prove  they  were,  and  held  pnrcel 
or  no  parcel,  is  always  a  qucsiion  of  evidence  for  a  jury,  and 
that  it  I  ay  be  shewn  by  eviflence  of  what  parcels  the  farm 
consisted,  that  is  its  true  bouuclb. 

^  29.  A  deed  stated  a  course  of  3G  chains,  held,  parol  evi-  |  Caioei'  R. 
dence  is  inadmissible  to  prove  39  intended.  86e. 

$  30,  B4nmdttrie$  in  a  deed  e^ephined  by  poueenan  fyc.  4  d«t's  Ca. 
As  where  the  grantor  in  hb  deed  described  the  premises  as 
the  farm  00  which  he  then  lived :    Held,  to  be  a  latent  ambi-  iey._3  [  nun. 
guity,  explainable  by  evidence  aliimde,    A  certain  piece  of  H7  — 2  Hon. 
land  was  ckimed  as  being  within  that  description  ;  this  when  Vsi^llj* 
the  deed  was  given  was  in  a  state  of  nritiire  not  enclosed,  and  Dny,  yj»5.— 3 
separate  from  the  rest  of  the  farm,  ami  the  grantor  remained  ^"y* 
in  possession  of  this  piece,  and  ormpied  it  as  bis  own,  till  his 
death.    Held,  his  heirs  might  piuvc  by  parol  evidence  these 
£icts,  to  show  that  tliis  piece  was  not  included  in  the  deed. 

^  31.  Evidence  ef  a  hoiUidanf  line  in  ejectment^  and  a  pa-    Johns  r. 
ient  premmed,  He]d»  1.  That  parol  dechuratmos  and  con-  f  ^  caii!:!'| 
fassions  of  one  in  possession  of  knd  as  to  such  fine  between  sty,  sss. 
him  and  A's  land  may  be  admitted :    2.  Where  the  land 
of  both  parties  has  been  held  and  occupied  for  forty  one  years 
up  to  such  line,  it  will  not  be  disturbed  ;     3.  Where  the  an- 
cestor died  in  possession  of  land,  and  hi^  son  and  licir  contin- 
ued the  possession  tindisturbed  for  eighteen  years  or  more  , 
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Ch.  00.  belli,  it  might  ba  presumed  the  ancestor  purchased  the  tide: 
Art,  1.    and  4.  Of  the  colony  where  It  caused  a  wimef  kc^  in  1764| 

x^^v^^  diough  no  patent  bo  found. 

1  Phil.  Ev.  32.    Public  or  customary  rights.     Hearsay  as  to  those  is 

y!f'^^7~^*  admittn!  common  reputation  ^c,  beini^  matters  of  public 
329,  More-  liotoritly,  and  usually  disnisspd  by  all  concerned,  all  b;n!!>£^ 
wood  r.  the  same  means  of  iuioiiMauon,  atid  interest  to  asceriain  the 
JJ^~  g  ckioDu  As  if  a  corporation  has  a  prescriptive  right  to  toll  on  a 
699*  Weeki  V.  puhlic  navigation  he  the  question ;  it  is  evidence,  to  show  that 
|p^>^  — See  deceased  persons  have  been  heard  to  acknowledge  the  rights 
90^1^^^'  and  to  decUre  they  had  been  so  informed  hj  their  predeoe»- 
a.  J,  s.  90;  a.  sors ;  SO  ss  to  general  customSy  which  concern  parishes,  towns, 
%  »•  &c.    In  such  cases  general  reputation  is  some  evidence  of 

right  beyond  the  memory  of  Hving  witnesses^  and  tends  to  sop- 
port  a  modern  usage. 
IPfcn.  Er.  to  private  rights  claimed  by  individuals,  as  a  way  over, 

*WS»206»       or  common  in  another's  land,  the  law  is  unsettled  in  regard  lo 
F.  gys."  3  p.  iicaiiuy  and  common  reputation  as  evidence  ;  several  late  ca- 
b£.7ie,79B.  ses  both  ways,  as  14  East,  333,  330,  331 ;  1  Maule  Is  SeL 
Do'^"^  81,  679  ;  3  Maule  U  Sel.  494,  and  old  cases  tfaerem  eiled. 
^'    '  Phillips  thinks  tiiere  ought  to  he  a  distinetion  between  pubfio 
and  private  rights  ;  no  doubt  the  uncertainty  arises  partly  in 
an  unsettled  principle,  but  mainly  firom  iacts,  what  is  a  pubGe, 
,       what  a  private  right.    Those  who  use  a  public  highway  clear- 
ly claim  a  public  right ;  and  an  individun!  who  claims  a  way 
for  himself  oidy,  clearly  claims  a  private  right ;  hut  many  in* 
tcrmediate  ways  exist. 


CHAPTER  XC. 


IflDSNCX.   IKTEBE8T  Of  WTTIfESSES. 
Aet.  1.  Crenend  ptinewUf* 

^  1«  It  is  now  an  established  nde  that  eveiy  person  is  • 
competent  witness  m  a  cause,  if  not  interested  in  me  erent  of 
it:  2.  Of  sufficient  understanding :  3.  NotWiatbei  t  :  4. 
If  not  convicted  of  crimen  fiM:  and  5.  If  not  husband  or 
wife  to  a  party  in  iu 
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^2.  It  is  theriiore  a  queitioD  of  vast  extent  and  import-  Ch.  90. 
is  the  witness  ofibred  interested  io  the  event  of  the  suit  f   Art,  1. 

Thi'^  inqnirv  will  be  pursued,  1.  A*^  to  interest  in  general :  2.  v^^^v^^^ 
As  10  the  nitcrcsts  of  particular  descriptions  of  persons,  asSeelPhU.R. 
agents,  attornies,  consignees,  bail,  corporators,  factors,  heirs,  5ii^"i8^34 
informers,  tenants  in  common,  trustees,  &c.,  &c.  :    and  3.  _a  Surkie's 
The  exceptions  froia  necessity  &£c.,  m  rugaid  tu  tiiii  rule  of  R. 

^  3.  it  has  been  obserred  tlitt  tbe  leatt  direct  interest  m  ae._M  Kut, 
the  event  of  the  suit,  m  the  fpitnees,  ezeliides  him :  and  the  -ij!"""- 

^«    " .     ,  .  .  , ,  .        »      , .      ,  ^  230. — Bail  b 

true  qaesQon  in  this  respect  is  put  to  him  on  the  v&tre  ci  re,  l  )g 

joa  expect  to  gain  or  lose  by  the  event  of  this  cause  f  This  ciib.  T.v.  by 
question  involves  losB  and  gain  directly,  aiao  as  to  firtore  ic*  jgj^j^^*^ 
tions.  '  289.— Bui.  n! 

Several  rules  as  to  intpiest  have  been  already  stated  in  Ch.  1*.  iiB3, 2ij8. 
30,  a.  !  ;  others  will  now  he  stated  in  tiiis  article.  260— M'lNal. 

^  4.  Rule  1.     A  factor  is  a  mere  go-beiween  the  parties,  ly,  36, 43, 
and  is  a  competent  witness,  though  entitled  to  a  commission,  jr^. 
And  see  Hooper  0.  Pagan  U  aL,  abow  $  Dixon  v.  Cooper,  1«.  3  ^"^^ 


in  die  poond.  11  Moa. 

^  5.  And  so  a  factor  is  a  witnees,  ^ough  he  is  entitled  to  2  h.  bi.  580. 
aU  over  a  eertain  price  stated  ;  for  dus  is  in  the  ordinary        *  ^* 
course  of  business.    Benjamin  v.  Porteus,  Eip.  D.  714;  3 

D.  &  E.  27. 

^  6.  Rule  2.    A  mere  trustee  is  n  c  om  potent  witness,  if  l  W.BI.  86ft, 
he  gains  nothing  to  his  own  use,  or  loses  uoilmig  by  the  event  jiJe^o  J-"" 
of  the  suit.    As  an  executor  in  trust,  to  sell  part  of  the  testa-  214. — Gilb.L. 
tor's  esiaic  to  pay  debts,  (and  having  a  legacy  bc(][ueatlied  to  f/^J,^'"]^^ 
bim,  and  that  is  released,;  is  a  eompetent  mtness  to  prove  the  i^T.-  i  e^^e  > 
will.  His  being  liable  to  actioiis»  or  bis  having  aetsd  in  the  ^- 14.-19 


trust  is  no  objection,  though  poeabl^  the  wUl  mi^t  be  ^fiJrr^2254 
aside,  and  so  he  Sable  to  actions ;  snd  Lord  Mansneld  asked/  —GUb.  i.  e.': 


where  is  the  difference  between  an  executor  in  trast»  and  an-  123  -1  Esp.  * 
other  trustee  ?  "  His  being  liable  to  actions  makes  no  differ-  JiJ^jJ^^ 
ence,  for  so  are  all  aErcnts,  nnd  yet  they  are  allowed  to  be  wit- 
nesses." But  it  is  otiierwise  if  he  have  an  interest,  with  a 
trust,  he  then  is  no  witness  ;  when  a  trustee  has  a  bare  trust, 
or  a  trust  coupled  with  au  interest,  will  be  considered  in  an- 
other chapter  ;  so  a  devisee  in  trust  may  be  one. 

7.  Rule  3.   One  who  tfanihs  he  is  interested,  thoo^  not  saik  28a._ 
etricdy  so,  Is  no  witness ;  but  there  are  some  ezceptioos  to  stm.  129. 
this  role,  and  therefore  if  only  an  interest  b  his  own  imagina-  i^^^^  Em^. 
tiou,  and  not  a  lesjal  interest,  he  is  a  witness.    See  1  Dallas,  B.910b 
62  ;  2  Dall.  50,  Innis  v.  MiMer  }  1  Cain.  36»  ;  3  Johns.  IL 
166;  1  H.  &M.  U>7. 

$8.Rule4»jU  threemen  eivea  boiul,  and  oneoul^  is  sued,  the  Sra.  35,Lock- 

'  ^  hart  r.  Ora- 

basi^lMor. £.  170,  cHmII rbU.  £v.  m^ll  Joliai.  A.  «4. 
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Ch.  00.   other  two  may  be  witnesses  to  prove  the  execution  of  the  bond 
Jlrt.  I .     by  the  dcfi. ;  1  Esp.  301  ;  for  whether  the  actiou  be  support* 
s^^'^/"^/  cd  or  not,  they  must  ullinialely  pay  their  proportions  oi  the 
bond ;  and      they  must  iinaily  cutitribute  to  the  |iaynieiit  of 
it^  tfaey  do  DOt  get  rid  of  actioas  by  supporting  thisi  and  so  uot 
within,  the  (ith  rule. 
8tm.A83.~      $  9.  Ruk  5.   A  tenant  in  ponesMoo  being  fieble  (or  the 
j^o^-        metne  proJUt,  is  not  •  ivitness  for  the  pit.  in  ejectment,  as  he 
tftf  \  E^'   supports  thereby  his  ovm  possession  ;  here  the  witnessi  Mrs* 
fll4.  Pearce,  called,  was  tenant  to  the  Heft. 

Common-  ^  10.  In  tills  inrjiH^i  oi  ollice  the  Supreme  Jtjdicial  Court, 
tlp*^*A'n  ^'^  ^^^y  ^ '^^»  Samuel  Wilson,  on  the  land  sued  for, 

17^,  17.^7,  at  could  uot  bo  a  witness  for  the  deft.,  as  the  execution  may  turn 

rs'*''^^  -  ^'^^  ^  ^  *  ^^^y  ^"^^^  ^  *  second  trials 
8 JoSnrcii.  Wilson  was  admitted,  fiv  the  court  then  said,  the  execution 

234,  Wood  *  could  not  turn  any  persons  from  the  lands  but  those  made 
defts.,  (including  their  familins.)  B,  a  tennnt  under  a  dcvi- 
sec  of  part  of  the  estate  devised,  was  admitted  a  witness,  in 
rirrtmcnt  brought  by  the  heir  against  a  tenant  holdinir  [lart  un- 
der the  devisee,  aud  part  under  the  witness,  in  order  to  im- 
peach the  devise  and  validi^  of  the  will. 
9Egp.  n4t  ^  11*  Rule  6.  The  heir  apparent  is  a  witness  to  prove  n 
^mith  r  iJiIq  |0  ]ands ;  but  not  a  remotWer-maft,  for  he  has  a 
present  estate  in  the  land,  but  the  heirship  of  the  heir  is  t 
mere  contin^rency. 

Mass  Essex  12.  iiulc  7.    In  this  case  William  Wingate  was  seized 

Kov.  liydj  of  the  land,  and  was  in  debt  as  much  as  he  was  worth,  sold 
pidn*"wiii.    *^  ^®^^*        another,  his  two  sons,  for  £300,  and  took 

g^te.*'  Paine's  note  for  that  sum ;  the  deed  was  executed,  acknowl- 
edged, and  recorded  m  1789.  The  ph.  and  John  Win^te, 
two  creditors  of  said  William,  the  grantor  in  said  deed,  snp- 
posing  it  was  fraudulent,  levied  each  his  execution  on  tUe 
land,  one  on  one  pnrt,  and  the  other  on  the  other.  Tfie  only 
question  wa?.  if  the  snid  deed  was  void  on  account  of 
fraud.  On  aiguiuent  and  examination  of  Bent  v.  Baker  nL, 
John  Wingate  was  admitted  as  a  witness  ;  fi)r  tiie  court  said, 
though  be  was  interested  in  the  question,  or  tide,  he  was  not 
interested  in  the  suit;  nor  could  a  Terdict  in  this  action  be 
given  in  evidence  in  any  one  he  should  brin^;.  On  the  same 
principles  the  pit's,  warrantor  admitled  a  witness  for  him  in 
doMSttm  fregit,  though  tlie  plea  was  soil  and  freehold.  3 
Johns.  Ca.  82,  Van  Nuys  r.  Trrhunc  ;  1  Phil.  38. 
B    f  P  Wff  Revere  v.  Leonard,  above  stated,  Cli.  86,  a.  3,  Roh- 

^  '  *  '  buisi  was  admitted  as  a  wiuiess,  as  be  was  not  interested  in  tiie 
event  of  the  suit.  This  is  the  modem  rule  establisbed  in  Bent 
••Baker;  the  former  rule  was  difoent;  therefore  BuUer 
says,  on  noticing  the  t oire  dirtt  "  repelling  a  witness  is  not  con  • 
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fined  to  an  iaimediate  interest,  for  if  he  be  called  to  a  maiiev,   Ch.  90. 
where  be  claims  under  the  same  title,  liiou!:}i  ho  he  not  affect-   Jtrt.  1. 
ed  in  that  action,  vet  he  shall  not  be  adniitteii,  ;iiul  that  is  the  i  , 
case  of  commoners.  So  in  an  action  on  a  polic)  ui  insurance, 
any  vf  bo  have  insured  upon  the  same  ship  cannot  be  witnesses/* 
diss  Ridom  v.  Mbsoii    «}.   But  Bote  ftdd9»  ''yet  io  «9 
•edoB  bj  t  oiamr  Ibr  beating  \m  eemiit,  fn  quod  nrniimm 
9min$f  die  servant  mty  be  a  wilaen,  for  be  it  not  cmly  not  in* 
"MfttflfeMl  in  the  cailie,  but  nOt  in  tbe  question  ;  for  there  the 
question  is  the  loss  of  the  service,  and  the  action  he  ii  entWed 
te  is  of  a  difibient  kiod/*  Seis  lOMod.  m»  astoteaaiits  in 
comnton. 

§  13.  In  Pierce's  case  our  Supreme  JndfriRl  Court  seem  Commoii- 
to  have  taken  a  course  somewhat  between  the  old  and  new  p-^Se  Eg* 
rulc>.    He  was  indicted  tor  building  out  iiis  wharf  in  Salem  wx,  N«r* 
liarboiii ,  as  staled  Cb.  68,  a.  4.  VV.  Gray,  called  by  Pierce  as  I'WO. 
a  witucbs  to  prove  the  usage,  was  rejected  j  because  just  above 
he  bad  boilt  his  wharf  out  into  the  river  in  a  sunilar  manner, 
IS  the  deft,  bed  his»  so  biassed^  said  tbe  eooit,  m  the  genetsl 
cneaiion,  iriiedMr  an  mdhidttd  eooH  so  build  or  iwt ;  but 
Klfrej,  wbose  wharf  was  m  cooriderable  dlstanfse  below,  waa 
adndtied.  Certain  it  is  Gray  neither  gained  nor  lost  any  thinf^ 
by  the  event  of  the  suit ;  nor  epuld  the  verdict  in  this  case 
be  given  in  evidence  for  or  against  Mr.  Gray  ;  and  it  seems 
there  was  nn  influence  to  excite  bis  wisbe<;  nffectins;  bis  credit, 
rather  tban  an  interest  making  liim  incompetent.    It  is  true  in 
ibis  case  tbe  court  thought  it  proper  to  aibw  the  wimesses  to 
give  oi)lnioiis,  as  stated  Cb.  6P,  a.  4. 

According  to  tbe  old  luie,  it  ibe  master  ol  a  blup  bucd  a  Skio.  174.— 
ctistomhouse-officer  for  not  clearmg  ber  out,  tbe  owners  of>BM>tt^* 
gIDods  on  board  ooold  not  be  witnesses   for,  said  the  court, 
tl^  were  aO  concerned  in  one  botlooi.  See  BTNally,  98, 
Bofiieioe  Is  aL  e.  Ehon. 

^  14*  Role  8.  This  was  trespass,  quare  iSUatmmfitgU^  by  Mass.,  Lin- 
one  tenant  in  common  of  maiah  m  Boothbay  ;  and  tbe  coorl 
held,  that  another  tenant  in  common  could  not  be  a  witness  for  ^oait,  Fol- 
tbe  pit.  :  !.  They  nrc  both  interested  in  the  same  title  r  2.  l«rtOB»,Blor* 
Part  of  the  daiiuiges  the  pit.  shall  recover,  be  will  recover  to  ^' 
tbe  use  of  tbe  witness,  who  as  ilie  ground  of  bis  action  may 
shew  tlie  recovery  ;  buil,  as  said  10  Mod.  1^2.  he  e;ained  noth- 
ing by  the  event  of  the  suit,  nor  did  il  ai  uil  decide  bis  rights. 

^15.  And  12  Mod.  372,  it  is  said,  that  a  person  claiming 
a  fike  inteieit  with  that  in  dispute  is  no  witness ;  also  13  Mod. 
94;  Sidn.  174;  8Bac.989. 

^  16.  But  rale  explams  in  some  degree ;  that  is,  where 
the  witness  is  lo  derive  a  snre  tanst  of  action  from  bis  testi*- 
nxmy,  he  is  not  admissible  in  a  suit,  thoogh  it  ptit  no  money 
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Ch.  90.    iu  iiis  pocket,  but  is  on]y  to  yield  Iiiui  a  right  of  action,  or  a 
Art,  1.     direct  discharge  from  iiabiiiiv  ;  as  ia  FuUerton  v.  Murry,  the 
pli's.  lecovery,  who  called  the  witoess,  was  to  give  hini  a  c«- 
8e«  Ch.  90,  taia  cause  of  action  for  bis  part  of  the  damages  recovered. 
ID.  b£.  iM.    ^      So  it  hu  alwajs  been  held*  that  bafl  canoot  be  a  wit- 
s  flbw.  P.  G.  Mfls  lor  his  principal,  because  biassed  to  dischar^  him,  and 
^  — ^       thereby  himself,  not  in  fact  from  a  certain,  bat  Ae  probable 
B.  aw—  ^  event  of  a  tam  fwiat ;  but  if  the  bail  be  a  sttbscribb^  wit- 
stra.  406^  noss,  he  must  give  evidence  as  to  what  be  knom  as  such  a 
^  witness. 

M'Nallj, 4\  The  following  case  is  a  strons;  and  rlenr  one  to  this  point. 
41-  A  being  the  servant  of  B,  and  engaged  to  |i;u  his  own  board, 

4  Mass.  R,     applied  to  C  to  board  hin«,  and  proposed  to  iiiin  to  trike  his 
653,  Kmer-    pay  in  goods  ouL  of  B  s  store;  to  tbis  B  consented  and  piouus- 
JJJ^J!^_       ed  he  should  be  so  paid  ;  C  sued  B  for  llie  board  of  A;  held, 
1  Day  s  c«.    be  was  not  a  competent  witness,  for  if  C  recover  against  B, 
22.-see  a.    ^le  master,  A,  the  servant,  will  be  discharged  of  his  board,  and 
if  not,  he  wiU  be  liable  to  C's  action  for  it.   And  if  the  plL  in 
this  action  bad  obtained  judgment  against  B»  and  then  sued  A 
for  bis  board,  he  might  have  shewn  this  jodgmeni  >^i^Bed  in 
bar  be.  But  if  not  interested,  bis  testimony  would  liave  been 
useless  to  the  pit.,  as  it  would  have  proved  a  special  contract 
made  by  the  deft,  with  fbo  pit.  to  p^y  the  witnesses'  board  in 
goods;  this  would  have  disproved  the  contract  sued.  See  Mas- 
ter U  Servant,  Ch,  90,  n.  9  ;  and  1  D.      £.  163,  164. 
Mere  posNiLiiity  of  an  action  no  ol))fjction. 

A  is  piostcuted  for  bribery  at  au  election,  B  guilty  of  ibe 
same  offence  in  the  same  election  is  a  competent  witness  for 
A ;  B  does  not  gain  or  lose,  nor  is  his  actioiiaflfeeted*  4  East, 
180. 

§  18.  Rule  10.  If  several  be  interested  in  the  same  bottom, 
thejr  may  be  witnesses  for  eacli  other,  if  their  oootracts  or 
grounds  of  action  be  several.   For  instance,  one  mariner  may 
8  Bm.  889.   be  a  witoess  to  the  wages  doe  to  another,  for  their  cootrscts 

are  several.  See  rule  20. 
Skinner,  403.     ^19.  l^iile  11.  If  the  pit.  is  accountable  in  all  events  to  the 
^Bac.Abr.  ^yitness  for  the  thing  in  demand,  or  his  part  of  it,  he  is  admis- 
sible. As  where  a  maslei  took  a  prize  and  sold  it  to  the  deft., 
and  sued  him  for  the  payment.    The  court  admlued  one  of 
ihc  mariners  as  a  witness,  though  entitled  to  a  share,  for  to 
him  the  pit*  was  aosweraUe  whether  he  recovered  or  not*  So 
if  a  captor  release,  be  b  a  witoess.  llass.  Sup.  Jud*  Court 
1776,  Eldridge  «•  Hopkins* 
Farr.  R.  63,        30.  Rulo  13.  If  000  had  an  interest  but  it  bas  ceased,  be 
rLuosoV-^     ^  witness.   As  where  one,  seven  jears  before  called  as  a 
7  ttHZ^Si    wimessy  bad  taken  the  profits  of  an  estate  under  one  partf  ,  be 
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is  admissible,  as  he  maj  p!cf)d  Ifae  Mt  of  limhatkNiS*    Hii  Ch.  90. 
svideoce  was  as  to  boundaries.  Art.  1 . 

21.  Rule  13.  So  an  interest  that  is  not  a  ground  of  nciion  ^^-^^v-^.y 
is  of  no  weight.    As  where  A  and  B  witnessed  a  feoiiinent  J^^**^^ ' 
and  livery,  and  then  B  became  teuani  in  commoa  at  will  of  4^8"— j^Mod. 
part  of  the  land,  he  is  a  witness  to  prove  the  feoffmt^ut,  iliis 
ibo  btnig  in  afifmaaoe  of  the  kattmeuu 

4  33.  Rde  14.  A  reeeipt  far  money  of  ooo  if  not  legal  Jf '""".f;^ 
•fideoee  where  he  ceo  be  hid  es  a  intooM.  As  where  the  s.TcoqiS^ 
pit*  ofibred  in  erideooe  e  receipt,  to  prove  moiej  ptid  by  the  gwcs  v. 
pit.  «>  ft  third  peim  for  die  deft.,  end  at  bit  request.  The 
diird  person  gave  a  reeeipti  hot  it  was  rejected  beeaose  he 
could  be  had  as  a  witness  j  because  his  testimony  was  better 
evidence  thnn  the  receipt,  though  in  practice  such  receipts  are 
usually  admitted  by  consent. 

^)  23.  Rule  16.  One  sells  his  interest  is  the  buyer^s  witness,  ^Jj*"**-^' 
As  where  A  and  B  joiiuly  d  goods,  and  consigned  them  tia».  Wflib.* 

io  the  iijasler  for  sales  and  leLuiiia,  to  hmi  A  only  was  known. 
After  the  ship  sailed  A  and  B  severed  their  interests  in  the 
goods,  and  A  gaiFO  a  wiitteo  diraetioa  ttvthe  master  to  aceoont 
with  B  for  a  moiety  od  the  dnp*8  retuni;*B  presented  ihb 
order  to  the  master  and  demanded  payment  of  him.  He  not 
having  brought  the  proceeds  in  the  ^'essel»  refosed  to  account 
with  B  ;  but  at  the  same  time  said,  he  was  ready  to  account 
with  the  right  owner,  and  when  the  proceeds  should  arrive  lie 
would  pay  them  to  B,  if  they  belonged  to  him.  Held,  B  may 
sue  the  master  for  the  moiety,  and  A  is  a  competent  witness  for 
B  in  this  action  ;  and  this  rule  will  hold  wherever  one  sells 
wiiliout  warranty. 

24.  Rule  16.  If  a  paiiy  in  an  action  after  commenced,  JJjJ^jS!^* 
take  a  deed  to  strengtlieo  Ina  title  from  a  third  person,  it  is  not  17»7,  3.  J. 
nrideoce.   In  dns  ease  after  dM  action  was  oonunenced,  the  ^"^^^'f' 
defts.  gpt  a  release  of  the  Kennebec  Proprietors  of  their  tide  Yomigl^  Ii. 
in  the  lend,  and  the  court  would  not  idlow  it  to  be  read,  Ch.  89,  a.  4, 
tbough  the  defts.  had  a  right  to  claim  this  release  before  they 
ware  soed.   Also  io  this  action  depositions  were  allowed  to  coam.'  * 
prove  A  was  the  son  of     though  no  evidence  was  produced 
that  the  birth  was  not  recorded,  direct  testimonj  may  be  is 
good  as  the  record. 

f  '25.  Rule  17.  Evidence  of  advancement.  The  father  gave  l  Mass  R. 
his  soil  a  deed  for  love  and  affection,  and  %>s.  consideraliou  Sc^rttt-ftwtt 
puid  ;  this  is  no  evidence  of  advancement.  8  Mai».  R.  143. 
What  is  evidence.  Coop.  Jus.  515,  575. 

4  36.  Rule  18.  Whererer  a  private  seal  is  used,  it  must  be  s  tat,  o^i, 
proved  lo  be  the  true  seel,  as  in  an  action  on  a  judgment  in  ^^^* 

8JcdiiM.B.310,3I6.— lOMod.  106, 100.— Feake'9E.6J^-«D.b  £.303.-6  J9klM.IL89t« 
—1  Bof.  Ifc  P.  a00/^eal»*i  S.  ISS,  110. 
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Cs.  90.  Grenada,  and  seal  affixed  ^  held,  it  must  be  proVed  it  was  the 
Artm  1*  seal  of  the  island  or  cotirt  there,  in  addition  to  evidence  of  the 
\_#~iu-ic  -  jiide:e's  handwritinjr.  And  for  the  want  of  the  seal  of  the  court 
in  France,  an  Eni^lisli  court  refused  a  copy  of  a  condenma- 
tion.  There  no  foi  el<:n  sciil  is  public  but  that  of  the  state.  Pub- 
lic seals  prove  themselves,  as  lho*>e  uf  tiie  state  every  where, 
and  those  of  the  superior  courts  every  where  is  the  itaie.  A 
•eal  muat  be  wax  or  lofiie  tenadous  aoitter, and  not  i  acival; 
naoy  caaes  eited,  Adama  e.  Keer. 

%  37.  Rule  19.  A  witness  lo  a  faet  cannot  disqualify  hin« 
aelf ;  as  where  A  is  a  witness  to  a  fact,  and  is  then  disinter- 
ested, he  remains  one  unless  his  nftcr  interest  if^  rnst  upon  him  by 
law,  or  by  the  act  of  the  pany  calling  him.  Therefore,  if  after 
the  event  the  witness  becomes  interested  by  his  own  act  alone, 
atul  witliout  the  consent  of  the  party  calling^  him,  he  is  still 
IMasa.  R.  1.  competeat.    As  if  tlie  witness  become  acimiaistialor  &£C.  ia 

oaaaa  of  nn^ws,  or  if  he  lays  a  wacer  lie. 
4m  \  If  A  and  B  each  have  an  action  pending 

biim kd.* ,  against  C,  arisbg  out  of  the  same  transaction,  A  and  B  are 
TbompMfl.   witnesses  for  each  other,  neither  has  an  interest  in  the  event 

of  the  other's  action.  . 
Peake's  E.  29.  Rule  21.  So  an  interest  removed  by  a  release  or  a 

DoagVl3»  tender  of  one  is  no  interest ;  and  a  refusal  to  receive  it  makes 
141,  Goodti-  no  difference,  whether  made  and  tendered  by  the  witness  or  by 
for£-S'*D  pa^^y  to  bim  to  get  rid  of  his  interest ;  for  there  is  no  pre- 
9^10^1  sumption  of  bias  by  interest  in  the  witness'  mind,  when  he 
417,  Iw^  '  has  done  all  he  can  to  get  rid  of  it.-  And  it  is  enough  he  be 
lab^ab isf*  ^  testifying.  Windham  «.  Cbetwynd, 

4M.  '        Nolten,  Judge,  «•  King,  exr.,  and  many  cases  abo?e  and  after 
cited. 

3  Mms.  R.        a  30.  A  consisrnee  of  p-oods  on  his  own  account  refused  to 

-      receive  them,  and  then  sold  tliem  ns  the  consiennis'  ae:ont  ; 


^ ,  

held,  that  he  was  a  competent  witness  for  them  m  their  action 
against  tiie  buyer  for  the  price  of  the  goods,  though  he  en» 
dorsed  the  bill  of  lading  ia  blank,  for  he  had  no  interest. 

Mass.,  C  um- 

^  81.  The  pit.  in  thb  action  released  to  his  warrantor  the 
beriand,  July  benefits  of  iho  Warranty  $  this  sufficiently  removed  his  interest 
rouiobj'^s.  ^  noAt  him  a  witness,  though  certain  minors  held  his  wa^ 
J.ConrL '    ranly  who  had  not  released  ;  but  they  were  not  pni  tl(  s  to  this 
action,  and  that  part  of  his  warranty  could  not  be  affected  by 
thr  event  of  it.    Deed  made  in  17G6,  deemed  void,  neithwf 
grantors  nor  n  antccs  being  in  po'^sesi^ion.  See  Seizin  iszr. 
8  Maw.,  It       %  32.  Assumpsit  by  the  promisee  against  the  maker  ot  the 
487,488,      note.    The  defence  usury.    The  deft,  had  said  the  witness 
rha?J!l      ^®  produced  owed  and  was  to  pay  the  demand  as  well  as  the 
1  FtiiU^Evid.  deft ;  held,  be  eoald  not  be  sworn.  2  Yeatea*  R.  128 ;  1  Cox's 
R,  46,  277. 
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Om  certain^-  wMomMm  to  ooe  or  olfaer  perm  it  a  iri^  Cm.  90* 

As  where  an  endorser  of  a  note  received  money  of  tlie    Art,  %* 
maker  to  pay  it  to  the  endorsee  ;  held,  the  endorser  was  a  K^^^'-'kJ 
witness  lor  the  maker  ubcn  sued  by  the  endorsee,  to  prove  it 
paid,  as  being  liable  as  endorser  to  the  pit.  if  the  action  were  ghaw'  ^SSe 
defeated,  or  to  the  maker  for  liic  money  if  the  at  liuti  was  a.  lo,  ii,  &c. 
susiaiued  against  him.    But  see  4  Taua.  464,  6lc,  liie  better  i26^??'d 
opinion,  the  costs  also  must  be  considered.     •         «  £.  153, 

f  38.  Hacring  tfauf  fiur  cooMlend  imMHy  and  tdbolod 
ioSM  gMMTil  fdes  wad  tion,  not  m  oonfaniMitlj  to  bo  or- 
rnQtd  indor  portienlor  lioids  of  inloffoi^  Moi^^ 
01  ineonprtMty  k  tmj  next  be  propor  to  cooaidor  tlili  ii 
ost  in  a  Mrioo  of  aitioleo  in  tiM  obqpter,  as  it  reapnott  ptrtio* 
ular  ckases  of  pmma^  caUed  to  testify  in  suits  or  causoa  on 
the  stand,  or  by  giving  their  depositions.  Aiid  so  entirely  in- 
dependent of  each  other  are  these  clnssca  in  respect  to  this 
interest,  that  no  wiint  of  method,  or  disadvantage  is  perceived 
in  taking  them  generally  in  alphabetical  order,  so  far  as  they 
will  be  included  in  this  cliaptn  ;  tor  some  wiii  better  come  in 
undei  cei  iain  iicads,  having  i  t^ierence  to  the  subject  mailer ; 
as  negotiable  conirads,  naturally  including  drawers  of  bills 
ana  jNionuHOiT  notBSf  aooopamy  ooooffiofSt  ana  onoonooa  f  wi 
ter^  natmalljr 


o«iiBr«  nttOMtljr  inflfciding  tontntk  in  oooimnn  lee.»  whoao 
i»»  an  ot^  not  aocording  to  tlie  effects  of  tiw  soit  $  as  tnlby 
wbere  tfaoso  who  can  or  cannot  be  witnesses,  on  accooot  of 
tboir  iotoreat  &c.,  may  bo  boat  bfought  into  view  $  aoasto 
apme  other  subjects. 

^  31.  If  n  pnrty  in  an  action^  if  dorided  against  him,  would  ISalk.  287. 
be  entitled  to  ra;iiiu;iin  an  sciioii  against  A,  he  cniinot  ral!  A  ^^\q*j 
as  a  witness,  as  his  interest  would  be  to  avoid  this  new  action  — jScb.io^ 
ao^ainst  hinu^*    See  this  art.,  s.  17;  also  Kmerson  v.  An- 
drews. 

Aar.  2,  Agents,   ^  1»  Witnosaes  or  notonaeoonnt  of  in- WkMtbea- 
toNSt.  AstoaDdwsovwd  doscriplknisofpafmcaUoaas,^^^^ 
wilmaiiios,  standing  in  certain  rolttions  to  tfao  parties  in  the  suit,  prindiMj,  ««• 
Of  otfaon  supposod  to  bo  mimstod,  generally  a  singb  qnoe-  ^^f^  ^ 
tion  IS  to  be  asked  ;--I>oes  this  person*  so  called,    expect  Phji.  ey.  os, 
to  gain  or  lose  by  the  event  of  tbe  cause  f "  And  it  is  imma-  loo,  loi.— 3 
ISful  wbilbor  tbis  iotarest  is  proved  by  other  evidence  than  ^'i^™;^^ 
his  own  answers  on  oath,  or  comes  out  in  his  examination  on  260.-2  Johns, 
the  voire  dire.    And  if  ihc  witness  really  has  an  niterest  in 
the  case,  that  by  law  excludes  his  testimony,  it  is  immaterial  n 
in  what  stage  of  the  trial  it  appears;   for  on  this  interest  60. 
appearing  he  must  be  set  aside ;    therefore,  ia  liic  <  asc 
of  FuUerton  i>.  Murry,  sidled  Ch.  90,  a.  1,  r.  8,  the  pit's.  JJ'Jj!?****' 
sinew  were  caUed,  and  set  asido  albr  Ifaey  had,  on  tba  soars  ^* 
dirtt  swoni  thof  wm  not  interested,  it  oonuog  out  in  tbo  trial 
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Ch,  00.  that  they  were  tenants  in  common  with  tlir  pit.  as  to  part  of 
^rf.  2.  the  Innds,  and  t!ii*=;  by  his  own  showinji.  And,  generally,  one 
is  my  agent  wliem  \  cr  I  act  by  him  or  employ  him  to  act  for 
me  in  my  afi'airs.  13  IMnss.  R.  379.  The  pli's.  general 
agent  sold  his  goods  to  A  and  look  in  ^ja)  iiient  his  order,  pay- 
able to  bearer,  which  was  dishonoured  $  pit.  sued  A,  and  the 
action  was  supported  bj  the  agesf s  tesdmony 

It  has  been  alreedjr  atitedj  and  ai  aaid  by  Lord  Maniield, 
in  Lowe  v*  JoUi^  agents  genetafly^  are  attomd  to  be  wi^ 
naesoB,  and  henc6  to  esclnde  them,  tfaeb  hnemt  most  bo 
ahewi,  and  as  this  interest  may  arise  in  thoooaoda  of  ways, 
nothing  more  can  be  done  here  than  to  select  sone  eas^  in 
order  to  establish  some  geneiml  rules  of  efidence  m  this  le^ 
pect. 

I^icbolaon's         2.  In  this  case  it  was  decided  that  an  agent  to  sell  lands, 
fljn  o  *'j,^jj,5' muier  a  written  riuihority,  which  had  been  lost,  was  not  a 
246.— 1  Mass.  competent  witness  to  prove  the  contents  of  it ;  but  otherwise, 
^^edbam         ^  broker.  And  in  Needham  r.  Gorham,  Nov.  1806,  our 
V.  Goriuun.    Supreme  Judicial  Court  admitted  Peter  C.  Brooks,  the  policy 
broker,  and  agent  of  the  deft,  and  other  onderwritaca  on  Ilie 
policy,  to  prove,  on  the  stand,  the*  subslanee  of  his  panil  an^ 
thorii^  to  refer  for  them,  an  award  under  his  referenee  baia| 
pleaded  in  bar  of  NeedbaoTs  action.   And  ithas  been  oftsn 
aaid  that  the  strict  rules  of  evidence  are  not  extended  to  nasr* 
cantile  transactions.  See  2  Dallas,  300. 

^  3.  Generally  an  agent  has  no  power  ovor  the  9ii!t,  nnd  i? 
never  liable  to  costs  but  by  some  special  agreemeni.  Am!  i;i 
Cabot  «.  Bingham,  as  already  stated,  Bingham  was  allowed 
to  nse,  in  his  defence,  in  an  action  against  him.  depositions  he 
iiad  iuin.seii,  as  public  agent,  taken  abroad  ,  and  because  there 
was  no  dispute  when  he  took  them,  he  then  was  the  proper 
officer  to  take  them,  and  the  testimony  in  them  most  have  lim 
wholly  lost  if  not  admitted  in  evidenee;  diis  admisskm  tlisK* 
M!irtin*I'  ai.  ™  ^''^  moasure,  of  necessity.  And  this  is  often  dM 

r  Morril  — 2  case  where  one  acts  by  bis  agent  OT  servant.  As  where 
f  Johoftlxiu  clerk  paid  more  money  than  was  due  on  a  bill,  he 

^Qj^  was  admitted  a  witness  in  an  action,  brought  by  the  banker,  to 

TProvpr  bnrk  the  snrphis,  and  this  from  necessity  ;  fhni]c:h  oh* 
j<  ct(  (i.  ii  the  pits,  did  not  recover  of  the  deft., the  clerk  would 
be  answerable  to  them. 
I  Salk.  230,       ^  4^  So  where  the  pit's,  son  had  a  general  authority  or 
^^iVts'^ai '  a^^eiicy  from  his  I'aiiier  to  receive  and  pay  out  his  monies  ;  the 
6iK).  son  received  Ins  father  s  money  and  gave  it  to  the  deft,  and 

in  trover  for  it  by  the  father,  the  aoo  was  admitted  a  imlaeas^ 
to  prove  the  delivery  to  tba  deft.  This  was  an  ovdinaij 
transaction  m  busineBB,  so  no  release  was  given  to  the  afeol^ 
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^  6»  But  jo  another  case,  not  in  the  usual  couraa  of  busi-  Ch  90. 
Hess,  a  release  wu  reqiuied.   As  where  one  Wood  tegukr^    Art*  3. 

received  his  master's  money,  but  paid  it  to  the  defts.,  on  ac-  ^s^V^J 
count  of  lotteiy  tickets.   7  D.  k  E.  480.    A  receives  money  Cowp  197, 
of  B  to  pay  to  C  ;  A  is  a  witness  to  prove  his  agency  to  C.  ^^^^^ 
See  Mesfer  and  Servant,  Ch.  90,  a.  9.    An  agent  of  the  in- 
sured, applying  as  a  broker  to  get  insurance,  is  a  witness  of 
aecessi^,  like  otlier  agents.  1  Johns.  Cns.  408. 

Art.  3.   AtUMrnieSf  counsellors,  solicitorSf  ^c.    §  1.  Be- Wrigfctr. 
tMfM  tee  and  their  cUents,  the  kw  reeognnea  confidential 
coinaiunieitions  that  ought  not  to  be  diacbaed,  even  b  the  ad-  Bmr.  laar^ 
niittiitration  of  jaatice.  By  onr  connkutioBa,  as  well  aa  laws, 
every  person  may  conduct  or  defend  his  cause  by  attomies.  i^,^ 
it  is  the  r^glit  of  the  citizen.    And  the  law,  by  permitting  this,  Vera.  474, 
Mabhahea  a  trust  and  con6dence  between  the  client  and  the  1^^^* 
peraon  sn  employed,  which  that  law  will  not  suffer  to  he  vio-  (  a.  38.-3 
lated.    Full  and  exi^licit  t  ouimunications  in  confidcnrr  are  of-  Aik.Mfii— 
ten  essential  to  the  proper  management  of  a  cause;  hui  ihe  A„jre„.  ^'ji 
cHent  would  never  be  safe  in  jnaking  them,  if  the  facts  so  s.  i».~icaiiu 
confided  to  his  counsel,  were  by  any  means  to  be  disclosed.  ^ISJ^^S** 
The  law  iherefore  says  to  the  client,  disclose  to  your  advo-  120^ 
eaie all       oiicnmatancea  attendmg  jour  case ;  relate  the  i&in.  157, ' 
ftets  of  it  ID  hun  aa  yonr  advucate,  both  m  eontemplatioii  of,  ^  s^jli!' 
asd  dming  the  cauae,  and*  neither  ahaH  he  bo  oalM  upon  or  mot.  e.'Sm:  ' 
permitted  to  dhwloae  the  facts  ao  conununicatedV  at  any  time ;  ^^Jl^' 
and  if  in  these  comnmnicationa  jon  must  use  an  interpreter,  miCHB  jt 
he  is  eqnallgf  bound  to  secreey.   But  thia  confidence    is  con-  e.  763,  tei. 
fined  to  counsel,  solicitors,  and  nttomies,  when  acting  in  their  ^^'fe^^ 

respective  characters."  Tliis  rule  boins:  general  if  not  imiver-  Rastall.  

aal,  the  exceptions  of  cases  not  rnniing  within  it,  arc  the  mat-  4D.&,Ji.43l. 
ters  which  mostly  deserve  attention.    And,  1.  Tliey  are  wit-  ^J'^*^ 
ncsses  to  what  they  know,  before  retained  ;  for  as  to  such  Mimf.  122. — 
matters  they  are  in  ilie  siiualiou  of  others  :  2.  As  to  Tacts  ^'^g-o'  ^?Tcb 
their  own  knowledge,  without  being  counsel  or  attorney  in  the  koips  "25.— 
cauae ;  as  if  a  witneaa  to  a  deed  produced  in  a  cauaoy  the  at-  — M  NaUy, 
totney  shall  bo  exammed  aa  to  its  execution  :  3.  So  if  he  be  l^^!!  1!  ^ . 

^  sundry  casef. 

pteaent  when  hia  client  waa  awom  to  an  anawer  m  chancery,  —Most  of 
upon  an  indiciiiK  nt  for  perjury  he  would  bo  a  witneaa  to  prove  *he5f>  nnd 
the  fact  of  taking  the  oath,  and  no  matter  of  aecreoy  commit-  ^^^n 
ted  to  him  by  his  chent.  found  in  1 

\nfi  nccordinz  to  Wilson  r.  Rastall,  if  one  rereive  my  let-  ^'^ijf'^*^ 
lers,  ihrougli  a  third  hand,  proving  my  bribery,  but  flnr*=  not  John»CA. 
receive  them  as  my  attorney,  but  derlmf  s  so  to  be,  lie  is  a  26.3. 
witness;  for  here  is  no  professional  confidence  j  nor  is  there  c,^iifn^'*** 
any  confidence  after  the  suit  is  ended  ;  nor  in  notice  given  by  Kendnck.-- 
the  other  party  &c«  ^ 
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Cn.  90.  2  This  confidence  is  conhned  solely  tf>  counsel,  and  to  no 

jirt.  3.  friend,  as  sik  li.    Hence,  a  sure, eon  is  bound  to  commuiucaie 

^^^v^^  ^"y  infoiniayon  he  has,  in  consequence  of  his  professional  at- 

8  Bl.  Cora,  tendance.    But  said  one  is  not  permitted  to  give  in  evidence 

Chr.  Noteti  a  secret  intrusted  lo  him  io  confidence.  1  Ld.  Haym.  733. 

1  iMlu ,  «s  diffiNrenee  is,  whedier  tiie  oontmwueafkiiis  wqm  made  bj  tht 

client  to  his  attoimejr  in  oooftdence,  as  instructioos  fiv  «aa* 
4  D  6^  i  431  ^'^'i^^      CBiise»  or  a  mere  graiu  dictum   Hmice  the  Mo^ 

cites  M  Nai- '  ^ust  glve  evidence,  if  required,  of  convennliiNi  between 
ty,  167,  168,  him  and  his  client,  touching  the  justice  of  the  cause  after  it 
p"^4!l.o  ^1^^  been  ro!icluded.  In  this  case  the  conversation  wns  after  a 
Stark»e,230,  writ  oi' inquiry,  executed  on  an  iutrrlru  uiory  jiHl'j;ineiji,  ami 
^^P'^^j^"****  after  a  roiripi  nrnise  made  thereon,  and  so  alter  the  purpo-c  of 
disciMecon-  '''^'^  uhtained.  The  secrecy  is  the  client's  privilege, 
fe»sions.  and  iounded  on  the  policy  of  the  law,  grownig  out  ol  the  ne- 
11^2^?^*  ^^^^  employing  counsel  and  attomies  in  distant  courts, 
East,  367.—  Of  wJMfTe  property  is  much  extcadad  and  laws  are  greatly 
MMv* 1^  muhipliedt  or.  legal  mcetias  become  mimetroiu  in  practice ;  but 
i6Mndrew<:  ^  ^  attomoy  koows,  of  his  own  koowWdss,  la  yMm 
V.  Solomon  the  privilege  J  DOT  what  is  in  Its  nature  paUic,  as  £e  tme  date 
i^et^'s  K.  q£  1^     j .        guy  iiiiog  \^  without  bis  ciimlff 

TaalM,  4»  acquainting  bim  ;  nor  any  thing  the  duent  may  tell  hk  attor- 
ney in  common  convev^.^fion.  I»eins;  in  no  manner  professional 
instructions;  nor  relating  to  any  cause  in  whirli  he  is  engaged 
for  or  co^sidted  by  his  client,  nor  intended  to  be  employed; 
nor  where  he  talks  to  liis  aiiorney  a«  a  friend  or  acquaintance 
only,  and  not  as  his  counsel ;  noi  any  |)i  i\  ate  trust  between 
man  and  man;  nor  a  case  in  which  the  aiioiney  id  a  witne^ 
to  an  insmiment,  as  than  he  pledges  himself  to  gi^e  evideaci 
of  it ;  nor  any  oolhieral  fiicts ;  nor  the  cMent's  bandiiriiai^  Is 
an  anstrumeot,  as  none  of  theaa  cases  are  within  'the  reason  af 
the  confideoce* 

6  ^'      ^  ^*  When  a  paftj  calk  on  his  attorney  as  a  Wftaesib  ^ 

iS^xCty  M.^  Other  parQr  may  cioss-exaraine  him,  but  only  to  the  asflO 

—a  Atk.  624  matter  to  which  he  is  called.  An  attorney  cannot  be  compel- 
jT^Tfit—s  produce  a  pa|Mr,  his  oiieot  has  intnisied  to  In^  in  an* 

Mass.  R.  870.  Other  cause. 

?^^Burlki       ^  ^*  '^^^^      servaril  a  irifyess  of  necessity.    As  where  an 
tonr.  Dt-yer!  ^^^Her  was  drawn  in  1 1\  in  of  one  to  receive  coods,  and  he 
_2  Esp,  Ca   endorsed  a  receipt  on  ii,  adinitlcd  a  witness  in  an  action  as  to 
2Jjr^^    them,  and  especially  when  offered  to  be  released.   A  ^istice 
can  decide  ooly  on  the  endenee  |irodtioed  before  luaai 
court,  not  on  his  own  previous  knowledge.   He  should  kne 
received  the  lelease. 

1  Pliil  Kv.19 
..See  Cb.  S3, 

•.  a.— •  £ip.  Ca.  119^  Taunt.  aiev-«BiB.  196^18  Jolmi^lL  301 


^  6.  When  the  agent's  admissions,  letleii,  lie.  bind  the 
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princifiL^WIiBQ  tl-  ii  fvofwl  thai  A  it  agent,  of  B,  whatdrer  Ch.  90. 

▲  do^  or  sa3r8,  or  writes  in  making  a  contract,  as  agent  of  B,  Art*  4* 
is  admis^'^le  in  evidence ;  bemuse  it  is  part  of  the  contract, 
which  iie  mnkcs  for  B,  nnd  which  therefore  binds  him,  but  it  is 
not  adnussibie  as  the  agent's  account  of  what  passes  ;  tiiey  are 
admitted  as  representations.  See  Bingham  Cabot  al.  in 
error,  o  Dallas,  i>y  ;  wheie  B's  letter  was  adaiititid  lo  prove 
he  acted  as  agent.  Cb.  227,  s.  31  ;  1  BarnwaU  Alderson's 
R.  347.  GeneraUjr  a  fiictor  prom  his  own  pofror  in  mei^ 
MlQo  cim;  but  in  fho  sales  of  lands  tiw  agent  must  bavo  a 
written  power.  2  Yeates*  R.  98.  The  mere  acts  or  deolara^ 
IMS  of  an  mnt  wiH  not  prove  fab  agency.  1  Yeates,  205. 

As*.  4*  iumttt^ corpoftrfpff  exists  in  a  multitude  of  oases  8eeGfc.f^e. 
In  aO      Stati^  as  corporations,  and  the  members  of  them  are 
very  numerous,  and  they  generally  have  an  interest  where  the 
corporation  has  any.    And  nt  common  law  the  least  direct  ^  ^  ^  j< 
interest  rendered  them  incompetent  witnesses  for  tlieir  cor- — 5D.  iiE. 
poraiion,  whether  town  or  parish,  bank,  turnpike,  or  other. 
How  witnesses  if  not  rated.   2  East,  659,  562 ;  €  D.  S(  £.  ^'^^ 
157. 

3.  In  this  action  to  recover  a  penalty,  the  eottrt  refused  Man.  E«ex, 
to  admit,  as  wimesses,  aoj  of  the  mbatutancs  of  the  town  of  j^'^l'H^* 
Gkracesteri  where  the  town  had  directed  the  suit  to  be  msti-  roiter,  out 
mied,  and  netc  of  the  peoahy  was  to  the  poor  of  the  town, 


though  the  part  to  each  individQal  was  a  mere  ttifle.  51 , 

^  3.  This  minute  interest,  at  eoihmon  law,  that  excluded  Eant,  hai. 
^em,  induced  the  legislature  to  pass  this  act,  and  to  enact  that  p^i^i^g^^ 

all  civil  and  criminal  cn^c?,  in  wliich  "  nny  town,  district,  pre-      *  * 
cincl,  or  parish,  or  oilier  n  llLiious  nu  oi  pDi  atud  society,"  is  a 
partv  or  inleresled,  anv  inhabitant  tluK  ol  ho  a  compc- 

te4il  witiic-s,  and  his  deposiiiua  used,  it  not  iiiierested  other- 
wise tliaa  as  an  inhabitant  or  meidber  thereof,  and  is  not  oth- 
erwise legally  disqualified.  This  act  extends  only  to  cases  in 
vMb  the  interest  is  in  the  e(M|ioration,  not  to  .cases  where  the 
mhabitanls  cbnm,  inditriduaOy,  some  privileges  by  usage,  time' 
oat  of  mindt  as  to  take  sea<4nanore  on  A's  beach  or  flats  &c. 
An  iohahilaot  of  Staten  lalandf  not  witness  to  prove  a  commoit 
fishery  ;  nor  ooold  his  interest  li  l  oleased.  2  Johns.  R.  170. 
177,  Jricobson  r.  Fountain  ;  3  Phil.  Evid.  90  ;  13  Johns. 
170.  Act  of  Feb.  19, 1819,  rejects  the  testimonj  of  ifao 
officers  of  banks  fcc. 

^4.  In  tliis  case  the  members  of  the  corporation  were  Pcakoa  E. 
deemed  witnesses  ;   they  were  interested  only  as  a  nominal 
party  ;  for  members  of  a  charitable  institution  were  defts.  in  Governors  •f 
the  corporate  character ;   for  in  such  case  a  member,  called  FoundKag 
as  a  witness  for  the  corporation,  "  is  giving  evidence  for  the  J'^"^^ 
public  body  only,  and  not  for  himself  as  an  '  ^^-^  *  » - 
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416  '  JBVIDENCE. 

Ch.  90.      ^5.     So  inquisitions  as  to  the  rights  or  inununities  of  a 

4.     rnrporation,  the  evidenre  of  individuals,  who  are  not  privaiply 
V^^Wi^  interested,  though  mouibers  of  the  city,  may  be  received  ; 
VAit^361,     but  when  corporaloii>,  as  such,  have  private  interests,  as  to  be 
free  of  toll,  rii^lits  of  common,  &,c.,  these  being;  really  and  sub- 

  slaaually  mteresteil,  m  the  eveui  ol  the  caube,  are  not  wit- 

S  Ea^%  nesses."  Trustoet  of  a  corporitkxi}  liable  to  costs  in  the  first 
iottance,  aot  witDMWi  if  Btied  or  wiiig,  tbough  to  bo  mm-^ 
boned  aiicb  ooste. 

Peake's  E.       ^.6.  TfaU  W9B  an  aclioD  df  tremsi,  and  Ibe  pit  obaned 

^^Tthar^  as  the  lessee,  of  tbo  corporation  of  KuBgelon,  who  as  lord  of 
ton  V.  Hinde.  themaaor  had  approve  the  land  inqoeetion.    Heid,  theftoo- 

--Sec  1  Phil,  men  could  not     witnesses  to  prove  a  sufficiency  of  commoa 
£v.  &4,  60.    j^p^  because  the  rent  must  be  reserved  to  the  use  of  the  cor- 
poration •   but  iu  all  cases  they  may  be  witnesses  agaiasl  k« 
2  Salk,  6\)l  ;  2  Show.  14§  ;  Style,  370;  Esp.  D.  715. 
Bui.  N.  P.         §  7.  On  a  prescription  of  a  right  of  common,  as  appurte- 
natit  to  the  house  of  A ;  B,  who  has  a  similar  house,  is  a  good 
cLflOft.  81,  ^il'icss  j  hut  if  it  is  claimed  by  custom,  as  appurtenant  to  all 
conAwioM  '  bouses  sioular  to  tbat  of  A»  B  would  not  be  a  witoiM,  becanae 
of  MMbwik  ^  noofd  wodd,  in  tbb  oaae  bo  evidence  of  the  rig^;  as 
where  seToral  are  mierealed  in  one  entire  coiloai,  one  veidict 
aettles  the  whole. 

SLeT.  231.—  $  3.  Scrogga  C.  J*  said,  "  that  it  cannot  be  a  general  rule 
sshow. 47^  that  members  of  corporatiena  shall  be  admitted  or  refuaed  a> 

-cuYn.^:  witnesses  in  actions  fcTor  against  the  corporation,  but  every 
J93.— Pettke's  case  shall  stand  upon  !t«  own  rirrnm stances,  to  wit :  whether 
w''^'  o"'*   their  interest  he  so  valuable  as  it  cannot  he  niosnniud  it  may 

1  (.ox  s  lu-p.  .  J  • 

ISif.'-lSouth-  o.ccasiou  partiality  in  liiem  or  not and  Feai;e  ^,  this  is  the 
the*  f^blt^'  correct  rule,  cites  twelve  cases  to  confirm  it.  And  m>  has  heen 
•ota'of'a  practice  in  every  State.    In  this  State,  for  instance,  lUAuy 

town 999 wh-  actions  have  been  brought'  by  the  Commonwealth  to  recover 
ne^a  hi  a    i^^ge  tracts  of  hufds,  in  which  aU  the  inhabitants  have  been  in- 
whteh^    teroAed  in  the  recovery,  yet  thof  hare  ahrm  been  admilied 
town  tf  laisr-  aa  wttneaaef  for  the  Commoowealih :  as  in  ConunonweaUi  a. 
Jenty.     ^^^le,  Pejepacot  claim  ;  Commonwealth  «.  Prescott,  Sbep- 
ardafield  grant,  and  many  others.    So  in  laying  out  highways, 
in  doing  which,  on  a  decision  one  wayi  the  county  has  paid 
the  costs,  yet  the  inhabitants  of  the  county  have  been  admit- 
ted witnr^>^es.  So  in  cases  of  charitable  corporations,  where 
iTK       I  S  of  it  hold  the  funds  of  it  merely  to  charitable 
purposes,  as  to  propagate  relis^ion  in  distant  places  ;  for  the 
benefit  of  the  widows  and  children  of  certain  descriptioiia  uf 
men  j  or  for  the  sic  k  aiul  infirm  in  some  hospital,  anil  no  part  of 
its  lands  to  the  use  and  benefit  of  the  individual  members ;  for  in 
snch  cases  by  increasing  the  iiindsof  theoorpoiation,  they  do  aot 
increase  their  private  property  in  tlm  kwt  degree,  though  diey 


Digitized  by  Ct. 


int£r£st  of  corporations. 


417 


may  their  duties  and  trust ;  aod  a  breach  of  trust,  ia  misap-  Ca.  ^0. 
plying  cbarity-moDies  to  their  private  use,  has  never  been  pre-  Art.  4. 
aumed.  v^-v-^*/ 
%  9.  The  court  decided  m  the  probate  case,  that  where  a  J^^JfJJ;  ^ 
corporation,  created  for  pious  and  charitable  uses,  is  made  the  Thatciier  u,  * 
residuary  Irt^atee  in  a  will,  its  members  arc  witnesses  on  the  al.— 1  Phil, 
question  of  the  testator's  sanity,  at  issue  between  the  exeni-  JircJ!^"~a^u 
tor  and  heirs  at  law  ;  but  if  the  corporation  were  a  parly  to  areaotau- 
the  suit,  its  members  could  not  be  witnesses  ;   "  but  as  they  Jj^p'^l?,^^^ 
are  mere  trustees,  and  wecaimot  presume  diat  tbey  will  abuse  tion^'^theyiie 
the  trust  reposed  m  them  bf  the  testator,  dieur  mterest  is  too  not  «Tid«an, 
noiottte  to  admit  of  the  supposition  that  it  will  influence  them  jcj^t^s^-f^.. 
in  their  tesdmony."   Was  the  Maine  Missionaiy  Society.  ev.*67. 

$  10.  In  this  case,  m  Connecticut,  it  was  decided  that  the  i  Day'»Ca.in 
inhabitants  of  an  incorporated  society,  to  which  property  is 
devised  for  the  support  of  a  school,  are  competent  witnesses  jsham.— ll' 
to  attest  the  will ;  authorities  cited,  1  GiUi.252  j  2  Sid.  109 ;  3  Mod.  210^ 
Wooddeson,290;  I  Anne,  !8;  27  Geo.  II., 29;  8  Geo.  H.,  16;  3  ^i'l^g.!: 
k  4  W.  111.,  1  i ;  Esp.  Dig.  712  ;  1  Salk.283 ;  1  W.  Bl.  222  ;  susiMs.  * 
1  Sira.  129  j  2  Wils.  29  j  IP.  W.  664,  600 ;  1  Burr.  421,  1026 ,  & 
426 ;  2  Stra.  764,  1253 ;  1  Vent.  361 ;  8  Co.  97  ;  1  Vem.  Sw«»*ivA7. 
264  ;  2  Vem.  3l7  ;  11  Mod.  253;  5  D.  &  E.  174 ;  Carth. 
34  ;  Comb.  470  ;  8  Ven.  125  ;  2  Salk.  688  ;  Carth.  81  ; 
12  Mod.  277  ;  1  Salk.  395;  Ld.  Raym.  506,  507  ;  2  Keb. 
296  ;  1  P.  W.  557  ;  4  D.  k  E.  17.  So  of  all  counties,  towns, 
societies,  and  srhool-districts. 

§  11.  Debt  an  IjDiid,  t^iven  to  the  pb.  as  one  of  the  inhab-  6D.li,£w371| 
itants  of  the  township  of  A,  by  the  deft.,  to  indemnify  it  as  to  ^|'J^**|_2 
a  bastard  child  ;  tlie  only  subscribing  witness  to  the  bond  was  vem.  699.— 
an  inhabitant,  and  payer  of  the  township.    Held,  not  to  be  a  And  1  stra. 
witness,  nor  could  nis  handwritbg  be  proved,  for  be  is  inter-  ^i^^^^l!^ 
ested  ;  is  not  as  the  case  is  where  the  subscrilnng  witness  b  Gossv.Tracy, 
appointed  executor  or  administrator  ;  this  payer  of  town  tszes  l  Bur.  481. 
was  not  a  witness  when  he  signed,  hence  to  no  purpose  to 
prove  his  handwriting.    Held,  parishioner?  iiia>  pKne  a  de- 
vise to  the  poor  of  the  town  forever,  cites  Townsend  v. Row ; 
yet  this  devise  tends  to  ease  parish  burdens. 

^  12.  in  case  on  an  appeal  againsit  a  poor  rate,  as  some  4  D.  It  E. 
were  not  rated,  a  parishioner  liable  to  be  rated,  but  not  rated,  ^ij^g'^/p^^ 
was  all6wed  to  be  a  witness  to  prove  the  appellants  liable ;  ter.l«  o.  k 
and  Buller  J.  said  the  rule  was,  that  if  the  witness  can  de-  ^  C64.— 6d. 
rive  no  benefit  from  the  cause  before  the  court,  he  is  compe*  jobas.%4M. 
tent.*'  And  though  omitted  to  malce  him  a  witness,  2  East,  — 4l>ali.4i6. 
569. 

•  ^  13.  The  president  ol  an  incorporated  insuranre  company, 
is  a  competent  witness,  in  an  indictment  foi:  destroying  a  ves- 
sel at  sea,  to  injure  the  company, 
vol.  ui.  .  53 
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Cfft  90.  §  14.  A  corporttor,  who  hu  acted  ondtc  a  btro  authority 
Art.  6.     Hiay  be  a  witness  to  prove  the  usage  tmder  irhich  he  had  beea 

^^^^•■.^^  appointed;  the  objection  goes  only  to  bis  credh;  hisoAco 

L^i^blS;.       expired.    Esp.  D.  716. 

— Krb  90.      §  l-^>-  One  Hable  to  be  rated  to  the  support  of  the  poor  of 
I  Joi}i».K.    a  town,  is  a  witness  in  a  cause  in  which  his  town  is  interestied. 
as  to  their  support. 

Art.  5.  1.  Tiie  interest  a  factor  has  in  tiie  transactions 
in  which  he  is  concerned,  has  been  already  considered  ia  part, 
in  the  first  article  of  this  chapter,  rule  1,  and  articJe  second 
respectin:^  agents,  nearly  on  the  same  principle.  Ch.  80j  a. 
1,  s.  9,  10  ;  see  1  Phil.  Ev.  99»  100. 
But  the  inter.  ^  2,.  A  fictoT  wbo  does  not  ckim  the  thing  in  dispute  as  his 
nLfwuVte  cammonly  liable  to  account  Ibr  it  to  one  contending  par- 

bainnced,  as  tj  Of  the  Other.  Af  wherc  a  factor  receives  goods  of  me  to 
1  £5D.  R.d32.  sell  as  mine,  and  the  ph.  claims  them  as  his*  and  sues  me  £01 
Hch'Sl'tu  ^^^^9  and  the  question  is,  if  mine  or  the  ph's. ;  tlie  factor  ad- 
«.  32. — 5  Bos.  mits  he  is  liable  to  account  to  the  one  or  the  other;  he  has  no 
l^ffr ^ \ ng  event  of  the  suit,  ns  he  claims  no  inleresr  in  the 

ley  Hen,  thing;  in  question.  And  see  7  D.  H.  4b0,  Ihlertoa  Aikm- 
&  M.  104. — 4  son,  tlie  same  principle  ;  and  saine  481,  Kvaiis  v.  Williams, 
^^2  Mms^R*  ^^^^^^■'^  ^^^^  master  of  an  iiuliiunan  borrowed  money  of  tlie  pit. 
106,  but  any  for  the  use  of  the  ship,  for  wiiich  the  ph.  sued  the  owners, 
mora  interest  and  the  mastor  was  adinilted  as  a  witness  to  prove  it  was  so 
(Te  other  ex"  ^OROwod,  <<on  tho  principle  he  was  indiArent  between  the 
(  I lilies  him  —  parties,  being  in  all  events  liable  to  one  or  the  other"  of  Ae 
Ovvcn' v^'  contending  parties,  and  he  so  viewed  his  case.  H  Catnes'  R. 

Alann  — S  D. 

&  1:  -7'^  -  ^  3.  So  where  Ball  brought  trover  against  Bostock,  the 
CiK  a.  10,  ^^g^  ^gg^  ^1^^  pl^^  delivered  three  South-sea  bonds,  sued  for,  to 
Stra.  675,  onc  Lechmere  to  ^ell  thejn,  and  they  were  picked  out  of  his 
u>^k!l?Phii  P"^'^®^  ^''^y  came  into  Bostock''?  hands,  ^vho  npplicd  to  re- 
Ev.50,5i,06  ff'^'c  the  interest,  and  Lechmere  was  adnniird  li^  a  witnc;.^  to 
^13  East,  pi ove  they  were  Ball's  property.  Here  T -cciiinrrc  \k  t m- 
Maoie^  S.  pi'^ycd  to  sell  the  pit's,  property,  as  a  lat  tor  or  bi  okei  ,  and  ihe 
476.-3  Wils.  deft,  ckimed  it  as  his,  and  proved  he  bought  it  of  a  cleigy- 
^  man,  at  a  tavern,  Ibr  £300.  Yenfict  for  the  deft»»  on  this 

purchase.   Here  the  factor  ekimed  no  uitecest  himself  m  the 

hoods,  and  hehl  huasdif  liable  m  all  events  to  the  pit.  or  deft. 

But  an  agent  selling  tipon  a  del  crod!0rs  commlssioD,  w  not  a 

witness. 

j[l  Wasj^R       §  4.  Same  evidence  tq^aintt  a  fitdor  M  kii  principah,  Ia 

B.  633  Wi|.  ^^^^  ^^'^  f^t"^^^  ^  hill  on  Lees,  payable  to  Benson 
sonv.Uolmu  al.,  and  by  them  endorsed  to  the  ph.,  Wilson,  thus,  "  Pay 
to  Thomas  Wilson  or  order,  for  our  use,  value  received  in 
account."  The  bill  was  protested,  the  payees  gave  a  bond  to 
the  drauer.  Kolmes,  of  the  date  of  the  bill,  to  pay  its  aoiount 
when  it  should  appear  that  it  had  htt^a  paid,  iiud  if  dishonor- 
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ed  it  was  lo  he  exciianged  for  the  bond,  the  drawer  paying   Ch.  90. 
the  expense  of  the  protest,         The  entioisec  sued  liie  draw-   Jirt,  5. 
er,  and  held  by  the  court  this  bond  was  good  evideoee  to  the  v^^v^^./ 
jury,  and  (bat  Hm  drtwer  was  aotliabley  though  tb«  biU  wtf  not 
overdue  when  negpliftted  ;  Ibr  it  appetn  the  pit.  had  no  prop- 
el^ in  At  bill»  bet  wei  e  OMie  hitot^  and  eridenct  was  ad* 
missibk  agabst  him  as  such  factor,  as  was  admisiihle  against 
Mil  iniodi^  if  they  bed  teed }  otherwise  if  the  plL  had  nol 
been  ikctor,  but  a  real  pifiyheai>r»  okiming  In  his  own  right. 

^  5.  JI  broker  having  all  the  price  of  indigo  he  sold  ex-  2H.  Bl.  590, 
cppt  2?.  C>r/.  a  pounds  a  tciiness.  As  wht-vp  the  ph.  employed  port"™'cired 
OIK  i3ennctt  to  sell  t)ie  pU*s.  indigo  ;  f5< niu  tt  lo  have  all  it  j  Pbil.ETjw, 
sold  lor  above  2*,  (hL  a  pound.  He  sold  it  to  the  deft,  for  IW. 
3s.  a  pouiid,  the  ph.  sued  for  the  price,  and  oflered  Bennett 
as  a  witness  to  prove  the  sale  to  the  deft.,  uuU  price.  Admitted 
by  three  judges  against  one.  Eyre,  Lord  C.  J.|  thought  he 
eugbt  out  ID  be  ednitted»  for  he  dioiaglit  he  bid  adureetin* 
iMOft  io  the  eveol  ef  Ibe  cause.  **  Butlroameeessity  aaeot* 
oeplHin  hm  bean  ntfodeced  in  the  eaae  of  faolon  and  brok- 
eR%  beeause  from  die  aamreef  the  transactiooa,  m  whieli  thej 
are  enpged,  the  contracts  they  make  for  other  persons  can- 
not be  proved  without  them«''  And  it  is  true,  "  that  every 
man  who  makes  n  contract  for  another  comes,  in  some  sort, 
within  the  descriptimi."  But  here  Benuett  also  made  a  con- 
tract f<»  liimselt,  lor  ilie  price  over  2*.  6rf.  a  pound ;  his  pro- 
it  was  distinct  from  the  ph's..  ihonjrli  he  may  not  wrong  the 
pit.  he  may  die  deft,  to  his  own  uiiiage.  Bennett  "has  a 
separate  ioierast  to  establish  a  pat  licular  contract  which  he 
camea  le  preve**'  *^  It  ia  true  an  ordiBary  bfoker  has  an  in- 
teiMt,  but  it  ia  net  audi  as  to  otttwttgh  the  noceaiftjr  of  his 
taodiMny  being  leceired.*'  This  mode  of  sailing  is  misohieT- 
eus  in  commerce. 

But  Heath  and  Rooke,  Justiees,  held  Bennett  was  a  corope- 
tSDl  intness,  and  thought  bis  case  not  distinguishable  from  that 
of  a  common  broker  ;  he  was  a  broker  and  not  a  principal, 
only  to  be  paid  in  a  particular  manner  for  his  (rouble  ;   the  . 
reason  for  admitting  Inm  is  ihe  necessity  of  tlic  thing.  He 
ougiii  to  endeavour  to  get  the  highest  price,  and  thought  he  was 
only  the  seller's  affcnt.    But  the  strongest  objection  lo  Ben- 
nett's admission  dots  not  uppt-ur  lo  liavo  been  made  even  by 
Eyre  C.  J.,  namely,  Banners  temptation  lo  sarear  to  a  high-  2  H.  Bi.  39J. 
er  pike  then  tba  de&  in  fact  agreed  for*  aa  Bennett  put  all  ^ 
the  price  into  his  own  poduti  except  39.  M  a  pound,  aa  it 
noat  be  undenlood  the  ection  wea  to  reeoTCr  the  whole  poce  ^  j^^^^  ^ 

Bennett  slated  he  aold  for.  '  399%«"icytt 

^  6.  And  (he  agent,  or  broker,  empowered  to  boy  goods  on  »i  >  o^dcn. 
certaia  temSfiaa  competent  witness  In  a  suit  betwean  the  Ten-  ^^{'"^f' 

224,  49P. 
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Ch.  do.    dor  ;Hi(i  vendee,  tiiough  he  has  exceeded  his  ntitfiority  ;  the 
Art.  6.     excess  is  a  matter  solely  between  the  agent,  broker,  or  factor, 
v..rfr*v'-^>  and  his  principal ;  but  it  is  material  it  be  proved  the  person  of- 
fered as  a  witness,  because  agent,  broker,  or  factor,  is  sucli  in 

*  fact.    2  Johns.  R.  264  ;  2  Caines,  77. 

Art.  6.  Inienti  ofguttrdinmt  $99eui9n/md  iMmtlntimrt 
^  hllboftenamaterUilqirafllkmbow  ^rguaiili^ 
ttton,  and  adminislniton,  wbo  aoiiMtiaies  bsve  aD  intenac  in  ih» 
coals  be.»  and  sometimes  act  merely  in  trust,  can  be  wiineiNs. 
It  aeema  lo  be  a  settled  disftiiictioo,  that  if  tb^  bav<e  any  Inter- 
est of  their  own  in  the  event  of  the  cause,  ibey  are  not  com- 
petent witnesses,  and  are  such,  il'  acting  merely  in  tnist. 
SeeCh.90,a.  FFcnce,  tlic  f[uestion  generally  made  i*;,  if  they  be  in  the  one 
1,  rule 2.      situation  or  tiie  other.    Tt  has  been  alrf^ady  stated,  that  these 
persons  by  several  statutes  are  autiiorized  to  make  aiiidavits 
to  cert  liii  facts,  as  their  posting  notifications  or  advertisements; 
antl  by  iaw  wiienever  lliey  render  iiiventories  or  settle  tlieir 
accounts  in  the  probate  offices,  they  are  sworn  to  the  tmth  of 
tbem.  Also,  if  one  of  tbem  give  bui  depoaltioii  lo  n  cause,  and 
then  becomes  adminislralor  to  one  party,  bis  depoaJte  mey 
be  read  m  a  review  of  the  action ;  and  tbe  same  priooi|ilebolde 
in  regard  to  executors  and  guardians. 
Pedce's  E.       ^2.  And  as  -it  IB  a  rale  of  evident,  diat  the  interest  that 
Bvld"B8— *^  makes  one  an  incompetent  witness  must  exist  not  only  "  at  the 
eBiri  ifi  —         of  the  transaction,  but  it  must  continne  to  the  time  of  the 
1  Bio.  444—  trial."    It  follow^  if  a  guardian,  executor,  or  administrator  is 
•  SSy  4D#'*~       ^  witness,  because  such,  he  may  be  oue  whenever  removed 
from  his  trust,  as  the  interest  then  ceases.    No  parly  liable 
ior  costs  is  a  witness,  thou^rh  a  mere  trustee,  and  entitled  feo 
be  reimbursed  out  of  a  public  fund.  3  East,  5. 
Ho*  M  ^     It  is  setded  that  a  guardian  of  record  if  not  a  witneat 

^-e^l.-^  in  the  Engtisfa  practice,  because  it  is  said  be  is  liable  lo  costs  ; 
Peake's  E.  nor  a  tusBi  Jviotd  for  the  same  reason ;  not  tbe  gpieniien, 
n^77l.^l''n    being  HaUe  lo  costs  in  case  tbe  verdict  is  against  tbe  infwt 

It.  7o,  oaker  -  *'  — ,  .  .  i     •    •  . 

i  Lovott  —  be  protects.  15ut  qvare  in  cor  practtce,  as  the  judgment  and 
12  Mrm.  R.  ^  execution  is  against  the  minor,  and  not  in  any  form  against 
J^^^*^'  his  guardian  of  recorder  appointed  by  tbeoomt;  and  so  in 

the  case  of  n^xt  friend.  1  Phil.  Ev.  49. 
Peake's  E.  ^4.  And  in  ii)e  English  practice  it  is  held,  that  it"  the  intor- 
j^^'jy  ^  est  be  "strictly  formal,  arisine;  from  the  situation  in  wliicii, 
35g_l^^gio  they  are  placed,  and  they  caiinui  be  really  benefited  or  ii»jur- 
8n«.— 2  Dall.  ed  by  the  event  of  the  cause,"  it  does  not  render  such,  incom- 
137  Ze  mo'  P®^^^  wimesses;  as  '*a  guardian  in  jea^e  wbo  mar  be 
4-j6.-^  Bay,  examined  on  behalf  of  bis  ward,  in  an  action  brnof^  hf  mm  ; 
se.  so  a  grantee,  executor,  or  devisee,  is  merely  a  traatee,  md 

*  bas  no  beneficial  interest.**  And  if  a  person  be  not  a  witoees 
because  engaged  to  pay  costs,  ^tbe  court,  on  notion,  pennHii 
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anotBcr  person  to  be  substituted  for  him  m  order  tint  he  WUtSf  Ch.  90. 
be  a  wiuiess."    Peake's  E.  125.  ^rt.  6. 

^  5.  A  guardian  lekased  is  a  witoeu  in  Ills  ward's  cause,  Sm^-v^*^ 
for  tiieo  he  has  no  interest. 

^  e»  The  ph.  deehred  on  a  lesse  geomlly  ;  and-  held,  it  B. 
was  snAcieDf  to  pme  ooe  mde  by  a  gimninii. 

A  letter  of  gaaiditDsbip  is  jprmA  faeU  ertdenee  Ae  ward  4  Mass.  r. 
was  Mm  cfliyoi,  made  eat  on  an  incpiiaiikMi  tahn  aoeofdhig  to  ^l^^^^l 
the  statTjtc.  smt.'  '  *  * 

^  7.  The  administrator's  and  executor's  oaths  are  allowed  n  Mass.  r. 
in  their  sale*^  of  estates  of  the  deceased,  and  after  twenty  years  Gray  r 
their  oatfas  will  be  presumed,  as  nho  notice,  other  things  being 
regnltr.  As  where  the  ph.  brought  a  writ  of  entry,  sur  dis" 
seizin  in  the  posi.  on  his  father's  seizin,  produced  :  1.  Let- 
ters of  ariniiiii-«iration  to  his  widow,  who  married  Andrew 
Cair  :  2.  An  oiiici  of  the  Supreme  Jutliciai  Court  of  Fch, 
1786,  antboriBDg  Carr  and  wife  to  sell  the  whole  of  the  inte»« 
tale^  teal  estate  to  pay  hfe  debts :  9.  A  oertiioate  firam  the 
|irabaie  jndge  of  the  inaolveDcy  of  the  estate:  4.  A  copy  of  an 
admhnrtratioD  aoeoont,  rendered  by  Carr  and  wife,  Ang. 
1784 :  5w  Certificate  of  the  probate  raster  that  no  commas 
sion  or  return  of  coauBMStioBers  was  to  be  found,  and  a  certi- 
ficate from  the  former  register  admitted  as  a  deposition,  shew- 
ing the  disordered  state  of  the  office  :  6.  Testimony  that  Carr 
and  wife  were  on  tlie  premises  in  the  Spring  of  1785,  and  sev- 
eral persons  at  the  vendue  aud  several  bidders,  including  Hus- 
sey,  who,  as  said,  bid  off  the  estate  and  sold  it  to  the  deft. : 
T.  A  deed  hoin  Caif  aud  wife  to  Uussey,  reciting  a  licease, 
aile  at  aoctioo,  &e. }  and  it  a]^peared  the  intestate  left,  in  1789 
or  1783^  five  ohildren,  the  oldest  of  whom  was  fort7*«ne  yean 
oM,  and  that' the  adnunistratrix  is  yet  liviiig.  But  there  was 
DO  efidanoe  Of  the  oath  reqahed  to  be  taken,  iMr  of  the  ad- 
ireitisement  required  to  he  made  previoos  to  the  sale.  The 
oonit  held,  these  should  be  presumed  after  twenty  years'  a^ 
quiescence  on  the  part  of  the  heirs,  connected  with  the  other 
evidence,  and  that  the  sale  wns  scood,  nnd  the  court  observed, 
that  at  the  timeof  this  sale,  tlic  act  of  Feb.  14,  1780,  had  not 
been  passed,  directing  bow  evidence  of  such  notice  siiouid  be 
preserved  ;  and  that  the  probate  records  are  now  incomplete, 
and  that  the  jury  made  a  hiii  presumption.  "  And  iliese  pre- 
sumptions are  not  stronger  than  the  common  case  in  the  Eng- 
lish books,  of  presoming  a  grant  after  twenty  years*  ondiitnrbed 
possesiioB."  Judgment  for  the  demandant* 

^  8.  JEU^f  HKeiei^.   Held  m  thb  case,  ^  hair  isnot  a  i  - 
witness  for  Ae  execnftar  or  administrator  in  an  aotioo  apunst  ^  ^,  Mbr. 
the  debtor  of  the  deceased,  for  the  heir  is  interested  to  m*  IBuSilSi 
crease  ihe  fund  or  estato ;  but  is  a  compeieiit  witness  for  the 
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Cb*  90.   debtor ;  for  the  same  i  eason  a  devisee  m  a  wiU     uo  wilaQAi 
d^t.  6.    to  support  it.  2  Day,  466,  Austin  Brtdie/. 
v^^^/    ^  $»  But  die  Mr  6t  Iht  wamBlor  b  a  wilMii  to 
^^MkB.    boondariet  of  the  had,  if  he  hay  a  wbue  from  t>»  pnat>c< 
^         BowBaii  Ie  aL  tf«  WhitiemM.   So  ene  if  fdaaaed  ibt  Ihs 
administratrix.  IS  Mas.  R.  891,  BojBtoo,  •dnx*    TtaiMr } 
1  Phil.  Ef.  69. 

ITMjilH    ^  iO.  It  is  Qoifortiily  held,  that  the  expected  inl^^  of  ao 

Wa.  heir,  livint!;  Iiis  nnre^tor,  ^lops  not  rendrr  him  Rn  inrompctent 

witness,  iiowever  it  jiiay  affect  his  credit  ;  and  no  relationship 
(but  of  baron  and  feme)  goes  to  tlie  competency  j— must  be  a 
vested  mtere^  See  Executors,  &£c.  mere  trutfees»  Ch.  9Q,  a. 
rule  2. 

12  Mass.  It       ^  11.  Oue  appointed  executor  in  a  wiiJ  is  a  ciedihie  wit- 

^  Stt^a!^,        ^  ^^^^^  ^  accepted  the  trait,  he  caMiet 

8.S1.  '       be  a  wkDW  to  piofe  Ae  eaeoMiDaof  k  when  IMde 

but  the  other  two  will  prove  iti  oMntioo,  aa  ha  waa  a  eredii> 
Me  wiinem  when  ha  atteated  it,  hatiag  so  l^^y  er  banafifliil 

interest  in  the  will. 
Doaei.  141,      ^  1^.  It  is  no  objectioa  to  an  esacuaor's  testtaoaf,  fca  he 

Goodtiiie  r.  may  be  liable  to  actions  as  an  executor  of  ins  own  wtonz, 
^I'v  Mw*^51rt  And  an  exf»cntor  who  takes  no  beneficinl  intcrr^t  is  a  wimpss 
81,  to  prove  the  irsuuoi  s  saujty,  or  any  other  maucr  coucenuni; 

the  will ;  and  so  ib  liie  ca^  of  a  bnre  trustee  to  prove  a  dt  i! 

executed  to  hiiii-clf.    On  arguing  a  motion  for  a  uew  uiai  no 

objeciton  ought  lo  he  made  to  u  witness,  which  was  uot  luaiie 

at  the  trial. 

11  HMi.  81,     ^  IS.  Aa  exeoutor'aamed  in  a  will,  b  aot  a  witeaw  is  fli» 


mno^  ex.  9. 1^  ^ii^  teHBlof^e  ttuiiqr,  ihough  a  BMre  intttee,  hcriag  ^ 
dofiie  or  la|^y  f^en  biai  Id  the  will  |  ao  leaaaD  givaa,  pie* 

baUy,  however,  on  aooooat  ef  coMt* 
Sire '     4  informer  to  have  part  el  the  peaallf  ii  not  a  wil- 

sia.— Set"    ness,  but  by  statute  making  him  one.    xbe  party  injttred  ii 

art  11,        one,  if  he  neither  gains  nor  ^o^•pp  }w  the  «tijt  or  prosecution. 

Halo's  P.  C.  20'2y  2f\S.  And  ilic  iidialtltaiUs  ol'  :\  rr>unfy  arc 
witnesses  on  indictments  for  not  repainns;  county  bririges.  Stat. 
1  Aduc,  c.  18.  And  one  may  be  a  witness,  though  prouii^d 
a  reward  on  couviutiuu  ol  the  prisoner.  So  has  been  the 
practice. 

M'Na)iy,ML     ^  Id*  Bol  looietiaMs  peiiMu  are  witaeawa  ef  aeeeMiift 
thoagh  MtewlBd.   Aa  wliaro  J.  S.  waaehetlediBthe  adaef 


bj  the  pritooer  indioted  kg  the  cheat*  J.  S.  wai  aBowed  ta  be 
itaan  to  peove  the  fact,  on  the  gronnd  no  other  witness 
la  be  expected.  So  where  one  was  indklad  for  tearing 
a  aote  te  A,  ha  waa  adteiited  a  wiateai  te  piwra  the  fact. 
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though  objected  if  ilie  deft,  was  coovicted  the  court  would  Cu.  90. 
oblige  him  to  give  a  new  note.  I  Stta.  693  ;  7  Mod.  119.      JirU  7. 

^  16.  lo  an  action  against  the  sheriff  for  a  false  relim,  his  s^>>/^>/ 
officer  is  not  a  witness  (who  has  given  secoriiy  for  due  execii- 
tion  of  process)  to  prove  he  attempted  to  arrest.  esb^  Ld. 

17.  Endorsee  sued  the  acceptor  of  a  bill  of  exchange  so  Rnrm-  Hii. 
accepted  for  tlie  drawer's  accommodation  ;  held,  he  was  not  i  Fbil.  Evid. 
a  witness  for  the  deft,  to  prove  the  ph.  took  it  on  a  usurious  J^-J-^^jJ^j^i 
consideration,  as  the  drawer  was  inicresled  to  defeat  the  jone^r.  * 
action,  for  if  the  ph.  recovered  of  the  acceptor,  he  would  have  lirook.-^ 
an  action  ugaiusi  the  drawer  for  the  principal  sum  and  dam-  jo^Sind^* 
ages,  occajriooed  to  the  acceptor  bj  the  suit  against  hun.   In  Dowiiog.—  * 
this  case  the  same  rule  is  hud  down.  See  Ch.  98,  s.  19 ;  Rtd-  ^  ^^''"'J^ 
die  e.  Moss,  9  Cnmch,  39 ;  4  Day,  103,  Combes  v.  Wilcox.  btI,^  fc^'* 
1  £sp.  337,  Bird  «.  Thompsois ;  case  on  a  policy  to  recover  cited  i  PUi. 
for  a  loss  by  barratry.  Lord  Kenyon  held,  the  captain  was  not  f  i)a*^'45e^ 
a  witness  to  disprove  it,  as  by  defeating  the  pit's,  action  the  4  Mass.  R. 
Captain  would  dischar2;e  himself  from  his  iiabili^  to  the UJadcx-  663,Emer- 
writers.  2  Mass.  R.  444  j  3  Day,  433.  SSws 

§  18.  If  the  grantee  bring  trespass,  the  grantor  with  war-  3  Johns.  Ca. 
ranty  is  a  witness,  though  the  deft,  justifies  under  a  right  of  ^^  Ti. 
freehold.  16JOIUI..R. 

Art.  7.  Such  is  the  reason  and  policy  of  the  law  in  regard  See  ch.  89, «. 
to  Aufftandf  oiid  tsieer,  diat  it  wUl  not  aUow  them  to  give  evi-  ^^^.'^ 
dence  for  or  against  each  other,  or  any  other  persons  whose  ise^  b^. 

interests  are  the  same.    Hence,  if  two  persons  be  indicted  ^  Wv— 
jointly  lor  an  assault,  tlie  wife  of  one  cannot  be  admitted  a  ^-i,^, 
witness  for  the  other,  and  as  their  interests  are  so  united  they  dene— Bail, 
cannot  be  witnesses  for  each  otlier,  it  is  very  unreasonable  they  ^'^'^^^ 
should  be  against  each  other.    And  these  rules  extend  even  078.-2  b.  U 
to  crsmiDal  cases,  except  the  ease  of  treason,  where  it  has  £•  Mfl^  Rn 
been  said  the  law  deems  the  allegiance  due  to  the  crown,  pa-  i  biI'^o!^" 
ramount  to  every  private  obligation  ;  but  even  this  has  been  8S3. 
doiihted.   The  rule  extends  to  collateral  cases.  1  Phil.  Evid. 
67  ;  2  Hale's  P.  C.  30!. 

But  where  the  husband  commits  persona!  violence  on  the  2  Haw.  P.  C. 
wife,  she  may  fioin  tlie  necessity  of  the  case  he  examined  a 
witness  against  Inm  ;  as  in  Lord  Audley's  case,  who  was  ^'mud.  1&4. 
indicted  for  assisting  in  liia  rape  of  his  wife.   And  more  mod-  Stra.  940.~ 
em  cases  have  adopted  the  practice^  and  admitted  her  evi-  f^^lllf^., 
de^oe  against  her  husband  of  personal  violence  and  ill^^treat-  c.  L  m-^ 


moot  of  herself."  M'Nally,  109,  124,  Audley's  case,  117,  lStn.S83. 
J18  ;  1  Hale's  P.  C.  301,  not  law. 

2.  In  this  case  the  husband  was  indicted  for  an  assauk  Tiie  Kin/r  v 
on  his  wife,  and  the  Chief  Justice  allowed  her  to  be  a  witness 
for  the  king.  Gilb.  L.  of  Evid.  by  Loffi,  253 ;  East,  P.  C. 
434  i  Buii.  N.  P.  287  ;  Esp.  D.  721. 


Digitized  by  Google 


424  EVnXBNCfi. 

90*  §  S.  And  intliis  ease  die  hiiibud  wu  ■Ikni«d  to  nrter  die 

Afi.  ?•  peace  againat  his  wife,  and  die  court  received  the  aamey  and 

v^^N^-^/  no  objectioD.    Lady  Lawley's  case,  her  affidavit  read  as  a 

l^^'.  Kround  of  information  against  him  for  her  personal  violence.  In 

1262,  Sims*  ,     .  J    •!   1    .1.  ^   L       *^  1  1 

cBs«  -  1  Burr,  ^his  case  also  it  was  decided,  that  she  might  swear  the  peace 
943,631,636!  against  her  husband.  See  I  Vaa.  49,  Audkgr's  ceae  doiied; 

^- M^NaUy,  no. 

Bull  N  P         ^  ^'  clearly  settled,  that  a  woman  iioi  legally  the 

287.->l*eake's  wife  of  a  man,  though  man  iet]  to  liim,  may  be  a  wiloess 
?H?w*P*^C^  against  him ;  as  in  an  ludictoient  of  bigamy,  the  first  mar- 
ch. 40^  176.  ^^S^  being  proved  by  other  witnesses,  the  second  wife  may 
Cip.  D.  m.  be  exaniiMa  to  prove  the  marriage  with  her,  for  she  is  nol 
lid^^^Jr  i^^^  ^  So  if  a  woaMui  be  taken  away  bj-  ibiee 
catSd^Mil  and  married,  on  an  indietnent  against  the  husband  4e  frndm^ 
N.P.fl87.  founded  on  3  Hen.  VH.  she  is  a  witness  lo  prove  the  fact 
But  a  first  and  legal  wife  is  no  wimeta  to  prove  bipnqr  in  bar 
M'Naii        husband's  second  marriage. 

J  lo.ipt^S     5j  5.  So  far  have  the  general  rules  of  evidence  as  to  them  been 
E  12m. _      carried,  that  neither  in  civil  or  crimrnal  prosecutions  has  the 
Hardw.  262.  j^^-  pei  rnittecj  cither  of  them  to  give  evidence,  which  in  its 
future  effects  may  criminate  the  other,  and  «;o  •strict  \s  thb 
rule,  that  no  consent  of  the  other  party  will  auiliorize  a  breach 
of  it.  Barker  Woolsion. 
1  Cftra.  8(M,  '     \  6*  But  it  is  said  in  civil  actions  where  neither  is  a  party, 
11^2^      tba  wife  may  be  oaDed  to  jprove  fecta  which  may  evenlnally 
SBS.         eharg^  the  husband,  especially  if  fab  liabili^  be  condayL 

1  Hen.  Is  M.  164  to  176,  Banog  «.  Rider. 
2D.bE.266,    ^  7.  A  Btted  as  a  fmt  sole  for  goods  sold  and  daltvaradb 
Bendy  t.     ^  the  coort  would  not  allow  her  husband  to  be  a  witnem  ts 
prove  she  was  married ;  be  was  called  by  the  deft.  ;  same 
case  M'Nally,  113.    Wife  is  not  a  witness  to  prove  Imt  hns- 
baod  guilty  oT  hii;ainy.  M'Nally,  112,  115. 
1  Stra.  504,       ^  8.  In  cases  between  third  persons  a  wife  has  been  admii- 
ted  to  scire  evidentt;  which  finally  throws  a  demand  on  her 
1  Hen.         ii'^i'^-'ii'^d  j  as  where  the  tlaughtei's  husband  was  sued  for  her 
164, 17i»—    wedding  cloatbes,  her  mother  was  admitted  to  give  evidence  to 
1  MiMfSB.  delivend  en  her  biisbind*f  crodit.  LMGeaaent 

for  foroible  entry,  the  wife  of  dw  jpraseoutor  can  be  a  witness 
only  as  to  the  feive ;  bnt  ^mbts,  if  any  witaaas. 
•D.a»e  68C),    ^  9.  But  in  assnaipsit  \^  husband  and  wife,  executrix,  en 
tc.  Albau  u  the  deft's.  note  to  the  testator,  July  1785,  it  was  held,  that  no 
jpjjjt^l*'     declarations  of  the  wife  could  be  given  in  evidence  by  the 
def'?.,  find  that  it  was  immaterial  whether  the  husband's  rights 
v>  ere  or  were  not  in  tlie  ris::ht  of  his  wife,  for  it  is  still  hh 
tight.  1  Burr.  434,  cited  I  Fiiii.  iuv.  64 ;  3  Vesey  U  Beamse, 
163}  see  a.  31. 
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^  10.  A,  the  wife,  declared  she  was  married  to  B,  and  that    Ch.  90. 
th«  goods  in  his  possession  were  his  in  her  right;  held,  she  was   Art,  7. 
forever  estopped,  at  least  as  to  creditors,  to  say  she  was  not  ^^i^'v^w 
manSed  lo  Um.  Hef  ownmg  feceqpC  of  money  is  no  evidence 
tgaiDSt  bim.  del.— a  stnL 

%  11.  Id  Rex  e.  Readiqg  die  bastard  was  efaarged  lo  be  loec 
boro  of  a  manied  woman ;  and  the  court  beld,  she  was  a  com-  i  M0» 
potent  witness  to  prove  the  eriminal  conversation  the  deft,  had  ^^^£3*' 
with  her,  but  not  the  non-access  of  her  husband  ;  and  if  the  Com.  D.  I14. 
want  of  access  be  proved  by  other  witnesses,  that  will  be  suffi-  IzJ^Sji^" 
cient.  11  East,  132  ;  6  Binney,  283  ;  6  D.  &  K.  330.  j^iomET 

^  12.  This  was  an  indictment  against  Easland  and  four  iMMf^B. 
others,  for  an  assault  and  battery,  to  whicli  they  all  pleaded  f^^^JJ^jj^^ 
not  guilty,  and  were  tried  together.    Held,  the  wife  of  one  of  j!.«staad&t 
them  could  not  be  a  witness  for  any  of  the  defts.    "  To  have  J^T^ 
had  the  benefit  of  her  testinmny  tbev  should  have  moved  to  coid7443!— 
be  tried  separatehr  Irom  the  husband^  which  the  court  would  Ban.  N.  P. 
have  granted  bail  this  been  assigned  for  the  reason  of  the  ^'^^^ 
motion."  1  Phil.  Ev.  66. 

^13.  Except  between  hnaband  and  wife  there  is  no  degree  3  Com. 
of  kindred  that  will  excuse  a  person  from  being  a  wimess.  m 
iSalk.  289, 

^  !4.  If  the  wife  bo  a  witness,  the  fees  must  he  tendered  2  Vera.  19.— 

•  1  Cto  ISO 

lo  her;  as  in  debt  nn  tbe  5th  of  El.  c.  9,  for  £10,  for  that  the  Havrthhuy 

pit.  served  a  process  on  the  wife  as  a  witness,  and  tendered  v.  Harvt-y  k 
her  sufficient  charges,  and  she  did  not  appear.    Judgnient  for  J^^^^J^^* 
the  ph.;  and  held,  tbe  action  was  for  the  £10,  and  not  dam- 
ages, that  a  wife  Is  wfthm  die  act,  for  sfie  nay  be  the  sole 
wimess ;  she  is  fhe  person  punishable  for  not  attending*  and 
iBbi6  tender  is  to  be  to  her. 

^  15.  Hie  role  that  forbids  husband  and  wife  to  be  wit- 
nesses  against  each  other,  is  not  in  fact  founded  in  interest,  for  R.  iss,  i89. 
lliat  may  be  waived  by  the  opposite  party,  but  such  waiver  fcF* 
affects  not  the  rule.    The  reason  of  the  preclusion  is,  the  law  JJf, 
will  not  allow  what  wonld  so  efiectually  distuib  doincstic  tran- 
quillity, not  on  interest,  ibr  a  husband  cannot  be  a  witness  for 
bis  wife  in  regard  to  her  separate  iniiiiitenance. 

^  16.  A  wife  who  has  executed  a  deed  witli  her  husband  is  4J'ofcaf.R. 
t  competent  witness  to  prove  it  ante-dated.  A  devise  to  either  ,  Bard^-T^ 
tttesting  a  will,  tbe  devise  is  ipoid,  and  atteslMion  good  by  th*  Mn's  Br. 
etatnte.  1  Johns.  Cas.  81, 163.  Though  the  wife  has  been  dt-  {^f^^ 
TOroed,  she  is  not  a  witness  to  transactioiis  daring  the  mai^ 
riage.  The  confidence  that  existed  between  them  daring  that 
time,  is  not  to  be  vioUled  in  consequence  of  a  future  separation. 
1  Phil.  Ev.  66. 

^  17.  Where  the  wife  acts  for  the  husband  in  any  business  Eme«wi*»*' 
by  his  authority,  he  thereby  adopts  her  acts,  and  must  be  biowIm. 
▼oXi  ui.  54 
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Ch.  90.   bound  by  her  admissions  or  acknowledgmeiu  as  to  the  busi- 
Art.  7.     ness.    This  is  usually  the  case  as  to  domestic  coucerns 
v.^^v'^  intrusted  to  her.  1  Stra.  527  ;  d  East,  193 ;  5  Ves.  jr.  322. 
1  a  I'sc.!..      ^  18,  Where  a  woman  is  taken  by  force,  and  married  to  a 
man  against  her  will,  she  is  not  a  wife  de  jure,  and  is  a  wit* 
ness  against  him.  FuUwood's  case,  and  Cro.  Car.  482. 
1A  Maw,R      <^  19.  A  promise  to  a  feme  tolt^  sued  by  her  and  her  hus- 
^  band,  the  deft,  can  question  the  iUegality  of  the  marriage  but 

in  abatement. 

M'Nally,  109,     §  *0.  Husband  and  wife  being  one  cannot  be  admitted  to 
^G/^D.-l£  giv  e  evidence  lor  oue  another  in  any  case  whatsoever,  nor  one 
against  tiie  other,  even  where  such  evidence  only  tends  to 
criminate,  and  m  collateral  cases.    As  if  a  wile  marry  a 
second  husband,  living  the  first,  he  is  not  a  witness  to  pove  the 
first  marriage.   In  this  case  tlie  court  denied  Lord  Audley's 
case  to  be  law  ;  so  does  Baron  Gilbert,  his  Law  of  Evidence  by 
Lofft,  252,  253.    But  one  may  swear  tho  peace  a£^ainst  the 
other,  M'Nally,  ITO  ;  Bull.      F.  287,  and  above,  and  Ch. 
150;  how  a  witness  against  him  to  treason,  123. 
Hala'a  P.  C.      ^  21 .  Nor  is  she  bound  to  be  sworn  against  anotlier  in  case 
801.—        of  tlieft  &c.,  if  her  husband  be  concerned,  though  her  testimo- 
^rp  'w'*'  ny  be  material  ageinst  another,  and  not  directly  against  her 
eia  '       husband,  nor  can  she  be  ezamhied  igaiast  him  as  to  his  bank- 
ruptcy. 

M'Naiiy,  11 J  ^  22.  In  a  pauper  case  aiecood  marriage  being  proved, 
to  lie.        the  first  wife  is  not  a  witness  to  prove  the  first  marriage,  and 

so  indirecily  to  criminate  her  husband  as  guilty  of  bigamy. 

The  Kingt'.  Cliviger — is  not  a  rule  of  interest  but  of  policy. 
M'Nally,  119,  ^  23.  The  wife  was  allowed  a  witness  against  her  husband 
Jot'e^Jll^lJ'^b  prove  his  assault  on  her,  at  the  king's  suit,  and  battery  com- 
£.  698.—  '  milted  on  her  when  akoe  in  her  diamber  by  her  hindMuid. 
1  BujT.saSw  A.  D.  1793.  So  an  assault,  1  Stra.  633;  Lady  Lawle/s 

case.  Bull.  N.  P.  287. 
M'Nally;  Iflo^     ^24.  The  wife  of  A  is  a  witness  against  B,  indicted, 
122  —        though  she  hopes  by  convicting  him  to  procure  her  husband's 
?Jo6nfc^«£^  pardon,  he  being  under  sentence  of  death,  though  this  will  much 
12ft.         '  affect  her  credit.    Where  he  may  release  his  interest  in  her 

estate  so  as  to  be  a  witness  in  a  suit  by  her  administrator. 
IFMI  E^d.        25.  In  trespass  against  them,  her  coofe^isiuu  she  coinunited 
cannot  be  gpm  m  evidence  to  alfeot  him*  7  D.  &  £.  1 12, 

Dean  o.  White. 

Ch.  83,  a.  16,    ^  26.  In  cases  of  divorce,  in  courts  of  law  or  equity,  eonfea* 
ca^  there    gj^^j     aduhery  can  be  admitted  only  to  corroborate  other 
evidence.   1  Phil.  Evid.  65 ;  1  Johns.  Ch.  R*  1,  Betis  e. 

Betts  :  15  Johns.  R.  121,  Borden  v.  Fitch. 
6  Bin.  483,       §27.  The  wife's  dower,  though  depending  On  her  surviving 
Snyder^     her  husbaad|  so  contiogent,  excludes  his  testimoniy.  As  where 

Snyder. 
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the  Orphan's  Court  in  Pcnns\  K  ania  ordered  her  first  husband's    Ch.  90. 
land  to  be  sold  to  make  good  the  deticieac  v  of  !iis  personal  es-    Jlrt.  8. 
tate,  her  second  husband  was  offered  as  a  wiiiicss  to  invalidate  "^^^^v-^^ 
the  sale  made  ;  held,  he  could  not  be  admitted,  iliough  he  had 
released  his  interest  of  dower  in  the  land  sold  and  in  dispute,  for 
ibe  miglit  be  entHled  to  dower  after  bis  deadi.  Ye&tet  J* 
diseeDted,  thinking  the  cootingency  of  ber  suninog  bim  was  j  i  ^u.  E\  id. 
too  remote  to  ezchide  bis  testimoiiy.  Parol  evidence  exeloded     «^  fls. 
as  to  excepted  laods, 

$  38.  In  a  late  case  tbe  Coort  of  Kings  Bench  beid,  the 
case  of  Rex  e.  Cliviger  went  too  far,  in  which  it  was  held, 
that  neiihfr  hnshnnd  nor  wife  can  pvo  any  evidence  tending  to 
criminai  j  ilie  other.  Therefore,  if  evidence  prove  the  hus- 
band married  to  a  second  wife,  his  first  wife  is  a  witness  to 
prove  her  former  marriage  with  him  ;  as  htii*  evidence  did  not 
tend  to  ci  iiijinaie  him  directly  ,  and  never  could  be  used  against 
him  (was  a  pauper  case).  Her  evidence  clearly  tended  to 
prove  her  lawful  bnrtiand  guilt>'  of  bigamy ;  and  PidQips  infers, 
they  may  give  endenee  lo  oontradiet  eaeb  other/  Where  then 
is  the  inviolable  oonfidence  and  fiunily  peace,  on  which  so 
much  stress  has  been  kid  in  all  the  prior  cases  i 

$  99.  The  dcfts.  were  indicted  ior  conspiracy  in  inveigling  T«itM*  B. 
a  young  girl  from  her  mother's  house,  and  procuring  the  mar-  IM. 
riasije  ceremony  to  be  performed  between  her,  when  intoxicat- 
ed, and  one  of  the  defts.  Held,  she  was  a  competent  witness 
to  prove  the  facts.  This  agrees  with  all  tlie  cases  of  forced  or 
illegal  marriages  by  law  void.  See  1  M*Na!lv,  181,  119  ;  2 
Hale's  P.  C.  279  ;  Bull.  N.  P.  287  j  Peaki's  Ev.  137  Uc. 

^  30.  When  the  busbsnd  is  tried  for  the  mnvder  of  his  wife, 
her  dying  declaraiioQS  are  evidence  against  hioft.  1  PbB.  £v. 
71,  Woodcock's  case ;  3  Leach.  €r.  Ca.  963 }  John's  case, 
1  East  P.  C.  337. 
$  81.  When  the  husband  has  allowed  his  wife  to  do  bust-  |py|^£^.|4 
sss  as  his  agent,  as  hire  servants  &c.,  ber  declarations  and  71. 
agreements  have  bound  him,  as  have  those  of  his  other  agents. 
See  Whitn  t;.  Cuyler  k  al.,  10  Johns.  R.  38  ;  2  Surkie.  204  ; 
6  D.     E.  680,  above.  See  iier  admissions  allowed  against 
him. 

Art.  S.  It  often  hapjxjtis  tiiai  several  persons  have  an  inter-  . 
Gil  in  the  same  thing  as  joint-teuants,  tenants  in  common,  parce- 
ners, partners,  kc. ;  sometime  by  jotnt-eontracts,  as  joint-proud* 
seesm  the  same  oootract;  and  someiaiies  Aej claim  an  interest 
in  ihe  same  thing  as  by  seiFeralooiitraciB,  as  mariners  for  wages 
claim  a  lien  on  the  same  ship.  Ontheee  subjects  there  have  been 
di^rent  opinion^  and  the  modem  cases  often  contradict  the  ' 
ancient  ones;  in  some  of  these  concerns,  however,  not  in  all,  2^^^^ 
for  where  several  have  several  rights  in  the  same  thing,  by 
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3  D.  k  E.  27 
to  37,  Bent «. 
Baker  ti  a1., 
in  error,  cited 
M'Nally,  87 
to  93.— See 
Smith  V.  Fn.- 
ger,  CIl  IftSy 
a  9,  s  2,  cit- 
ed  M  iNaliy, 
93,  95.— 1 
Day'f  Ca.  in 
£.  966,  S69) 
Fairohild  t. 


Decided  oa- 


diftiiiet  eootnieli,  m  lliat  praving  one  contitct  hu  no 
cy  to  prove  aaotfaery  they  erer  nave  been  vitneaief  fiir  eiA 
other,  as  marinen  suing  for  their  wages  in  the  same  ship. 

$  2.  Several  underwriterSi  on  the  same  policy,  are  no  doubt 
interested  in  several  contracta«  and  must  be  sued  severally,  yel 
they  have  a  joint-interest,  inasmuch  as  they  all  contribute  to 
bear  a  common  loss  ;  arcorfline;  to  the  ancient  rule  they  couJtf 
not  be  witnesses  for  eacii  oiiier,  and  it  does  not  seem  to  have 
been  settled  that  they  could  be  till  the  great  case  of  Bent  s. 
Baker  ^\  as  decided. 

§  3.  This  action  was  assumjj^ii  hy  the  assuied  against  the 
deft.,  as  an  underwriter  on  a  policy  of  insurance.  Plea,  oev* 
er  promised*  On  the  trial  In  the  C.  B.,  George  Bowdohi  wan 
piodnoed  as  a  vitneaa  by  the  deft.,  to  prove  oitcomsianeea 
tendmg  to  shew  the  imderwritecs  were  not  liaUe*  He  testily 
ed  be  was  a  policy  broker  employed  by  the  pit.  to  get  the  pel* 
icy  filled;  that  the  deft,  signed  for  £100,  and  in  one  honr  the 
others  signed,  then  he  signed  himself  for  £200 ;  be  was  su- 
ed and  the  action  was  pendhi?,  and  he  expected  to  pay  part 
of  the  costs  of  this  action  ;  that  he  and  th  :'  other  underviritr 
ers  had  a  bill  in  equity  pending  against  the  pit.  Deft,  released 
Bowcloiu  :is  to  casts  in  this  action,  and  the  attorney  of  the 
deft,  aad  Bovv  doia  ofiered  the  pits,  to  pay  thuui  costs  in  the 
equity  suit  and  get  it  disnussed,  and  thcfjr  refused*  Bowdoin 
was  rejected  at  me  C.  B.  A  bill  of  excepUoos  was  filed  sta^ 
ing  the  whole  case.  He  was  objected  so,  1.  As  dired* 
Ij  interested  in  the  suit*  as  to  the  costs :  2.  In  the  cpie^ 
tion  being  on  the  same  policy :  9.  He  had  a  collateral 
interest,  as  being  a  party  to  the  equity  suit :  4,  He  is  oailed 
to  avoid  the  polirv  he  ba^'  fxecuted. 

The  Court  of  Knigb  HcuLii  held,  first,  tijn  release  has  made 
him  disinterested  as  to  the  costs  of  this  action  ^  so  has  the  of* 
fer  as  to  the  equity  suit. 

As  to  the  secoiid  objection,  an  interest  in  the  question,  it 
Was  largely  considered,  and  Bowdoin  was  adiaiiied  a  coui- 
patent  witness,  because  not  mlerested  b  the  event  of  the  suit, 
and  because,  first,  a  witness  as  die  acting  broker  could  wiidfr* 
prive  the  deft*  of  his  evidence,  1^  aflarwaids  beooeuog  a  par- 
ty  to  the  same  policy.  The  deft,  cited  Abiahams  pd  ten, 
4  Burr.  2251,  for  taking  usury,  and  the  bowowret  haiia^ 
paid  the  debt,  was  adniitted  a  witness  to  prove  the  usury  ; 
and  the  court  said,  that  no  judgment  in  tiiis  action  could  be 
given  in  evidence  in  an  actian  •g«»ngt  the  witiuMS}  deft*  eked 
many  other  cases. 

The  pits,  admitted  Bowdoin  might  he  n  witness  to  prove 
the  signatures  of  the  imderwriters,  but  not  facts  to  vacate  the 
policy. 
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Tbe  pits,  argtd  tgfriDSt  BovrdoinV  admnrioa     ineoami-  Ch.  90. 
ianee,  tint  he  migbt  make  hinitdf  a  witness  by  paying  his  sob*  4rl.  8. 
scriptioQj  end  Bidout     Mflnson,  Bui.  N.  P.  SfiS^  vhere  it 
wu  decided  ditt  in  UBdenniter  could  not  be  a  witness  in  an 
aetbn  between  odier  parties  on  llie  same  policy  ;  and  that  in- 
terest  in  the  question  was  tbe  same  as  an  interest  in  tbe  suit. 

Fourth  point,  pit?,  iirsred  BowHoin  hnd  F!i2;npd  the  policy, 
and  could  not  be  aciinitted  to  give  evidence  to  avoid  it,  and 
cited  1  D.  E.  296,  Walton  v.  Shelly ;  this  was  an  endorser 
of  a  neg:otiable  note  could  not  be  aHinittc  d  as  a  witness  to  im- 
peach and  prove  it  usurious,  and  5  I).  Js:  E.  679  ;  the  deft.' 
urged  that  this  rule  extended  ouly  to  uegotiable  paper. 

Curie.  Of  lata  years  tbe  ooutts  bave  endeavoured  to  lei 
ibe  ebfeetion  io  lacber  to  tbe  eredh  tban  4ie  eompeiency  of 
ibe  witness.  Losd  Kenyon  said,  diet  Ae  qnestioo  pot  to  tbe 
witness  on  tbe  emre  dire  is  correct.  Do  yon  ezpeet  to  gsin  or 
kse  by  the  event  of  tbe  oanse?  Tbat  in  ibe  case  of  the  con^ 
moner,  "  unless  the  question  turns  on  a  custom  equally  bene- 
ficial to  them  all,  the  testimony  of  one  must  be  admitted  to 
prove  his  neighbour's  risrht ;  but  if  the  right  be  claimed 
under  a  custom,  that  ah  the  inhabitants  of  the  parish  shall  have 
a  ritiht  of  common,  all  those  who  fall  under  that  desciipiion 
arc  interested,  because  the  verdict  m  iliai  cause  may  after- 
wards be  utied  evidence  to  establish  the  same  right  in  the 
rest.*  On  tbe  wlmle,  be  added,  tbe  principle  is,  the  pro- 
ceeding eannot  be  used  fer  bin,  be  is  a  competent  witness,  al* 
diongb  be  ma^  entertam  wishes  upon  tbe  snlijeet,  Ibr  tbat  on- 
ly goes  to  tbe  credit,  and  not  to  the  competency.'*  As  when 
the  witness  stands  in  the  same  situation  as  the  party  for  whom 
he  gives  testtmony,  or  as  wbere  a  father  gives  evidence  for  a 
son,  tbe«:e  nre  only  circumstances  open  to  observation,  and  !!;o 
not  to  the  roinpetcnry.  And  if  the  party  have  an  '.iiterest  in 
the  testimony  of  the  witness,  and  after  that  he  heeome  a  par- 
ty to  the  deed,  he  shall  not  ilieri  hy  deprive  the  pit.  or  deft,  of 
the  tesiimony  ;  now  Bovvdoin,  as  L>roker,  was  the  witness  of 
both  parties.  Ashhurst  J.  laid  stress  on  Bowdoin's  having  act- 
ed asbrate. 

BoUer  J.  agreed,  and  said  lurtber,  on  die  geneial  groond, 
whelber  one  underwriter  can  be  examined  foi  anotber  wbo 

has  subscribed  the  same  policj,  I  indine  to  think  this  is  no 
nbjectioo  to  his  compeCencf  f*  **  Ae  true  line  is,  if  a  witness  is 
to  gain  or  lose  by  the  event  of  the  cause  and  the  verdict  can- 
not be  evidence  for  him,  or  against  bim,  in  any  other  suit."  The 
otiier  objection  is  confined  to  rieai liable  pnper,  because  the 
party  shall  not  be  allowed  to  hold  out  laUeJiood  to  the  world. 

Grose  J.  thought  the  interest  must  be  confined  to  tbe  event 
of  the  suit. 
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Ch  90,  §  4.  Where  a  man  is  proved  to  be  a  partner  with  another^ 
^rt  8-  ae;ainst  whom  an  action  is  broiip^ht,  he  is  no  witness  to  prove 
v.g^^v-'^-^  Liie  goods  sold  lo  the  otiier,  as  his  servant,  and  on  his  sole 
'^Jkjj*^  credit,  because  here  the  future  actioo  he  gives  against  him- 
Ici  e  v!'^^  ^*  ooDDtenr&aed  by  a  gregtor  mterest  b  getting  rid  of  a 
BrauMisited  mokflj  of  the  coiCs  of  Ae  present  actiaB,  to  indtieh  be  ts  pei^ 
fpba'E?4»  naf  wowW  be  liable, 

— 1  £ip.  UNl!  $  ^*  persons  geoendly,  who  are  jobtlf  Iiab4e  with  the 
par^  to  the  cause,  caimot  be  witnesses  to  defeat  the  demind, 
though  not  made  parties,  if  they  be  thereby  benefitted,  as  ia 

€roodacre  v  Breame,  above. 
5 Burr  I":"!  §  6«  As  where  several  partners oi  a  ship,  by  deed,  nppoint- 
Freoch  c.  '  ed  a  ship's  husband,  and  he  laid  out  a  sum  oi  mouuy  to  in- 
'^^****F^iis  ^^^^  ^^^^  vviiole  ship,  and  broue^ht  several  actions  against  each 
ton, A.D.  fo''  whole  money;  the  deft.,  in  one  action,  was  held  to  be 
1771^1  Esp.  incompetent  to  prove,  on  the  trial  of  the  oUier,  that  the  raon- 
£j.&.7i2.  ^  ^  aganrat  the  eonsent  of  the  owners;  beeausei 
as  Lord  MansfieM  SBidy   this  case  eomeswithm  the  ream  of 


'  that  of  an  action  brought  against  one  partner,  who  can  oome 
against  a  co-partner  for  a  contribution  p  and  the  court  agreed. 
^Msrsy  had  the  actions  been  brought  against  each  foe  kos  pait 
only. 

10liK,iai      ^      "^^^'^  ^^^^      tiction  n?!:ain'^t  an  ndministratrix  of  an  ob- 
Cnrtrrr.     '  Mgo*"*      a  lioiid  to  tlic  ordinary  under  the  statute  of  distribu- 
Pearc«,adinx.  tlon  ;  and  the  court  held  a  co-obligor  surety  was  a  competent 
^^Peakt*t  E.  v^hqcss  to  prove  the  tender  of  the  debt,  as  he  was  not  inter- 
ested in  iliai  cause,  and  the  bare  possibility  of  his  being  lia- 
ble to  an  action  in  a  certain  event,  was  no  objecbon  to  hb  IS^ 
timony  ;  here  the  sorely.  Wood,  being  not  ItaUe  to  eortribott^ 
because  surety,  fanes  this  c^se  from  those  of  fVeneh  e«  Back- 
house, and  same  «•  fNilston.   Peake  ciMs  thbease  so  asnotio 
shew  the  witness  was  aatety  ;  and  the  court  stated  it  as  a  gen- 
era!  rule,  that  *^  the  bare  possibility  of  an  aetion  being  broiigjbt 
against  a  witness  is  no  objection  to  his  competency."  And  Bul- 
let J.  snid,  "  tlint  thh  wrts  not  like  the  ra«e  of  hail,  because 
they  are  directly  and  immediately  interested  ;  tor  if  a  verdict 
be  against  the  principal,  the  bail  become  immediately  an-^wer- 
able."  Bail  is  liable  in  a  secondary  decree,  and  so  is  a  jiaar- 
1  StrB.500.—  diau  of  a  minor  on  record,  or  prochein  amy,  or  any  one  who  has 
esinu  loss,  undertaken  to  pay  tlie  costs,  so  not  a  witness  Kir  flie  person 
-ji^D.  fe£.  fyg,  ^gj^  ii^i^^     ^  ^^^^  ^        OHO  to  be  suboliinied 

for  him.   So  a  creditor  is  a  witness  in  such  case  of  a  bond. 
9  Mass.  R.       $  8.  Auwmpni  by  the  payee  egamst  the  maker  of  a  proo^ 

216,  Hovey  issory  note.  In  a  former  action  between  the  preseotdeiV.  and  an- 
**  **^®^*     other  pit.,  the  present  ph.  had  gpreo  a  deposition  at  the  deft's. 

request,  filed  in  that  case,  and  now  the  pit's,  counsel  offered  it 
in  evidence,   ^oi  admitted.   The  court  said,    U  could  not 
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be  inferred  torn  the  (left's,  proeiiriag  the  depoiitioa*  that  he  Ch.  90. 
is  bound  to  tdmit  the.mtemeiit  coqtaJned  m  It.  New  tnalor^  Jhi  9. 
deredy  the  judge  having  admitted  it  at  the  flrial. 

$  9*  One  of  the  bail  obliged  to  give  evidence  where  a  sub-  j  stn.  406„ 
scribing  witness  to  a  note ;  ^he  ph.  called  one  of  ilie  deft's.  p\*'^]|;|^^f!J'- 
bail  to  prove  the  note.    And  held,  he  must  testify  if  a  sub-  cowp!846, 
scribing  witness  ;  if  not  such,  to  be  left  at  his  liberty.    So  r*oe  f.  Ao- 
where  the  deft's,  attorney  ntte^^ted  an  agreement  on  whirh  the  sj[2jjj7*64» 
pit.  sued,  he  was  held  conipellaljle  to  give  evidtncu  ol  it  j  and  RobsonV  * 
if  he  refuse,  an  attachment  will  [_o,  after  a  subpcena  served 
&c.  :  and  Lord  Mansfield  said,  '*  by  attesting  an  in^ii  ument, 
a  niaa  pledges  himbtlf  to  j^ive  e\  jticnce  oi  it,  whenever  he  is 
called  upon  ^"  "  an  attorney  iius  no  privilege  to  refuse  to  give 
Ofvidence  of  coflatezal  hiUs/*    This  attorney,  when  eaUedy 
bad  no  interest  of  bis  own  in  the  case ;  his  pretence  was  his 
clients  iateresL   See  2  Ves.  jun.  189 ;  Peake's  N.  P.  108. 

Abt.  9.  ^  1«  The  qaestiott  ireqiientijr  oeoois»  whether  a 
master  or  servant  can  be  a  competent  witness  for  each 
other,  or  the  one  in  an  action  brought  or  defended  by  the 
other.  The  general  rule  is  tliat  of  interest ;  and  the  question 
is  not  only,  whether  the  one  cahed  as  a  witness  will  gain  or 
lose  by  the  evont  of  the  cause,  in  a  limited  sense,  as  directly 
gain  or  lose  |u  opi3rty,  but  in  a  broader  sense, — will  he,  by  tiie 
event  of  ihib  pending  suit,  give  an  action  against  himself  or  not, 
or  discharge  him^jfor  not  of  a  suit  f  See  1  Pbil.  Evid*  100, 
101. 

§  2.  A  few  cases  will  best  expbun.tbe  nde«  If  my  servant  8iitt.m^ 
burta  boy  by  negUgence,  as  (j  negligently  driving  a  cart  Ba).  n.  p.2s. 
over  him,  and  I  am  sued,  my  servant  cannot  be  a  witness  45  4^^!^^^' 
without  a  release,  for  he  is  answerable  to  me,  and  1  shall  have  Ld.  fUym. 
Enaction  against  him  if  the  injured  hoy  fOCOVer  against  me  ; 
but  I  may  release  him.  Dougl.  189. 

^  3.  So  wliore  a  turncock  of  this  company,  bv  }>is  nro;!!-  &^E.6et>, 
gence,  injured  some  01  the  guests,  mm  llie  company  was  ijued  New  River 
for  the  injury,  the  court  held,  dial  liie  turncock  could  not  be  Company.— 
a  witness,  to  prove  he  was  not  negligent,  without  a  release  ^J^\  s^ik, 
from  the  company.  And  the  court  uso  saidt  the  verdict  io^tfais  989.-3  bi. 
action   maybe  given  m  evidence  m  another  action  brooght  by 
the  defts.  against  the  witness."  The  same  rule,  and  for  the  H«a!\  Miu. 
name  reason,  holds  as  to  a  pilot.   So  the  same  rule  for  a  like  w/moi 
reason  holds  in  regard  to  a  stage-driver  and  hb  empkyer.  See 
Burnham  v.  Paine. 

4.  A  sells  goods  to  B,  and  afterwards  C  desires  D  to  pay  ^* 
A,  and  pronnses  to  repay  him  ;  D  pays  A,  and  afterwards  B  Avery— n* 
allows  the  money  to  D,  to  the  amount  he  paid  in  account;  Mod. 262. 
D  sued  C,  and  B  was  called  as  a  witness,  to  prove  the  ac- 
counti  (it  amounting  to  payment  to  D  })  and  It  was  objected, 
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Ch.  90     that  as  liie  couuact  was,  originally,  ooiy  between  A  and  B. 
^ri.  9.    B  was  still  liable  to  A,  aiid  so  was  swearing  to  discharge  hiia* 
^^-v^^  self.  But  it  was  hetd«  B  was  a  witness  to  prove  the  paymeol 

as  a  semmt  to  C.  1  Esp.  339. 
Stnu  SjK^        ^  5.  In  an  action  broo|^  against  the  master  Ibr  an  injoiy, 
Hord   I  D.  negUgence  of  his  servant,  he  is  not  a  witness  for  his  mas- 

tE  559  — 1  ter  until  released.  Therefore  a  bnilifF  to  whom  a  warrant  is di- 
||ra.  ^f^^  reeled, cannot  be  oxainined  for  the  shci  iir  in  an  action  for  an  es- 
1  Cox's  casTs  cape  ;  for  if  the  pariy  recover  against  the  sheriff,  he  will  have 
ta  Chan.  286.  his  action  against  the  bailiff  for  his  negligence,  and  to  prevent 
—1  Ev.  Ijj,  ^s  directly  interested  to  sweyr  one  way  only,  or  for  the 
3  strm.  1063,  sheriff.   But  b  these  cases,  if  the  servant  have  a  release,  he 

is  a  witness.  1  Ld.  Raym.  739 ;  1  Bos.  &  P.  404. 
mSve.       $  ^'  ^  *°     aetioo  for  sbking  a  bargo,  on  hoard  of  which 
118, 119,      the  pit.  had  a  cargo  of  com  ;  held,  the  master  is  a  good  wit* 
Somlk  when  released  by  the  ph.,  but  not  without  the  release. 

TuiktV  F         §  action  on  a  policy  of  iTi^uranre,  statins;  a  loss 

IIS,  Thomp-  by  the  barratry  of  the  master,  he  cannot  be  a  witness  for  the 
Peake^^N  F  tindurwfiters,  to  prove  the  deviation  made  with  the  consent  of 
Bfij  86, 96—  the  owners,  unless  released  by  tlie  defts. ;  for  if  the  pU.  suc- 
a9Cni.Ml   eeeds  on  his  barratry,  he  is  answerable  to  the  onderwritera. 

Fox  e«  Lushingion. 
stra  595        $  8.  A  msster  hrugs  an  action  for  heatbg  his  servant,  he 
^eal  «.Hu'      ^  witness  to  prove  ttie  beathig.    Here  he  neither  gauis  nor 

loses  by  the  event  of  the  suit ;  nor  does  the  master's  recovery 

or  not  affect  the  servant's  action  for  the  injury  to  himself. 
.Stn.1064.        §  9.  So  if  the  father  bring  an  action  for  the  scuiuction  of 
1       Ws  daughter,  for  the  loss  of  her  service,  she  is  a  witness  to 
8tra.  4l4,      prove  the  seduction,  but  she  cannot  give  evidence  of  a  prom- 
Mb^hL      ne  of  marriage,  to  increase  the  damages,  for  the  damages  for 

this  breach  of  promise  heloiig  to  her  and  she  has  her  action 
n  "^F  u  ^  10.  So  on  infermation  for  smunling  teas, silks, be. the  mas- 
TmWb,^  **  ^  ^  ^  witness  for  the  deft.,  if  he  incur  a  penalty  for  the 
Bnab.  Hti.    smugging,  for  then  directly  interested  to  swear  for  the  deft., 

and  to  conceal  the  smuggling,  or  violation  of  the  laws. 
7  0.liE.48l,     §  1 1.  Tho  master  of  a  ship  borrowed  monies  for  the  use  of 
WiUia*n'  ^  ^  P^^*    Held,  he  was  a  witness  to  prove  that  fact 

Stp.  ilW.  action  against  the  owners,  who  urged,  he  borrowed  it  on 

his  own  account. 

1  Jobns.  Cm.  ^  13.  The  owoor  of  a  vessel  overpaid  monies  to  the  sbip- 
Biuinn'^^  per,  and  the  master  reimbursed  the  surplus  to  the  owner,  and 
Sap.  £  48.  sued  the  shippers  for  the  same }  held,  the  owner  was  a  com- 
petent witness  for  the  master,  though  in  the  first  instance  lia- 
ble for  his  fault ;  and  an  agent  is  a  wimess  of  necessity. 
1  Johns.  R.  $  13.  Case  by  the  father  for  the  seduction  of  his  daughter, 
2S7,  Foster  v.  she  is  not  a  witness  to  prove  a  promise  of  marriage  in  aggra- 

^Adl.  It.  P.  989v-»ll  £ait,  aa^-JIs  Biay  hav«  dsouftt  beyond  mon  low  sC  forvtee. 


Digitized  by  Google 


PARTIES  TO  NEGOTIABLE  CONTRACTS.  433 

vation  of  damages  ;  for  she  has  her  own  right  of  acilan  lor  the    Ch.  90. 
breach  of  promise.    The  objection  in  this  case  w^i  not  prop-    Art.  10. 
erly  to  the  daughter's  testimony,  but  to  the  uature  ol  ihe  fact  s^-v-^^^ 
offered  to  be  pnnred,  as  no  other  wHoMs  could  have  beea  ad- 
nted  to  prove  ihns  ^fnake^  wA  the  bretch  of  it,  ia  the  fa* 
tlMn^s  aetkm  for  the  Vm  of  hat  serviee  he.  Cited  1  Phih  £? • 
142 ;  3  Wils.  418. 

§  14.  These  and  nmneimis  other  cases  piove  tiitta  witness 
may  be  rendered  iooompelent  in  the  pending  actbn,  solely  in 
n^ard  to  future  actions ;  not  that  he  will  receive  or  pay  a 
rem  in  the  pending  action,  but  only  be  liable  to,  or  discharged 
of  future  actions. 

Art.  10.    interest  of  parties  in  negotiable  contracts.  SeeCh.20,a. 
1.    Various  are  these  parties  to  ncgotial)le  contracts,  •■^^ 
and  the  cases  in  wiiich  ihey  iimy  and  may  not  be  witoes-  J^aUveto"  ' 
ses,  according  to  circumstances,  not  only  as  they  may  im-  diitmbjact 
mediately  lose  or  gain,  or  not,  in  the  event  of  the  suit,  or  in  '^^^^Smu. 
regard  to  future  actions ;  but  in  respectoften  to  invalidating  or  r  iso.*^ 
not,  tlie  contraets  they  hare  sanctioned.   These  principles  in    '^^^^^  ^• 
lUs  respect  will  be  ezphuned  m  the  following  cases.   They  ^o^ur^^ 
liaTe  grown  into  importance  with  negotiable  paper.  Cb  153  -1 

§  2.  If  the  endorsee  of  a  bill  sue  the  acceptor,  the  endor-  J^"^**** 
scr  shnll  nor  he  a  witness  to  the  endorsee's  holding:  it,  merrly  in  r,  ])\^r.579 
trust  lor  the  witnt  ss,  not  having  paid  any  consideration  fnj  il,  Bucklaucir. 
though  called  by  the  deft.,  whosai(1,  ihe  witness  was  interested  tJ"^^*"^ 
to  swear  fortlie  pit.  But  llie  court  tu  Id,  that  if  the  pit.  recover.  r6.— i  Pbll.' 
the  witness,  liie  endorser,  will  be  put  to  greater  diliicnUy  to 
get  the  money,  than  if  he  do  not.   Thb  refers  to  future  ao- 
lions ;  only  case  on  this  pvinciple. 

^  3.  The  court  held,  the  endorser  of  a  proniserf  note  is  i  Matt.it.  73, 
not  a  competent  witness  to  prove  the  handwriting  of  the  from-  ^^^^es  r. 
irar,  witboot  a  release  from  the  endorsee,  for  the  endorser  is  in-  ^* 
forested  to  support  the  action  against  the  maker  to  avoid  theendoc^ 
fee's,  unless  released  by  him.  So  this  refers  to  a  future  action. 

^4.  In  an  action  on  a  bill  of  exchanire.  the  drawer  is  not  lAMod.  346. 
a  wifnpss  to  prove  he  did  not  draw  it,  because,  at  last  the  bur- 
deti  Tails  on  liim  ;  but  he  is  a  witness  if  the  party  release  him, 
so  that  he  ^hall  not  afterwards  be  sued. 

5.  In  this  case  one  Fullerton  gave  his  negotiable  note  to  4Mas$.R.»6, 
Kerr ;  he  endorsed  it  to  Gill,  and  he  to  Riebardson,  his  trus-  SeUHi^  v. 
tee ;  this  trustee  received  the  ^hde  of  the  note  of  GtU,  the  sec-      ^  ^ 
ond  endorser ;  then  feceived  a  dividend  of  the  estate  of  Kerr, 
the  first  endorser,  he  bong  a  bankrupt.    Held,  this  dividend 
w  as  received  to  Gill's  use,  and  so  Riciiardson  was  his  trustee. 
When  €iili  had  paid  the  note,  it  became  his  property  to  collect 
what  he  could  of  it  of  the  maker,  and  endorser  before  him* 
Walton  t;.  Shelly,  at  large,  M'Nally,  83, 36. 

VOL.  ill.  55 
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Ch.  90.  ^  6.  Held,  in  this  case,  if  out-  Indorse  a  note  as  not  to 
Art.  10.  be  liable,  be  is  a  wiloess  to  prove  tbe  niakiiig  oi  ibe  note; 
v^^'^v"^^  having  parted  with  bis  property,  and  not  bebg  liable  be  has 
3  Mas<.  R.  nut  any  interest  in  tbe  note,  nor  in  fact,  in  tbe  queetion* 
^e^r^s'^ "  $  ^7  1*bi8  was  an  action  of  lutmpnt  on  a  bill  of  enchangn, 
Gardue  r.  the  payee  against  the  acceptor,— H(biU  a  mere  cover)  i  and 
Gray,  Circuit  iie]||  the  drawer  was  a  competeDt  witness  to  prove  it  so  on  a 

Court,  Bos-  J      •  I       CT^i      I  -n        111  •  r 

ton,  Oct       second  trial.     ine  bill  and  derinrntion  were  in  rommon  form. 

1196.  The  facts  were,  William  Gray,  ibe  deft.,  ov\neil  a  vessel,  oi 

wliicb  one  Henderson  was  master,  and  sent  her  on  a  W  est  In- 
dia FO}age,  and  authorized  the  master  to  buy  a  cargo  lliere  for 
her,  and  draw  on  Gray  for  the  amount ;  and  he  engaged  to  ac- 
cept tbe  bills.  Henderson  went  to  Guadaloupe,  and  tbere 
-  delivered  bis  letter  to  Gardue,  of  whom  it  was  slated  Hen- 
derson bought  tliirty  one  hogsheads  of  sugar,  and  drew  a  bill  in 
bis  favour  for  about  $2,300  on  Gray,  payable  in  thir^  dajrs 
after  sight.  Gray  refused  to  pay  it,  (the  sncrar  had  been  cap- 
tured nnd  condemned).  The  declaration  stated,  Gray  bad  ac- 
cepted the  bill  and  reluscd  to  pay  it,  and  protest  for  non-pay- 
ment in  common  form.  There  was  no  acceptance  but  the  letter, 
which  the  pit.  urged  was  enough,  and  cited  Pillans  ^  Ro^  v. 
Van  Merons  &  Hopkins,  3  Burr.  1663.  Tbe  real  defence 
was,  tbat  Gardue,  a  Feencbman  m  Guadeloupe,  wishng  tn 
get  his  property  to  the  United  States,  and  to  save  it  firom  capr 
tore  by  the  British,  agreed  with  Henderson  to  take  tbe  sugar 
on  freight,  and  land  it  in  Salem  for  Gardue,  he  paying  freight 
fcc.  ;  bnt  to  cover  the  property,  and  deceive  the  British,  it 
was  iurtlier  covertly  agreed,  that  by  the  papers,  it  should  ap- 
pear Henderson  had  purchased  the  snsrars,  and  had  them  on 
cargo  as  Grab  's  piopcrty,  and  us  a  part  of  this  concealed 
transictioD,  gave  tbe  said  biU,  wbicb  was  never  bond  fide,  or 
intended  to  be  paid.  To  prove  tbis,  one  Webb's  depositioB 
was  read,  and  tboo  Gray  oliered  Henderson,  the  drawer,  to 
prove  these  facts,  as  a  witness.  The  ph.  (Gardue*s  adm.  now 
admitted,  he  being  dead,  pending  the  action,)  objected :  1. 
Thnt  Henderson  was  interested  :  2.  That  he  iiad  put  his 
name  to  the  bill  a  party,  as  true  and  bona  Julr,  ns  every 
party  to  such  negotiable  paper  virtually  says  liy  his  signing, 
that  such  paper  is  genuiue  ;  and  therefore  now  iie  couid  not 
be  admitted  to  say  it  was  not  so.  But  the  court  admitted  him, 
and  tben.tbe  pit.  discontintted  bis  action. 

^  S.  First.  As  to  Henderson's  btereat  the  eoart  said,  be 
was  called  by  Gray  to  discharge  tbe  acceptance,  and  thereby 
might  make  himself  liable  as  drawer  to  pay  tbe  bill,  and  ao 
was  produced  to  swear  a2;ainst  his  own  interest,  and  one's  tes- 
timony is  always  good  when  be  so  swears ;  and  tbat  if  alker 
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sworn  ha  shell  oflbr  to  swear  inr  favour  of  his  own  interest,  the  Ch.  90. 
court  will  stop  him  as  to  that  part  of  his  testimony.  Art*  10. 

^  9.  Secood.  As  to  Heodersoo's  dlscredittog  his  hill,  it  was 
ntich  urged,  that  no  party  to  an  instrument  shall  be  allowed 
to  give  evidence  to  contradict  it,  and  cited  Walton  v.  Shelly, 
1  D.  &^  E.  296,  in  which  case  the  witness  rejected  had  en- 
dorsed negotiable  notes,  the  ground  of  the  bond  sued,  and 
which  he  was  called  to  prove  usurious ;  and  Bent  k.  Baker 
confined  this  rule  to  negotiable  paper.  Same  principle,  one  j^*****' 
cannot  invalidate  a  negotiable  note  he  has  signed. 

(^10.  JVbls.  While  negotiable  paper  remains  among  the 
original  parties,  who  are  privy  to  all  the  circumstances  of  the 
contract,  it  in  fact  has  only  the  qualities  of  non-negotiable 
paper,  and  its  negotiable  qualities  take  effect,  in  fact,  only 
when  nejTotiated,  and  passed  into  the  hands  of  a  third  person, 
who  must  be  presumed  to  be  a  stranger  to  anj^  fraud,  or  usury, 
of  peculiar  circumstances  that  took  j  bce  in  forming  the  ori- 
ginal coiiuuct ;  therefore  it  may  be  entitled  to  the  privileges 
of  negotiable  paper  only  when  it  hu:>  been  negotiated. 

§  i  I.  In  an  action  against  the  drawer  of  a  bill  the  acceptor  PmlM'tS. 
is  a  wimess  to  prove  no  effects  in  his  hands,  for  though  by  tw^.i','*'' 
supporting  the  action  against  the  drawer,  he  relieves  himself 
from  the  holder's  suit,  yet  he  gives  an  action  against  himself 
at  the  drawer's  suit ;  so  within  the  rule.  Ch.  90,  a.  1,  s.  32, 
<&•  If  s«  0 • 

^  12.  A  is  indicted  for  forging  a  note,  the  endorser  is  not  a  i  D. &.r..296, 
witness,  as  lie  has  ''ivon  it  credit,  hut  hi)  ib  a  witness  if  he  has  c'i'l.n'**** 

•  1  •  I    I  I  •       1  anciiv  — 

paid  It,  ana  the  note  has  ceased  to  circulate.  3  D.  k  E.  34. 

Where  evidence  may  be  given  to  impeach  a  note,  or  not,  in  r^^*^*'^^'** 
the  hands  of  the  endorsee.  See  Ch.  30,  a.  18  ;  Ch.  20,  a.  i^  Aial,.  r. 
10,  s.  21.  228. 

^  13.  In  an  action  by  the  endorsee  of  a  bill  against  the  ac-  TD.&lE.aoi, 
ceptor,  the  payee  became  endorser,  was  admitted  as  a  witness 
to  prove  It  ongmally  void;  ns  that  it  was  made  in  London  SeeCh.  2o, 
instead  of  Hamburg,  so  void  for  want  of  a  stamp.    Three  n.21.-l Day's 
judges  agiiinst  Ashhurst,  and  is  contrary  to  all  the  American  ^SeeSiy 
cases.    See  inany  cases,  1  Phil.  Ev.  Jl,  35,  English  and  asm.  ' 
American ;  point  not  settled. 

^  14.  A  negotiable  contract,  bill,  or  note,  carries  with  it 
internal  evidence  of  consideration,  like  a  bond  or  specialty,  i2._K«n- 
and  they  do  not  class  in  this  respect  with  the  third  description  tuiky  stn- 
of  contracts,  that  is,  parol  or  simple  contracts,  but  with  the  ^"'i-'^^J^; 
second,  that  is  specialties ;  first  bcinj^  matters  of  record.   And  guiated'biiu 
therefore,  the  deft,  is  not  at  liberty  to  prove  that  he  received  of  exchange, 
no  consideration,  unless  in  an  action  brought  against  him  by 
the  person  witii  wiiom  he  was  immediately  concerned  in  lijt^ 


Digitized  by  Google 


436  EVIDENCE. 

Ch.  90.  negatUitioD  of  the  instrument,  or  by  a  person  who  bis  given  no 
Art.  10.  value  for  it,'*  [or  unless  the  holder  receives  il  When  overdue.] 

^.^^v*^  $  15.  As  to  these  contracts  there  is  one  general  rule  ocno- 
Cbiit\ ,  270  mon  in  all  pleadings  and  issues.  The  evidence  must  prove 
to29l,iaUie  "every  xh'wz  pnt  in  issue  and  no  more  and  whatever  is  not 
denied,  is  admiUetl  by  the  pleadingji,  and  only  what  is  ex- 
pressly denied  need  be  proved.  On  the  general  issue  the 
contract  must  be  proved,  as  in  other  cases,  and  liie  pk  s. 
interest  id  it.  But  if  the  acceptor  of  a  bill,  or  endorser  of  a 
note  be  sned,  the  bandwriting  of  the  drawer  or  maker  seed 
not  be  proved ;  for  he  by  bis  acceptance  or  endorsemeDt  ad- 
mits the  handwriting  of  those  before  him  on  the  insttumenl. 
But  see  below. 

Chitty,6Qw       ^1^*    Between  the  drawer  and  acceptor,  the  drawer  and 

payee  and  his  agent ;  and  the  endorsee  and  his  immediate 
endorser,  the  want  of  consideration  or  the  sufficiency  of  the 
amount  thereof,  may  be  questioned,"  and  evidence  ac  cord- 
ingly.   But  the  American  editor  adds  a  giucre  and  says,  iliux 
none  of  the  cases  r  itcd  by  (,'hitty  siippoit  his  position.  It  ruay 
be  useful  to  exanuiit^  therefore  his  pusiuon.  Chilly  cites. 
3!m.  674        ^  ^     ^^^^        ^  action  hy  the  payee  of  a  pranussonr 
JeiRBri«t  V.    note  against  the  maker.  The  Chief  Justice  admitte*d  the  den. 
Anftin.       10  prove  it  was  delivered  as  an  ewrois,  via.  as  a  reward,  if  the 
pit.  procured  the  deft,  to  be  restored  to  an  office,  and  as  he 
did  not,  verdict  for  the  deft.    So  here  the  consideration  wu 
inquired  into  between  promisor  and  promisee,  and  this  is  every 
day's  practice,  as  in  cases  of  usury  he,  on  the  ground,  the  law 
presumes  a  good  cousideralion  only  till  the  contrary  is  proved, 
and  as  between  ibe  original  jiarlies  the  consideration  may  be 
2D  kE  71  ^'^^'Hi'ied.    Ashliurst  J.  said,  in  case  of ;»  bill  of  exchange  as 
—iiull.  N.  F.  between  drawer  and  payee,  the  consitlt  ruiion  may  be  gone 
Vne\^^^  into,  not  between  the  drawer  and  endorsee  ;  also  BuUer,  who 
Bdggs^^Rob-  States  Jeiieries  v.  Ausdn,  and  says,  ^*  it  seems  a  reasonable  dis- 
insoo  V.       tinction  which  has  been  taken  between  an  acdoa  betweea  the 
raano^y'!^  parties  themselves,  in  which  case  evidence  may  be  given  to 
2  Bi.  cott.    impeach  the  promise,  and  an  action  by  or  against  a  tliird  per- 
^  son,  viz.  an  endorsee  or  an  acceptor."  Buller  also,  374,  275, 

cited  Robinson  v.  Bland,  in  which  case  the  consideration  (a 
gaming  one)  was  impeached,  against  an  endorsee  ;  also  3  D. 
&,  E.  421,  wlieve  Lord  Kenyon  said,  if  ''a  bill  of  exchange 
be  given  uIiIm  lit  consideration,  h  \s  nvtium  j)ac(nm  "or  if 
for  an  illegal  toa.sideration,  the  whole  matter  may  be  examin- 
ed." Also  Blackslone's  opinion,  that  "  every  promissory  note 
from  tlie  subsciiiption  of  the  drawer  carries  with  it  an  iuterual 
evidence  of  a  good  consideration,"  agauist  which  he  ahaD  noc 
be  allowed  to  aver  a  want  of  consideration.  But  Christian  in 
his  notes  and  FonblaoqiM  boU  dearly,  this  is  true  only  in 
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legvd  to  the  endorsee,  and  not  as  to  the  payee,  and  cites  Ch.  90. 
Sua.  674,  and  Bull.  N.  P.  374.  The  American  editor  ob-  JSlrt.  10. 
,  serves,  that  "  Chitty  says,  that  the  want  of  a  consideration  mav  K^^'^tf 
be  relied  on,  but  not  one  of  the  decisions  whlcli  lie  cites  will 
bear  him  out,"  and  Judge  Livingston  as  saying  this.  But 
Judge  Livingston  is  not  entirely  correct,  for  one  authority 
cited  by  Chilly  does  bear  hiiu  uul  as  far  as  one  authority  will 
go,  tiiat  is,  Lord  Keuyou's,  where  he  says  as  above,  "if  a  bill  of 
exchange  be  given  without  consideration  it  is  nudum,  pactum,^ 
The  same  judge  admits,  as  to  tbe  payee  tlie  maker  may  shew 
failttie  <^  oonsideiatiDOi  **  and  in  aU  cases  be  may  imnst  oo  the 
iUegality  of  it.**  Itismostdiffioiilttoseewliytbefiuliire  of  a 
eoDsideffatioD  should  be  allowed  the  maker  in  evidence*  and 
BOlUio>want  of  eonsideratioo.  On  tbe  whole  is  it  not  moot 
clear,  that  want  of  coDsideration  in  a  note  or  bill  may  be  prov* 
ed  as  between  tbe  original  parties  To  it  ?  Tliough  a  considera- 
tion will  be  prcsumtd  till  the  contrary  is  proved.  See  (Jh.  1, 
Contracts  and  ConsidciHtions  ;  Ch.  .2 ;  Cb.  20,  Bills  and 
Notes  ;  and  Ch.  93,  Fajol  Lvidence. 

^18.  la  ihis  case  the  court  decided,  that  akcring  the  date  4D  &  320 
of  a  note  avoids  it,  or  of  a  bill  of  exchange  by  which  the  pay-  ^^^iJ^ 
meot  was  aecelerated,  and  after  accepted  ^  aiid  so  eiRctoalIy,>  oilier— 
that  even  an  innoceut  holder  for  a  valuable  coosideratioD  can-  cb.  on  p.  la 
not  support  an  actkm  on  it.  Joel**"^'*^ 

19.  The  drawe  r  of  a  bill  is  sued,  the  acceptor  is  a  wit* 
liess  to  prove  no  effects  in  his  hands ;  and  where  the  endorser 
of  a  note  was  sued,  the  maker  was  admitted  to  prove  the  date 
ahered.  The  endorsee  ?neH  tfie  mnkrr  of  a  rmte  and  the  en- 
dorser's letters  were  nnt  admitied  to  impeach  \\w  pit's,  title, 
though  endorsed  when  overdue  ;  the  endorstjr'.s  letters  are  not 
the  best  evidence  to  this  purpose  ;  as  if  his  letters  be  evi- 
dence, he  is  a  witness.  Though  the  acce|)iaMce  or  a  bill,  or 
the  endorsement  of  a  note  admits  the  signatures  of  all  names 
necessarily  before  on  it,  yet  this  rule  is  with  this  exceptioD»  Chitty,  m. 
to  wit,  eidier  must  be  with  tbe  sight,  of  the  bill  or  note,  for 
without  it  the  pit.  must  prove  tbe  drawer's  baodwritiog,  as 
evidence  tbe  instrument  has  been  made.  If  there  be  a  jporsl 
acceptance  of  a  bill,  a  wimess  is  competent  to  prove  the  fact. 

^  20.  The  confession  of  any  one  of  several  endorsers  not  ChIttf,S89. 
in  partnership,  will  not  be  sufficient  evidence  of  an  endorse- 
ment, except  against  \hv.  pnrty  making  such  admission. 
"However,  the  arhnission  oi  the  first  endor-ei"  of  his  hand- 
writing has  been  lioldeu  sufiicient  evidence  in  an  acuoo  against 
the  maker  of  ihc  note.** 

(^21.  Where  a  person  having  a  bill  of  exchange  in  his  pos-  Plato's  s. 
sassioDi  endccsed  a  receipt  m  a  fictitioat  qame  on  it,  the  ae-  j^'^^^ 
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Ch.  90.    ceptor  was  held  not  to  be  a  coin})ctGnt  witness  to  prove  Uw 
Jirt.  10.  payraeot,  without  a  release  from  tlie  endorsee. 
s,^^>/^^t^        22.  Assumpsit  on  [t  promissory  note  ori8:inally  and  truly 
7MM.R.     dated  Marcli  26,  1805,  and  altered  lo  Murcli  id,  1803.  The 
Parker  o!      payee  endorsed  it  thus  :  "  1  am  not  to  be  boldeo    tor  value 
HnMm  jr^  nownA  pay  the  oootrati  lo  NttiMntel  Pirkar. 

^  '  Hddt  this  Qodener  mm  a  competent  witneK  to  prove  the 
eltention,  for  the  note  was  *'not  objected  to  asofigmally  void, 
but  as  having  been  fraudnleDtty  altered.  Not  proved  if  eherad 
before  or  after  the  endorsement ;  if  before,  the  endorser  wm 

admitted  a  witness  to  nvoid  the  senirity  bo  sanrtioned. 

9MASI.R.66.     ^23.  Assumpsit  hy  ilie  p;iyrc  against  the  acceptors  of  a  bill 

4B,8torery.  jrawn  bv  Lemuel  VVi  cks  h  Son.    Wlicn  they  drew  it  they 

Logan  St  al.  ^  ^    ^  ■  i 

 SPliU.£r.  exhibited  to  the  pay<  e  an  absolute  engjaccment  on  the  draw- 

^«  cr's  part  lo  accept  ii,  and  at  the  saiue  time  stated  lo  hiai  cer- 

tain conditions  and  restrictions  to  which  the  engagement  was 
fubjeel.  Dnum  lie  wtaenes  to  prove  due  HaieniflBt  Hie 
tbootiite  engagement  to  eccept  was  ie  a  letter  of  ooe  of  the 
drawsfft  (of  liverpool) ;  the  eondiiions  be*  ««te  eertain 
shipmems  to  be  made  by  Weeks  k.  Son  to  the  defis.  The 
ape^or  may  accept  verbally,  and  restrict  his  acceptance  hf 
verbal  explanations.  The  pit.  knew  the  conditions  and  knew 
of  the  conditional  acceptance  ;  Weeks  had  no  interest  in  the 
suh  or  even  question — was  liable  in  all  events.  But  was  he 
not  adtiiilled  to  invalidate  a  negotiable  contrnrt  lie  had  signed 
as  drawer,  and  saiictioued  by  his  name,  and  lui  a  cause  that 
.  existed  when  he  put  Im  tiame  to  it  ?  This  point  docs  not  ap- 
pear  to  have  been  much  attended  to;  as  the  biU  had  not  heea 
endorsed^  was  it  nol  eonceived  it  hii  aot  assomed  its  nego- 
tiable ehiraeter?. 

eJoini8.it.  ^  In  these  and  other  cases  whenever  a  witness  b  any 
003, 542,  itage  of  a  cause,  in  kw  and  equity,  discovers  himself  to  be  in- 
faTmr^'  terested,  his  testimony  may  be  rejected  and  kid  ont  of  the 
Yem.4S8.  case;  and  it  is  immaterial  in  what  manner  he  appears  to  be 
interested  :  this  being  n  prinrjplc  of  the  comraoQ  kWj  the 
practice  upon  it  must  be  general  in  all  our  ronrts. 

1  Da).  272,  §  25.  Action,  endorsee  aerainst  the  In^i  endorsor  of  a  bill 
Steinmitso.  of  exchange.  And  held,t]io  [>itV.  imnir  (iiately  precedinc:  en- 
Cnnie*        dorser  cam»oi  be  made  a  witness  by  suiking  hi^  name  oil  tiie 

first  and  third  of  the  set,  though  suggested  the  second  bill  is 
lost  f  Ibr  he  st31  wwdd  remain  en  the  second  bill  of  the  set, 
the  same  thing  as  remaimng  on  aU,  as  sH  oould  Tie  racoveied 
on  tint,  especially  if  not  in  fact  lost. 

2  Dni.  le^  4  26.  The  originsl  payee  beeame  sndorser,  and  became  a 
^^'ach'  baaiampti  is  not  a  jiritneai  to  prate  the  want  of  eonsideratton^ 
rinMU  9.  PiDib«ilMi^Blo.lM^]M.Ml,Ma,C<»BUMBWMllhv.lko«. 
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ia  ou  action  \>\  ilie  tiulorsce  aL^ninst  the  drawer.  The  rule  has   Ch.  dO. 
its  excepii  on  ,  that  n  \miii(->s  isiiaUnot  be  admitted  tocoiuiadict   Art.  10. 
or  explaiij  in^  uwu  dt ci]  or  instrtiment,  the  excepliuiis  iimii  it  \^y*^ 
as  in  Massachusetts  geiierally*    A  guardian  who  had  givea  a 
receipt  for  ntoiiey,  was  deemed  a  oompeteot  wHaeii  ate 
ivai  fekaaed.    The  emknaer  of  a  iiole»  who  ia  liabk  to  the 
hoUer,  is  not  a  competeot  witneM^  od  as  iiidictiiMDt  fer  Surg- 
ing the  name  of  the  drawer ;  mciu  if  be  had  paid  the  note. 
iSe  first  part  of  the  dedunott  was  on  the  old  rule  prdbab^»  and 
aot  DOW  law,  as  tbe  pioceedings  on  this  indictiiaatt  acceding 
to  modem  authorities,  rould  have  no  bearing  on  any  civil  ac- 
tion in  which  this  endorser's  hability  should  come  in  question. 
Nearly  the  same  rule  rxi=ts  in  New  York.  2  Johns.  H.  166j 
1  Caines,  2G7,  Wmion  v.  6aidJer,  268  ;  1  Johns.  R.  272. 

§  27.  Eniry  sur  disseizin  in  Worcester.   Held,  the  incom-  n  Maaf.lt. 
petency  of  a  witness  to  defeat,  by  his  tesiiiiioiiy,  an  iiisuuiiieni  '"f'vr?' 
to  which  he  is  a  party,  is  confined  to  parties  to  negotiable  in-  ^^sterv.£a> 
stmineats :  2.  A  eooTejaace  of  land  niada  to  ooosidoratMMi  uta. 
of  a  oompositioii  of  felonj,  caraot  bo  anadad  by  the  graot^ 
or.  This  material,  well  considered  caso»  was  briefly  thuss 
Ofl^  BolSQj  ilagg  had  a  small  estate  in  dower,  and  Hmdsott 
and  Fiske  auqpoeting  she  had  knowingly  rooeited  stolen  goods 
they  had  lost,  applied  to  her,  accused  ber,  and  got  a  deed 
from  her  of  \hh  estate,  (consideration  named  in  it,  ^250,) 
towards  indemniiyiog  them,  f^ivins;  her  two  dollars  as  matter 
of  fprm  J  they  gave  a  deed  oi  it  to  the  tenant,  Eaton,  and  the 
court  presumed  he  was  a-bond  fufe  purchaser,  as  the  contrary 
was  not  proved  ;  after  near  two  years  she  f^ntered  on  the  estate 
to  avoid  her  deed  to  Hudson  and  Fiske,  and  made  a  deed  to 
tiio  demandants,  llio  oonsidenlioii  lier  pauper  support.  Tbo 
comt  bold*  first,  as  aboro,  sho  was  a  competent  witness  to  tes- 
tify, in  order  to  dofeai  her  dood  to  H.  and  F.  not  being  a  no- 
gotiablo  instrument ;  but,  second,  she  could  not  deliBat  it»  tbo 
said  composition  of  felony,  ibon^  in  it  ber  moltfo  was  to 
avoid  prosecution  and  imprisonment,  was  an  immoral  and  un- 
lawful act  to  which  she  was  as  much  a  party  as  H.  and  P., 
so  in  pari  delicto  ;  and  as  her  deed  lo  them  duly  acknowl- 
edged and  recorded,  gave  ihcm  full  possession  of  this  estnte, 
the  rule  of  law,  melior  est  conditio  possidentis^  applied  ia  liicir 
favour,  and  the  excr]>tion  to  ii  did  not  aid  her,  which  excep- 
tion only  aids  an  oppressed  ]>aiiy,  a^  the  borrower  in  usury 
oppressed  faj  the  loider  Ice,  and  she  was  not  such  oppressed  13  M^m.  it. 
party ;  daffass  montionod  wsi  not  pmed*  Biit  though  she  ^  ^'^'^ 
eooid  not  avoid  ber  deed  by  bar  eotij  on  the  estate,  jot  the  o^  void  for  dhi. 
feet  of  her  testimony  seams  to  have  been  to  amid  it  by  prar-  res«.  mid  cn- 
ing  it  fraudulent,  unless  valid  in  affect,  because  she  was  a  par-  JUJ^JJ^JUj/J^ 
ty  to  the  unlawilul  act,  but  if  she  was,  tho  facts  being  disclos-  Eaton. 
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^  EVIDENCE, 

Ch.  90.   ed,  how  oughi  an  alier  bond  fide  purchaser,  for  a  valuable  con- 
ArL  XI.  sideration,  to  be  afiected  by  a  prior  deed,  proved  to  have  beea 
v^^v"^^  tbus  fraudulent^  and  wffinxi  law  and  morality  f 
3oa  Fi  nT       ^       ^^'^^       ^  endorser  of  a  note,  the  maker  is 
^^^lerco  V.  ^  ^  witness  without  a  release  :    2.  Party  to  a  note  in  a  bank 
is  not  bound  by  tlie  usage  of  it,  unless  it  appears  he  has 
knowledge  of  that  usage.  As  to  the  mi^Ler's  being  a  wilnessp 
15  Johns.  R.  270,  contra, 
t  t\  ,  n  '       ^         One  who  has  eiven  a  lease  for  fifteen  years,  1'^  not  a 

1  Day  s  Ca  in     .  ^  .  •         i    •   r  i  •  i 

£.  i7, 19,  Al-  Witness  to  prove  it  was  intended  tor  one  year,  and  i,o  void  ; 

lenv.  Hol>     such  a  lease,  tiiough  uoL  acknowledged  as  the  statute  requires, 

*  is  yet  evidence  of  possession  and  may  be  admitted. 

8  Day's  Ca.  '  §  ^0.  A  and  B  made  their  Joint  note*  A  became  a  bank'- 
309,  Howard  nipt  Under  the  laws  of  the  United  States.  B  was  sued.  Held, 
Ch^wl  i  f's^  that  A's  admission  was  evidence  a2;nln8t  B,  because  A  was  in- 
17.    '  '  '  ^'  iMrested  ;  for  if  a  recovery  against  B,  he  could  compel  A  to 

indemnify  him.  Here  the  possibility  or  prohabiliiy  of  a  fu-» 
ture  action  against  A,  was  his  interest  that  excluded  fiim. 
4  Day's  Ca.  §31.  The  endorsee  sues  the  endorser  on  a  promissory 
'**!i!L..  note  :  the  maker,  lor  whose  accommodation  the  deft,  endors- 
ed  it,  and  who  had  secured  the  deft,  by  a  mortgage,  not  a  wit- 
ness ibr  the  deft.,  being  interested  in  the  event  of  Che  suit ;  not 
directly,  but  if  judgment  against  the  endorser  then  the  maker 
would  be  liable  to  indemnify  him.  Same  principle,  Sheldon 
V.  Ackley,  4  Day's  Ca.  453 ;  an  endorsee  sued  the  endorser; 
an  officer  had  in  his  hands  an  execution  in  a  suit  on  it  against 
the  maker,  and  seized  property  ]f»?s  than  the  debt,  and  then  re- 
leased it  to  the  debtor,  and  took  his  body.  Held,  the  officer 
was  not  a  witness  to  prove  the  relinquishment,  as  his  testimo- 
ny was  to  protect  himself  from  a  suit  by  subjecting  the  deft. 

9  Johns  It  ^  ^'  '^^^'^  several  cases  in  wlSicti  persons 
219^  i^'i ;  the  9X9  Called  as  witDcsses,  though  not  often,  whose  interest  may 
interest  that  or  may  uot  exclude  their  evidence,  according  to  circumslan- 
S»mB«?eirt*"'  *  ^^'^  which  cases  will  be  collected  in  this  article,  not 
mu-it  be  le-  falling  properly  within  any  of  the  few  divisions  made  on  the 
g»l '  ''fcjjj**'  subject  of  evidence. 

rafy^"ill?a^      ^      ^(inkniptoj.     In  cases  of  bankruptcies  and  msolven- 

tiontopayor  cies,  it  is  a  genernl  rule  that  no  creditor,  nor  the  bankrupt  can 

contribate, b  ^  witness  to  any  facts  tending  to  increase  the  fund  of  the 
but  to  bii  ILL'  i5  •      r  •    u  *  • 

credit.         estate,  as  he  thereby  mcreases  his  own  proportion  of  it,  but  is 

1  sira.  607.  ^  good  wltuess,  if  willing  to  be  one,  to  decrease  it  j  hence  nei- 
7i4^1^"i!ike  i  ^  ^  witness  lo  the  bankrupt's  having  lost  money  by 

j:  ieo.—  gaming  ;  neither  can  a  creditor  prove  the  act  of  bankruptcy,  ibr 
M'.Naiiy,  77  1,^    interested  to  support  the  commission,  unless  be  release 

his  debt  to  the  nssi2;nees,  as  then  he  has  no  interest. 
2W.  BI.1273,     i>  3.  Hut  a  creditor,  who  has  <^old  his  chance  of  recovering 
«  FttrtoD*****  a  debt,  and  whose  interest  is  thereby  removed,  may  be  a  wit- 


Digitized  by  Google 


ft 


INTEREST  OF  WlTNSfiSE3,  IN  SEV  EAAL  CASES.  443 

ness  to  prove  th(;  jHlitioniiig  creditor'.^  deljt,  in  an  action  by  the    Ch.  90. 
assignees ;  and  gcut  ralJ)  lo  support  a  comiui5biou  of  bankruptcy,    ^in.  1 1 . 

^  4.  la  this  case,  which  was  ao  action  hotwoeu  other  par-  ^.^^^/-^^ 
tie«,  keld,  the  pttitioDhig  en^butwuM,  tmpemni  wtmm 
tQ  prove  bif  own  debt  on  wUoli  t  ooniniaBte  famd*    This  i,ut.i  afnu^ 


WW  ft  Ml  ftetet  m  mtith  Ihe  deanwlaai  ehimed  ea  ft  kvf  tm, 
on  the  lao4ft  AmnrnuM^  and  llie  tenant  under  l^eieotty  wi^ 

mitted  is -the  defence,  who  purchased  of  Whitney,  assignee  nf 
Farrington,  the  demandant,  vrho  M  been  deekved  ft  bftafcnip^ 

Sor  he  had  no  interest  in  the  cause. 

^  5.  In  ihis  case  the  court  held,  that  such  was  the  interest  2Str«.  820, 

of  the  hankriiiit,  iliat  no  release  could  make  hiu  a  witness  tO  •'••W  ».  Cur- 

tit. 

prove  Ilia  own  ati  oi  bankruptcy. 

^  6.  i^or  can  he  be,  though  he  has  obtained  his  certificate,  2  h  Bi.  279 
to  prove  the  debt  of  the  petitioning  creditor,  nor  any  otiier  cbapoMo  it 
ftet  aeeeMuy  to  eqiport  the  eomaSatimu  Bol  eee  AiifCr.  ^ 
iOd,  Selby  «.  Crew. 

(  7,  And  if  ftjonitGenminoa  km  sgenit  tuo,  oneienot  smbo,  noir- 
ft  witaeei  to  prove  eft  am  of  b^okiupiof  in  tbe  odier,  be  is  «  v.BMrbtrt. 
ieiereated  to  support  ft  ooMUMOn* 

^  8.  But  his  allowance  being  paid,  he  is  a  witness,  for  be  is  Cowp.  70, 
not  hoimd  to  refund ;  or  after  his  certificate  5s  ohtnined  he  may  *"||*''_^* 
rcloase  his  allowaiico  to  tlie  a^si2:nees,  and  ihcii      even  a  witr. £ro«ra, 
DOSS  to  increase  the  fund,  lor  lie  lias  tlien  no  iiilerest  in  it, 

^  9.  Forf^ries  <^c.,  interest  of  those  ajf  '  Cied  by  them.     la  S««  C^84,a. 
a  great  many  cases  persons  called  as  witnesses  have  their  in*  ***** 
terest  or  proper^  affected  by  forgeries,  aad  other  crimes,  who 
ftie  ftdnteod  or  not  ftceording  lo  firf  iiienmcmii 
TUf  wae  IB  ndietflieiit  l»  «8ury,  aid  itwft»bdd»lhel  ti»  •Mtss.Kj^, 


borrower  was  a  eonpetenl  wkoeaa  to  calMe  cm  to  t  — '-^  Common. 


-  wealth  ». 

of  tiie  penalty  ;  hut  it  must  appear  00  tbe  fooord  net  be  pfoe^  Frost.-i  FUL 
ecuted,  compleiBed»  end  sued  fat  hi  end  tbie  widun  ft  fear  ^T^^i'^^ 
ftfter  the  offence  was  committed.  '  ^* 

10.  So  where  one  was  indletod  for  forcring  the  receipt  of  Bal.  N.PilM, 
A,  he  having  reecn  eied  the  irionc)  Irom  the  [irisoner,  was  ad-  ^Co^l'6^ 
milled  a  witness  to  prove  ibe  forgery  ;  though  in  England  it  Bsc.  Abr.390. 
is  a  e;eneral  rule  ol  evidence,  that  a  person  wliose  hand  is  lore;-  — *  fialk.gOi 
ed  is  not  a  witness  to  prove  tlie  forgery.  East's  C.  L,  993, 1003. 

So  if  one  be  indicted  for  perjury  on  tbe  statute,  the  person  2  Haw.  433. 
injured  tberebf  oMMt  be  t  witBOM,  beewiie  die  HMe  gfam 
UmiBlO;  butbebftwiiiieMiftbeMifllmentbeeteoMMto  '  Aui'k  nC 
kw*  PbaUps  dottblft  die  lole ;  in  Hew  Torkaot  eelded.      -4  Johii».B. 
,  $  n.  b  tM.        BmH  »M  MM  for  iHi^iog  *  forged  "^^^^ 
matrament,  which  wei  eeBnted  to  protect  tbe  emnder.  Tbe  es,  commMi. 
ooort  beidf  cbm  dM  peieom  eee  Sniiiliy  wboee  aeiBe  wesftn-  "^^^'t'* 

case,  M'Nalljr,  zm,  239  —1  Dar't  Ca.le  B.  10<WKfl4lBM(bafi»|<'"^  b  ill  the  M*t. 
hftod?,  is  «<imi«iWej  AlVjP.  MM. 

TOL.  HI.  M 
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Ch.  90.    cfl,  nnd  who  had  seen  the  instrument  and  copied  it,  was  a 
Jlrt.  1 1 .  c()mpetent  witness  to  prove  it  a  forgery  ;  and  llie  production 
Vi^^v-^^  of  the  instrument  itself  was  dispensed  with.     In  \\m  rase 
^^.^"^SJ'flj  some  material  distinctions  were  noticed.    The  court  said,  for- 
^3  — (>  Bos.  merly  it  was  held,  in  civil  and  criminal  prosecatioiis,  the  wit- 
k.  p.  87.-^    nen  was  incompetent,  *<  if  he  was  interested  m  the  question  ;** 
ft'^^'^^fs      hut  now  the  rule  is,  to  admit  him  if  not "  mtetested  in  the 
Bui  N  F  209.  event  of  the  suit,"     or  unless  the  verdict  in  the  cause,  which 
— Leacb  sCr.  ever  way  it  may  be  found,  oeuld  be  given  in  evidence  in  any 
lia\v^P~C     "^^'f'''  action  in  which  he  was  a  party      that  in  Enc^Iand  if  A's 
cti.49,  •.84.  name  be  forged  he  is  not  a  witness ;     for  he  is  considered  as 
interested,  because  if  the  instrument  is  found  by  the  verdict 
to  be  a  forgery,  it  is  impounded  by  the  couri,  so  dial  it  can- 
not again  be  used  in  evidence  in  an  action  against  him:"  But 
in  this  Sute,  for  thirty  years  aft  least,  **a  witness  has  been  con* 
sidered  as  competent,  both  in  criminal  and  civil  prosecutions, 
unless  he  was  interested  in  the  event  of  the  suit :     Like  law 
in  Pennsylvania,  1  DaU.  110 ;  2  Dall.  239  ;  1  Yeates,  401  i 
That  in  this  case,  whether  the  deft,  was  convirter!  or  not, 
Smitl)  might  be  sued  on  the  note  in  question,  as  a  genuine  one, 
"and  the  verdict  on  this  indictment  could  not  be  s^iven  in  evi- 
dence    for  though  an  instrument  found  by  the  verdtct  to  be 
forged  was  retained  on  the  files  of  the  court,  yet  any  one  in- 
terested may  have  «  copy  by  which  to  form  fab  writ,    and  ft 
Aicst  leeiMi  to  the  clerk  to  iMring  the  original  mto  court  at  the 
trial     also  that  it  was  proper  to  admit  other  evidence  to  prove 
the  forgery  in  a  case  like  this,  than  the  instniment  itself,  &c. 

ia^Sm>r^^?'     ^  ^  ^^""^^^'^"^     ^^^'^  decided,  that  if  A  prosecute 

^  *  '  B  for  falsely  aiui  (leceiilully  aOirmiiig  C  a  man  of  property, 
whereby  A  was  induced  to  trusi  C,  C  is  a  witness  to  prove 
tlie  facts,  though  the  note  be  not  paid. 

13.  So  in  ^  qui  tarn  action,  the  borrower  on  tifuryisa 
AbnhaiMf^'  ^^i^^*   So  in  an  acttoo  for  usury,  brought  against  one  by  a 
mit  umy  V.    third  person,  the  borrower  is  a  good  witness  to  prove  the 
c     ~1  »  ^onowing  of  the  money  and  the  payment  of  it ;  according  to 
— i'phii/Ev.        ^^^f  not  a  witness,  except  he  has  paid ;  in  our  practice 
92(oy<i        is  n  witness,  paid  or  not.    Sec  Debt,  qui  fam,  Ch.  153. 
Peakc'sE.99i     ^  14.  Peake,  in  his  Law  of  Evidence,  lays  down  the  same 
*     '      rules  as  are  laid  down  in  SnelPs  cas^,  nearly,  as  to  the  cause 
and  the  verdict,  and  observes,  that "  the  cases  on  this  point  are 
so  contradictory  tliat  it  is  impossible  to  attempt  to  recoucile 
them and  cites  Rex  v.  WfaitiiH;,  Salk.  S83 ;  Rex  e.  E;ili8, 
Stra.  104 ;  Rex  v*  Nunes,  3  Stni.  1043,  as  ene  way,  where 
one  affected  by  the  perjury  could  not  he  a  witness ;  and  Pan's 
case,  1  Vent.  49  ;  and  1  Sid.  431,  as  direedy  cootraiy.  So 
Rex  V.  Morse,  Stra.  595  ;  and  Abrahams  o.  Bunn,  as  over- 
turning Rex  9*  WhitiDg ;  and  with  Abrahams  sw  Bunn  a^es 
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the  ca^e,  Smith  v.  Prager  ;  and  see  Martin  v.  Dmvton,  2  D.    Ch.  90. 

E.  4Q6.    1  i'hil.  Ev.  92  cites  tbie  above  iuo^iiah  o«m,  ^^^^ 
imd  Rex  v.  Boston,  4  East,  58 1 .  \^*v^^^ 

^  15.  And  m  cases  where  the  party  injured  canin  L  {iossibly 
derive  any  benefit  from  the  veidict  iq  the  crimioni  prosecu- 
tioo,  as  in  iodicUDeiits  for  assaults,  and  the  like  personal  inju- 
Bif^  lat  dowpttiucy,  on  •ecount  of  iDteretty  him  never  beeo 
fmikHMd }  b«t  nam  h»  wlioie  bend  is  forged  is  a  witneai, 
while  lie  ean  be  had,  odMr  wiiaesaes  are  not  idauaiible»  u  * 
where  paid  &£.  Siailh'fl  case,  East's  C*  L*  1000 ;  1  Phfl. 
Evid.  92  to  96 ;  4  ]>alia8,413. 

^  16.  And  in  all  criminal  cases  as  itt  civil,  one  interaflted 
aaay  be  mnde  a  v.  itness  by  a  release. 

^  17.  On  ail  indictment  ai;airrst  two  tor  an  nssauh,  one  sub-  Stra.  633,  tb 
xnitted  and  was  fined,  and  lie  ni-o  \v;is  mhinitcd  a  witness  for 
the  other,  as  after  punished  he  could  have  no  luieiesi  in  the  i  i»hii.  Ev, 
prosecution.  2  Esp.  R.  552  j  3  Esp.  R.  25;  Addis.  352.  61,62— i* 
And  in  semil  eriamial  cases,  persons  interested  are  admiited  ^^iv?288 
irilneiMe  of  eeciMiiy»  theie  being  on  other  in  Um  aature  of 
theeaae. 

A,  being  ehaaied,  may  be  a  wileess  to  prove  the  lact  on  > 
ibe  indictment.    See  Rex  v.  Boston  Is  al. 

A  widow  is  a  witness,  in  ejectment  bron^t  to  recover  lands 
claimed  under  her  husband,  though  she  would  be  entitled  to  ^.  n'r.  vao 
dower  in  these  land^.    This  is  correct,  if  llie  reroverv  nfror(ird  I>u(^*a« 
her  only  a  mere  or  remote  possibility  of  nn  action  for  lu  i  dow- 
er :  but  clearly  not,  if  the  result  of  the  recovery  would  iju  an 
action  fur  her  clear  and  certain  for  the  recovery  of  her  (iou  t  r 
iu  these  luuds ;  as  if  her  husLtaiid  s  heirs  recover  ou  iiis       *  ' 
iiivin  io  fee,  during  his  marriage  with  her. 

A  grantor  in  a  &ed,  impeadied  as  fraudulent,  if  rdaaaed  C'^^"  j^^]^^„ 
hf  tba  grantee  fiom  all  daiins  whatever  on  aoeount  of  his  cov-  I'^^^l  ^^^^ 
enants  ^c,  is  a  good  witness  to  disprove,  as  well  as  prove 
fraud.  The  objection  is  to  bia  eiedit^  not  to  bb  coopetency. 
On  the  principles  of  this  case,  a  grantor  who  makes  onlf  a 
qnit-clalm  deed  is  a  competent  witness  to  the  same  pOfpoMt; 
80  to  prove  his  own  deed  fraudulent. 

If  several  be  charg;ed  with  the  same  otfence,  and  no  evi-  l£ast,  3Ui. 
dence  as;ainst  one  of  them,  he  shall  be  acquitted  before  the 
others  are  caUed  on  for  their  defence,  that  they  may  have  the 
benefit  of  hiis  testimony. 

4  16.  C^tUraei^n  mmotrMe.   It  is  a  rule,  if  A  contract  PMke**  fi. 
Witt  B,  aa  in  eawa  of  warranties  lu^.,  and  C  ene  IS^  end  the  il^;^^"  ' 
efiect  of  his  recovery  is  an  immediate  right  of  action  by  B 
agebst  A  on  his  contract,  A  if  not  a  witness  ibr  B,  dll  re- 
keeed  by  Mm,  for  the  wairaaaor*s  direct  interest  b  to  testify 
io  the  warrantee's  divour,  that  there  may  not  be  a  recovery 
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Cfi.  90.  agftinst  him,  and  wo  tbtt  be  may  km  so  rigbt  of 

Jirt.  1 1 .  against  the  warrantor. 

s*^r-v-^te*/  ^19.  But  a  vendor  who  docs  not  warrant  the  vendee's  ti- 
*  ^i'*''*^^'        1^  ^  competent  witness  to  5U|>port  it ;  for  in  this  caRe  the 

Crcewlate.  vendor  has  no  interest  as  to  the  property  in  suit,  nor  in  regard 

to  any  tutur*  aet»o*  And  let  EincnoD  «.  AndiMra. 
3D.SiE.308,    ^  20.  A  letMd  io  B,  and  broogbt  ooremnt  for  mt ;  the 
S^;^*^  deft,  pleaded,  C  and  D  being  aeiaed  in  fee  before  A  leaeed  t» 
Taun.  461.—  B,  they  demiaed  to  E,  -who  entered  on  the  deft's.  possession. 
FhiLEv.  fio.  ^  replied,  and  admitted  C  and  D  seized,  but  said  they  de- 
mised to  the  ph.  before  rhey  deraised  to  E,  n?id  C  was  od- 
miffpd  n  witness  to  prove  the  pdint  in  issue  ;  for  the  verdict 
could  not  be  in  evidence  in  any  action  that  might  afterwards 
be  brought  by  him  or  against  him.    Further,  see  Trelawney  v. 
Thomas,  1  H.  BL303;  Hopkins      Ncal,  2  Stra.  1036; 
Carter  v.  Pearce,  1  D.  b  £.  163 ;  ChMterbook  e.  Hunting- 
lower,  I  Sera.  506 ;  Goodacre  e.  Breane,  Peake*a  Cases,  174 } 
French  v.  Backhouse,  Same  «,  Falaam,  6  Barr.  3727. 
Peake'i  E.       So  if  I  oontract  with  A  to  build  me  a  house,  and  he  with  B 
r»kj*i^i*"^      to  do  fi  pnrt,  nnd  B  shps  A,  1  nm  not  a  witness  for  B  till  I  ini 

released  by  Jiim,  lor  il  he  fail  against  A,  he  may  sue  me. 
FeakftsE.92.     ^21.  Partic(])<i  rriminis.    Generally  he  is  a  witness  for 
ea^'liert  P^**      prosecutor  in  every  case,  though  left  out  of  the 

Dormer  v.  declaration  in  order  to  use  him  as  a  wiuaess ;  as  in  trespass, 
FortMMM.-^  i^ere  the  aatiafaetbn  bf  one  goea  to  the.  diaoinfge  of  the 
CRMS,  8<t6  —  othersi  it  may  go  to  bis  eredit  \  and  if  made  deft.»  by  miHake, 
M'Naiiy,  125,  the  oottTt  Will  gtvo  loRve  to  omit  him  and  urike  hia  name  ont 
^Tvi  38*'  record,  even  after  issue  joined  ;  so  a  noUtfMttfui  mtj 

€l!(i2,'e3*—  be  entered  against  him.    And  Duller  slated,  that  if  a  material 
1  Cox,  N.J.   w'ifness  for  the  deft,  in  ejfcfmpnt  be  also  made  n  deft.,  tbo 
--Esp       '  ^'^^^  ^^'^y      ^'^^  ^''^^       let  jiKlLcmcnt  go  by  defntilt  ;  but  jf  he 
709,726,       plead,  and  by  that  uieaiii;  adinil  himself  to  lie  trnnnt  in  pos- 
TiuDes^Bul  '^s****"*^^®  court  will  not  strike  out  iiis  name,  liut  if  he  admii  a 
n.'p!  286^'  mdict  againat  him  for  what  he  is  in  possesiioo  of,  be  may  be 
Eip.  D.  7ia  a  witness  lor  another  deft.   In  trespass»  the  deft  pleaded 
■die  neat  because  R.  Mawsoa,  named  in  ibe  steMi/  ct/m,  paia 
the  pit.  a  guinea  in  satisfaction  ;  and  issue  thereon.    Eyre  C* 
J.  admitted  Mawson  to  prove  the  fact,  and  said,  "  what  is  now 
proved  cannot  be  given  in  evidence  in  another  action  ;  nnd  in 
effect  he  makes  himself  liable  by  swearing  he  was  concerned 
in  the  tresspass,  but  oiiirrwise,  if  proved  to  be  interested. 
Cowp.  197.    So  in  Clark  t;.  Shee  ^  ai.,  Ch  9,  a.  8,  it  was  held,  the  pit's. 

clerk  who  embezzled  his  property  &£C.  was  a  witness,  being  re- 
leaaed*  JoinI  trespassers  sued  separately,  one  is  a  witness  for 
the  other.   1  Wadi.  187,  Johnson  e.  Bmim. 
Mass.  ft  82*  But  the  court  woidd  not  admit  n  party  in  adultery  a 

A.  D.  17»6,        ^  r     /  / 

Nov.Tam,  S.  J-  Cout  Commonwealth  v.  Vef7.— When  a  woflMn  is  indfeted  fbr  iifcii|eiy« 
tha  m$n  with  whoa  connnittcd  is  sot  a  witaaii.  Chipflao,  9, 
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vilnMi.  As  where  Very  was  indicted  for  tdoltery,  it  was  sug-   Ch.  90. 
galled  in  bis  defence  that  he  aad  his  wife  wishiiig  to     dh*  «drt«  II* 

meed,  he  contrived  the  appearance  of  the  crime  with  a  wo-  ^^^i/^<i> 

man.    The  evidence  against  him  was  only  prcsnmptivr',  ns 

seeint;  him  \y\nz  on  the  ground  witfi  lier  in  tf)o  nti^fiT,  and  when 

distill Ijod  tie  put  up  his  sni<ill  cioihe.s  ^c.    'J'lio  cf)uri  refused 

to  atiniit  tlie  woman  as  ;i  witness  to  prove  no  adultery  was 

commitled,  on  the  ground  that  where  u  ciinte  cannot,  ui  its 

Mture,  he  oonunitlwl  wkbotit  tlM  ooMnvM  of  the  persoa, 

•i  bytbewcflWdi  ni  aMtery,  that  pefWMi  tfafl  not  b9  admilted 

i» ^fofeor  disprove iIm  crim.  But  DnsC  J.tkoi^  riM 

Might  to  be  admitted. 

I  S3,  if  ^  partkeps  erimmk  hm  promised  a  pardoo,  this 
goes  to  his  credit ;  is  a  witness  till  convicted.  fifNabj,  130  &.c.  422,  Mealir. 

§  24.  In  this  case  heltl,  t^int  a  person  who  gives  a  brihe  to  R  Hinson, 
another,  at  an  election  of  d.  member  of  parliament,  is  a  rompe-  ^- 
tent  witness  to  prove  the  fact  in  an  action  nn  tlie  stauitc, 
tlioii^Ii  he  thereby  disrliarires  hiioself  of  the  penalty  ;  so  the 
person  bribed  is  in  Uke  mannt^r  a  witnei».    See  4  East,  180  j 
S  East,  451,  Edwards  0  Evauii ;  £sp.  D.  725. 

%  %^  iiNrwft  «f  pm&tm  ^  t»  «  mum  hom^M  otlieri 
cQBiit  HI  4pM8thMy  nvfctD  dM  ptuoncn  tnd  ptntn  undcv 
aormt  m  mm  tt  wimewi ;  m  to  uliidi,  no  iseneral  iuIm 
of  ovidcmoi  iniber  than  already  stated,  can  be  added  ;  then 
persoflt  wn to  tojeoted  or  u&nm&A  m  rn'mmm  occogtfnig  t> 
the  circumstMieM  of  oieh  oase. 

§  26.  In  this  case  the  court  decided,  that  n  prj^^oner,  who  12  Mod.  9a6» 
^ves  ft  bond  to  remain  a  true  prisoner,  may  Ijf;  a  witness  to  ^r^^^'J^ 
prove  a  voluntarv  escape  of  himself ;  or  that  he  was  sull*  red  |||^|^|, 
voluntarily  to  escape  ;    For  1,  if  a  bond  for  his  true  irnpi  ison- 
mcnt,  it  is  vaad  j  if  for  ease  and  favour,  void,  and  an  escape  : 
2.  A  conviction  in  this  case,  no  evidence  against  the  warden, 
In  debt  00  tbo  ¥ond,  nor  Ibr  llie  pfiioaer  in  Mm  nopfWHK 
mit  ipnoit  the  wndooy  ^  beoMiBO  It  waM  sot  bo  botwom 
fke  samo  {liftiM     S.  ^  Mo  record  of  ooonelion  or  m^liol 
etn  be  given  in  cvkleBM,  bot  whoreof  the  benefit  mnj  bo 
nuiua],  viz.  where  the  plL  as  wril  as  the  deft,  might  auko 
use  of  it,  bring  it  into  court,  and  give  it  in  ondooeo,  io  case 
it  did  mrko  for  him       4.  It  being  in  Hamlino  «  aecrot 
traneaction,  he  is  a  witness  of  necessity. 

27.  In  this  rnse  it  was  also  held,  that  in  an  action  on  a  aMaas.R. 
bond  for  the  liberty  of  the  prison-y?ird,  the  sheriff  or  gaol-  ^XmIi''*** 
keeper  is  a  competent  witness  to  prove  tho  creditor  did  con- 
sent that  the  debtor  should  be  liberated,  aud  that  by  parol. 
For  ibe  aaioe  reason  Lithgow,  the  sheriff,  could  oot  atoH  bin* 
Mif  of  Ibo  wfi«lt  bi  tbia  action,  if  soed  for  m  escape,  bat 
•mat  ibeoi  bjMhar  mUimtm,  frooe  tbe  plt*s«  miuaaat* 
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Ch.  90.      §  28.  So  one  arrested  niid  ptiflTered  by  the  «?herifr to  escape 
Art.  11.   is  a  competent  witness  to  prove  the  es(  ape,  tor  he  is  not  dis- 
V^N"*^/  charged  by  a  recovery  againsi  the  sheriff.    So  a  person  res- 

^  witness  for  the  sheriff  in  an  action  against  him  for 
Cw"  124"— '  rescue  ;  for  he  swore  to  charge  iiimself,  if  by  bis  evideace 
%  Mod.  su,  lie  diichtrged  the  deft,  the  rweuer. 

^      Interesn  of  prosecutors  aod  inlbraiert  fNoetimes  will 
exclude  them  being  witnMfes,  and  mietimes  not,  ts  will  bo 
aeen  in  Abrahams  «.  Bonn,  and  other  cases.  Generally,  if  the 
informer  i^^  to  have  part  of  the  penalty  he  is  not  a  competent 
wittu  SB,  as  in  Hex  v.  TIIlv,  1  Stra.  316  ;  1  Esp.  Cas.  05.  But 
see  Ilex  r.  Cole,  Peake's  Evid.  Otherwise,  if  the  court  be  not 
bo  1 11}  (I  to  inflict  a  pecuniary  penalty.    And  in  cases  ol  rewards 
for  apprehending  felons,  one  apprehending  a  felon  and  entitled 
to  the  reward,  was  admitted  by  all  the  judges.   Peake'f  Evid* 
106  $  Leach's  Cio.  Cas,  360,  note.  Yet  by  his  testimony  ho 
eoovieted,  and  by  producing  the  oooviolioa  he  obtained  the 
reward,  so  direedy  a  gainer  &ie* 
SJobni. R.       ^       Trespass  against  the  son  for  taking  a  heifer;  held, 
4isti.377,    his  l\itfier  who  ordered  his  son  to  do  it  wns  a  competent  wit- 
HM^iickv.  jjggg  Iqj.  ^ijjj^    So  in  trespass  for  takioi!;  and  impounding  the 
pit's,  hogs.    The  deft,  proved  he  acted  as  ncpnt  and  ser- 
vant of  G.  on  whose  land  tbey  were  found  j  iield,  G.  wa^  a 
competent  witness  to  prove  die  hogs  were  taken  damage  fear 
sent,  on  being  released  by  the  deft.   After  the  releue  G» 
could  not  be  liable  to  the  pit.  in  the  actioD,  nor  to  the  deft,  to 
indemnify  him  as  master  and  owner,  im|diedly  ordering  the 
taking  and  impounding ;  and  if  G  so  testi6ed  as  to  acquit  the 
deft.,  and  thereby  gave  an  opening  to  the  plt*s.  suit  againsi  G., 
then  G.  would  be  testifying  against  bis  interest,  and  so  a  good 
witness  ;  and  if  G.  testi6ed  so  as  to  convirt  the  deft.,  be  could 
8  Johns  R,         object,  as  he  called  G.    And  where  tlie  witness  supposes 
428, 429,      himself  interested  against  the  party  calling  bira,  he  ought  to  be 
LanMDgbarf  swom.  But  if  CO  the  twtre  iKre  he  declares  he  is  mterested 
WUkrd!  '*   >°  frvonr  of  the  party  caUiog  him,  and  that  his  mterest  is  so 
circumstanced  it  cannot  be  released,  he  ought  not  to  he  sworn, 
though  strictly  he  is  not  interested. 
8  Johns.  R.        <5,  31.  A  member  of  a  Shakfr''s  society  trhrrp  fi  mfnrsa.  Tn 
4^/WeU«».  jjjj  action  on  a  statute  concernmg  slaves,  for  a  penalty  tor  iiar- 
bouring  the  pit's,  slave,  brought  against  a  member  of  such 
society  ;  held,  a  member  of  it  was  a  competent  witness,  though 
the  members  of  it  held  aU  things  in  common,  and  had  a  part- 
nership bterestin  all  thmr  concerns  as  a  religious  society. 
No  judgment  in  this  ease  against  the  deft,  could  aftect  the 
witness. 

Wmi"^'""'  ^*      ^  ^"  ^  policy  on  a  ship,  the  master  having  goods 

Styled ' '    ^  board  her,  and  insuied  by  other  underwiiters,  who  refused 
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10  {My  tiU  this  pending  suit  was  determined,  was  examined  on   Ch.  90. 
the  wire  fifir^,  nnd  swearing;  he  had  no  interest,  was  admitted    Jlrt.  11. 
as  R  competent  witness.    Less  oncftptioaahle  than  BowdiH)  v^^vi^i/ 
the  witness  in  Bent  v.  Baker. 

§33.  The  president  of  an  insurance  Company  where  a ^•'•^» 
competent  witness.  Ch,  90,  a.  4,  s.  13. 

^  34.  Trustees  held  only  to  advance  costs  of  suit  are  inter-  ^  East,  7, 14 
Mtod,  sad  not  wimeases.  As  iHimiwrsoos  wm.qipoiiited 
by  statute  govefnovs  and  directois  of  the  poor  of  a  oertsia 
INurisb,  and  mada.liabia  oq  sppoal  s^mat  a  rals  aaade  by  tbem 
to  the  payment  of  oosts»  ia  case  m  Sesms  dwnld  avvard 
say  to  the  appellant,  such  persons  cannot  be  witnesses  on 
such  appeal,  though  in  truth  only  trustees,  and  entitled  to  be 
reiinhursed  such  costs  out  of  the  parish  funds,  for  they  are 
parties  to  the  c;iuse  and  liable  to  co«ts  in  llie  first  ii]:>t:nice. 
The  trustees  were  not  a  corporaiion,  nor  was  tlieie  auy  one 
engaged,  as  there  was  in  Rex  v.  Woodland  lo  iudeinnily  liiem 
their  costs.  And  Lord  Llieiiborougli  C  J.  said,  and  non 
comtMf  that  tbey  e?ir  will  be  iodemoified  their  costs.  The 
court  lemarKed  the  tnislees  .wave  not  ISaUe  in  theii  oosporaiat 
but  iodrndoa)  capacities.  LiabifiCy  to  costs  is  an  mterest  that 
dieqoalifies  a  witness,  though  he  otherwise  stands  indiflbreat 
between  the  parties.  Habbly  «.  Brown  Ie  al.,  16  Johas.  R.  70. 

^  d5«  An  iosohFont  debtor  is  a  witness  to  prove  he  was     Mass.  r. 
drawn  into  a  partnership  by  the  deft,  for  fraudulent  purposes.  iJ^*"*'* 
As  where  an  action  was  brought  against  the  deft.,  Stephen 
Bean,  for  that  be  fraudulently  iuduced  the  ph.  tu  enter  into  a 
general  copartnership  with  one  Josiiua  Bean^  who  w?is  the 
deft's.  insolvent  debtor,  and  afterwards  induced  the  said  part- 
ners to  assume  all  tlie  debts  due  from  said  Joshua  to  the  deft., 
and  theit  in  saliabction  of  them  seised  sH  fhe  pit's,  property. 
And  the  coort  said  if  two  persons  had  been  oonoenied  in  sneh 
a  fraud  and  decsit,  ic  had  been  an  tadtriatfe  ceaqmrMy*   '*  It 
is  it  least  eooid  to  Mcommeadaig  an  insolvent  penon  as  sol-  • 
vent,  whereby  a  parson  has  been  induced  to  trust  him  with 
goods.    This  insolvent  debtor  is  not  interested  in  the  event  of 
the  suit,  for  no  damages  will  be  given  to  hiniy  nor  will  he  have 
a  rifirht  to  share  the  dnmasjcs  which  may  be  awarded  to  the 
ph.,  nor  can  he  use  the  verdict  in  tliis  rnse  m  a  future  action,  . 
jioi  will  the  judgment  in  this  necessarily  bar  any  action  the 
pit.  may  huve  against  this  witness,  though  what  bliali  be  re- 
csovered  in  this  action  may  possibly  go  in  mitigation  of  dam-  . 
ages  in  such  future  action.  But  such  acontingeDt  ipd  oncenaia 
iotersst  Is  not  snfBcient  to  eaichide  hia  ;  a.  forHe^  JnmiU 
may  be  a  witness  as  weB  as  a  jMiHiMpe  eriSMitr. 

4  36.  Om  imeruUd  howfrmnd  not  If  one  on  the  ^^^^.^^ 

CoMpt  9*  Xaaai*  leihBM   eirii|^Wf  1 0>  Ik  HB. ' 
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Ch.  90.  voire  dire  admits  he  was  interested,  he  may  in  the  sf^me  man- 
Jlrt.  12.  ner  prove  lacts  showing  liis  interest  has  been  destroyed, 
though  better  evidence  exi&is  ;  but  if  other  evidence  establish 
his  interest,  then  the  best  evidence  is  required  to  restore  his 
competency,  as  the  stronger  evidence  proves  the  fact,  the 
weaker  caonot  dispme  it.  P«ake*i  N.  r.  Though  ol^ 
jeetKNit  10  the  eompetency  may  bo  takoo  after  ho  ia  awom, 
still  liowever  tbej  muat  be  taken  it  the  tiial.  1  Dallaai  STS, 
Mifflin  V,  Binghtin. 
4(17*479'         ^  ^*  trutiee^  or  othtr  liable  to  costi  make  him^f 

Cogbiil  r.     ^  loitnets.    It  is  a  question,  if  he  can  do  it  by  depositing  a 
Cog^       suflicient  sinn  with  the  clerk  of  the  court  by  the  witness,  or 
thf'  party .   See  also  ilalden  v.  Fisber  cited  2  Dail.  17i  ;  4 
Dallas,  137 ;  1  Bio.  496,  Canby  v,  Ridcway. 
2  Daii.  96,       &  38.  Devise  to  A  pravided^  if  he  told  the  land  to  anj  but 

hb  brather 'a  diildren  then  to  jNiy  B  one  Ibtirtb  the  vah^ 
Sflott.        ia  a  witness  in  an  action  between  A  sod  a  third  petaon  claim* 

iog  above  the  devisor's  title.  See  1  Esp.  95,  169. 
jj^^  R-      ^  39.  An  inhabitant  of  a  State  is  a  witness  where  that  is  pk. 

'      to  sup|K)rt  its  action.    General  practice. 
4  Johns.  R-  40.  A  witness  interested  in  a  part  Sfc.    It  is  sniti  a  wit- 

lOJohns  R.  interested  in  any  part  of  the  pit's,  tleinaiul  is  not  a  wftncss 

21,^  to  any  other  part.  But  it  seews  thi:i  rule  dues  uol  liuid  as  to 
distioot  items  in  an  acoonnt*  Three  are  sued  as  trespassers, 
two  od^  aneated  |  hehi,  the  one  not  feood  and  so  retomcd 
admhted  a  witness  for  the  two;  no  fixed  interest  in  the  event  of 
the  suit. 

wrbb  L  n\.      Anr.  13*  WUU     penenoi  sslotef,  kam  frond  see 

Geo'^Crown-  ^®^*ses. 

ingsiiield's        $  I.  In  this  much  contested  case  the  intestate  bequeathed 
eaiatee.  Cla-  <5|t8000  to  his  natural  daughter;  the  body  of  his  will  was  in 
iH^Sldl""'  ^^'^  handwriting  of  one  Oaks.    The  intestate  signed  it  alone 
Appeal  from  by  himself,  and  no  witnesses.   One  objection  was,  that  this 
Judge  efPivH      was  forged,  and  no  one  saw  him  sign  it ;  bat  it  was  proved 
and  atiowed.   His  handwriting,  Ma  stgnature,  was  ptoved  bj 
witnesses,  and  by  comparing  it  with  handwriting  elearly  pio^ 
ed  to  be  his,  as  his  letters,  receipts,  and  other  writings.  A 
letter  to  nn  attorney  containing  instrnrt'ions  for  flravvino:  a  wilt 
estabhshed  as  ^  will;  4Vesey  jr.  200,  Hahbci field  v.  Browning, 
Johnson's         A  letter  proved      a  will  Sfc.    As  wliere  William  J.  Swan, 
MoiwirktS*  of  Soutli  Carolina,  being  about  to  sail  as  supercargo  to  the 
V.Dickey—  West  Indies,  wrote  a  letter,  dated  Is ew  York,  August  31, 
^Th^^'^"         eddressed to  John  Magiath,  whkdi among  other mat> 
mundl,  cro.  ^  cootaiood  this  ckose :  via.    My  deer  firiend,  a  thoosaod 
El.  lOD.      accidents  may  occur  to  me  v^ich  might  deprive  my  sisters  o( 
that  protection  which  it  would  be  my  dn^  to  aflbrd  ;  and  in 
that  event  I  must  beg  that  you  wouU  attend  to  putting  them 
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in  possesion  of  two  iMrdi  of  wiutt  I  mj  1>9  worth,  appropri*  Ch.  90. 
sting     fenaioiDg  part  fo  Miss       ■  ■  and  lier  chOd  in  any   i9ft.  19. 
matter  thflt  may  appear  proper."   Thh  was  beld  a  good  will  y^i'y^ 
on  Swatt\i  death  m  the  West  todies,  and  administration  was 
granted  With  it  annexed.  Magrath  decQned  the  ezecntorship. 

Will  of  personal  estate  good  ;  where  Mason  wrote  his  will  com.  B.  451^ 
en  loose  sheets  himself,  but  did  not  sign  or  seal  it,  and  456,  Ma-^nn** 
died.  Seven  days  after  the  dny  he  wrote  it,  he  told  Mr.  Hyde        A,  l>. 
ho  had  written  it,  and  when  tiiii^lied  would  shew  it  to  liim,  but 
never  did ;  and  at  the  close  it  was  written  by  him,  "  In  witness 
whereof  1  have  hereto  and  a  dujilicate  thereof  set  my  hand 
and  Seal     but  no  hand  or  seal  was  put  to  either. 

So  wbero  Mary  Pellet  sent  for  A  to  writo  her  wilf,  ao^  WoMrv. 
jBMmcted  bim  how,  he  wrote  it  and  read  it  to  her,  and  she  ^l^^^"^ 
fi^ftoftd  k  and  declared  it  her  will,  and  sent  for  witnesses  to  iilwih.' 
see  it  executed,  and  **  signed  and  sealed"  was  written ;  hut  ^ 
she  died  before  it  was  executed.    Held,  a  good  wiD  of  pei^ 
son&l  estate,  though  not  her  handwriting,  not  sealed  or  signed, 
and  no  witnesses  to  it,  nor  does  it  appear  her  declaration  tlMt 
it  was  lipr  will  was  proved  by  any  witnesses  but  A. 

"VVii^lit  r.  Waltboe,  p.  452  ;  the  same  in  principle,  but  was  8  Vio.  Abr. 
wrillen  by  the  te^taior.  So  L.uiulay  v.  Claride,  p.  452  and  jj* 
p.  453,  A  gave  instructions  tor  a  will  of  his  real  and  personal 
estate,  and  when  brought  to  him  made  some  alterations,  and 
himself  wroto  the  whole  over  as  altered*  Thb  was  found  in 
his  stodjp,  but  not  »gned  or  sealed ;  held,  a  good  will  of  per- 
sonal estate.  Swinburne,  6,  519,  521 ;  4  Tes.  jr.  SOO. 

So  a  will  of  real  or  personal  estate  was  prepared  in  order  to  Brown  r. 
he  eirecuted,  but  several  blanks  in  it,  the  testator  died  before  ^^^^ ^' 
execution,  held  a  good  will  of  personal  estate  in  Eogland. 

A  will  concludes  in  common  form  niid  t!)reo  witnr«;«os  ^^Sff 
attest,  but  hI!  die  before  prolinte,  a  jury  may  presume  they  OMi!jLttl* 
signed  in  the  testator's  prescnce- 

As  to  devises  of  lai  (!-  htr.  see  Devils.  A  will  of  per- 
sonal estate  when  good  ; — never  by  our  statutes  if  it  purport 
to  include  also  real  estate,  see  Ch.  125  Sec.  But  if  not,  but 
is  only  of  personal  estate,  It  Is  not  within  any  of  the  laws  re* 
quiring  three  witnesses  to  it,  but  If  at  conmion  law.  Several 
eases.  Com.  R.  451,  456. 

"  A  will,  as  it  respects  personal  property,  is  an  indefoite  Toiler's  Law 
disposition  of  all  the  testator  may  be  possessed  of  at  his  h,!^^^  ^ 
death,"  (2  Ves.  jr.  427,)  is  written  or  nuncupative,  may  be  Ooodright  — 
written  by  the  testator  himgelf.  or  by  his  directions;  "  nor  is  the  Cowp.»7,V«. 
afljxiug  of  the  son]  to  the  instrument,  nor  the  presence  of  the 
witnesses  at  i's  publication  essential  to  its  validity,"  though 
prudent  to  h;ne  them.  (2  Bl.  Com.  501,  502  ;  Com.  R.  451.) 
lu  some  cases  his  signature  may  be  oumied.    13ui  ii  must  no 
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C«.  IK),  appear  be  views  it  as  incomjplele  and  aerelf  naiMafffry»  aa 

13.  then  it  is  no  will ;  as  if  he  wnte  one,  and  die  clause  of  attests- 
K^^^^/^^.'  tion  is  not  fiUed  ap ;  so  if  he  only  seal  and  does  not  sign  it. 
4vlSjf1w6  ^"  ^^^^  ^^^^  deemed  he  meant  a  further  act  to  complete 
211,  MHt-  *  it,  and  so  prc<^iimed  he  changes  his  intention.  But  tbi?  prc- 
tlieirtv.  sumpjioii  may  be  rebutted  ;  as  where  James  Savage  directed 
^****^'rj?^"  au  aliorney  to  ju'opnre  his  will,  he  did  it  with  several  queries. 
Sul,  inCluiH-  Savage  made  sevei  iil  alleralions  in  it  and  then  wrote  it  over, 
eery.  Saft  6  adding  a  bcMjucst  of  tlie  residue,  and  concludod  it :  "  In  lesiuuony 
iTy  vesjr.  wbcreof  I  have  to  diis  my  last  wiU  and  testament,  oontained 
S4».  nrui  in  three  sheets  of  paper,  to  the  first  two  whereof  I  have  set  taj 

lid  ^  cro  "u^  the.last  my  hand  and  seal  diis  in  the  year  Iw. 

*  '  1T77.  Signed,  James  Savage.      Signed,  sealed,  pul 


£1. 306,  Bui^  and  declared,  and  delivered  bf  the  testatori  James  Savage^  as 

tiy  ^'iSrttii  ^  ^^^^      te^ameat,  in  the  presence  of  us  who 

I>,  l©4.— *     have  at  his  request,  nnd  in  presence  of  each  other  set  our 

a4  Yes.  197. —  names  as  witnesses  iierelo."  The  deceased  sitrited  liis  name 
SHen.'&M.  slieet,  and  to  the  last  affixed  his  seal  j  but  tlie  clause 

467  tofiSa.J  of  attestation  was  not  subscribtHi  by  any  witnesses,  purportNf?  to 
he  a  will  as  to  real  and  peisonal  estate.  Held,  oa  appeal,  to 
be  a  good  will  as  to  personal  estate,  though  it  remained  in  the 
teslaior's  poesesaiott  at  his  death,  uid  execMed  hot  as  abofe^ 
and  paid  e?idenoe  agamst  it  was  admitted  bdovr,  but  r^eoied 
on  the  appeal.  In  the  principal  case^  Matthews  «•  Waner, 
testator  wrote  on  his  paper  a  plan  of  a  will,  and  just  before  he 
died  said  he  had  not  made  a  will.  Much  parol  evidme 
both  ways  was  proved  below,  and  in  the  Court  of  Delegates 
affirmed  ;  [p.  200,  Mr'^.  Lovd'?  will  proved,  thouch  only  a  let- 
ter to  her  lUtoniey  conlainina,  loose  instructions]  but  the  chan- 
cellor thought  it  only  the  project  of  a  wiil,  and  that  Maiihews 
meant  a  more  formal  paper. 
Toller's  L.  of  The  Civil  law  requires  two  witnesses,  hut  need  only  know 
^*Hen  testify  the  testator  declared  it  bis  wiU,  or  that  he  executed 

M.  50^^  it  in  their  presence*  4  Bdm.  Eod.  L.  205.  But  if  a  inD  or 
SBia.  40&  codicil  be  in  the  testator's  handwriting*  it  is  good,  thoa|b 
neither  signed  nor  sealed^  nor  witnessedi  nor  such  nrasent  at  lia 
INiblication,  3  BL  Com*  601 ,  if  no  evidence  of  change  of 
intention,  and  may  be  proted  by  two  witnesses  acquainted 
with  his  hand  from  having  seen  him  write ;  and  though  not 
written  by  him  and  signed,  is  jrood,  If  shewn  to  be  according 
to  his  instructions,  read  to  liim  and  aj)proved  by  him.  2  Bl. 
.  Com.  50")  ;  Com.  R.  451.  Toiler  08.  «;rK>d,  thon'j;h  no  execu- 
tor is  nau)ecl,  and  is  comniiiied  to  an  admiutstraior  witii  the 
wiii  annexed. 

(  8.  The  interest  of  witnesses  to  wills  is  further  material  to 
be  considered.  In  this  caae,  as  in  others,  the  ceieral  role  ia^ 
that  no  person  can  bo  a  wimesa  to  increase  his  own  nterest, 
but  Is  a  witness  against  it. 
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Hence  a  legatee  is  not  a  witness  to  prove  a  will,  biil  is  to    Ch.  90. 
disprove  it,  lor  to  di-pKue  it  is  against  his  iulercst ;  btit  if  he    Art.  12. 
release  his  legacy  or  iuici  est,  though  at  the  trial,  he  is  a  witness,  v-i^-v-^ih^ 
and  though  the  release  be  not  accepted  j   for  his  testimony  ly^^^j^^^-a* 
fliiall  not  be  excluded  by  the  refusal  of  die  release.  Esp.  214.—  • 

Al  the  probate  of  a  witt  the  subaeribing  witnesses  most  be  Dougi.  i3». 
disiiiterested ;  and  thsy  muat  all  be  produced,  if  Ma%  and  sub-     "^b^e  v. 
ject  to  the  process  of  ibe  court.  Tm  sanity  of  the  testator  was  Lincoln,  eir. 
questioned,  and  only  two  of  them  were  called  at  the  probate ;  — ^  ^^J^He^' 
and  with  due  diligence,  the  third,  the  com-t  said,  might  5f^J~476l!' 
be  found  for  any  thino:  that  appenred  ;   this  court  refused  to  lB^,3ai. 
exaniioc  the  two,  and  l  equired  ail  tiuree  f  one  sufficieut^if  no 
objection,  by  statute  of  1818. 

^  3.  The  court  decided  in  this  case  that  the  three  subscrib-  8  Mass.  R. 
lus  witnesses  to  a  will  may  testify  their  opinion  of  the  testa-  ^^l'  ^^f^Z' 
tor's  sanity  ;  other  witnesses  may  testify /act5,  from  wniciitbe  _iwasii.i25. 
court  and  jury  may  fertp  an  opinion  if  he  was  of  sound  odnd 
or  not.  Cited  1  PhiL  Evid.  431 ;  see  1  Bajr,  336,  Hejward 
V.  Haxard. 

%  4.  The  probate  of  a  vill  is  undeniable  evidence  of  it,  | 
''-and  while  it  exists,  no  petson  whatever  can  be  permitted  to  — Peiks^ft  B. 

say  that  it  was  improperly  granted,  or  after  it  is  repealed  to 
avoid  any  payment  which  1ms  been  made  under  it."  This  as 
to  personal  estate  in  Knglaiid,  and  real  and  personal  here. 
"  But  it  may  shewn  that  the  seal  to  tlie  probate  was  forged 
this  does  not  controvert  the  judgment  of  the  court,  but  c>hew3 
that  none  exists  5  that  tliere  was  no  probatti,  but  the  one  ap- 
pearing was  forged. 

$  6.  In  this  case  the  court  held,  that  a  probate  judge  cannot  5  ^^^^  ^ 
issue  a  Mmm  to  take  deposidans  of  the  subscribing  witnesses  219, 230, 
toftwin,uiittttheoridn«lwiQ]sfi]edwidihioi:  2.  If  the  witness 
does  notunderstand  tne  language  of  the  commissioners,  nor  they  cited  1  PhD.  ' 
his,  an  interpreter  is  to  be  appointed  and  sworn :  3.  If  a  party      ^32  —  ^ 
to  a  suit  write  the  witness'  deposition,  in  such  case  it  will  ^*  * 
not  be  received  as  evidence  :    4.   On  the  Act  of  Febniry  G, 
1784,  an  is^iie  is  joined  on  the  attestation  of  tlie  witnesses  in 
the  testator's  presence,  hi>  siirning  is  included  in  the  issue  :  6, 
By  "  credible  witnesses"  to  a  will  in  the  said  act,  competent 
wiincsses  are  to  be  understood,  and  il  is  suHlcient  they  aie  so 
when  they  attest  the  will,  then  disinterested :   6*  A  MSmu 
cannot  issue  dll  proper  parties  are  in  court  to  frame  proper  in^^ 
tenogplories :   7.  ^  Tne  olfering  of  the  wiU  for  probate,  is 
the  institution  of  the  suit       8.  The  judges  are  not  intrust* 
cd  to  decide  what  witness  is  credible  ;  this  is  within  the  ezr  ' 
elusive  powers  of  the  jury :    9.  And  "  if  the  witnesses  are 
compotent  at  ttie  trial,  they  must  be  sworn.'*    But  as  to  said 
£»th  rule,  see  Chase  t\  Lincoln,  exr. 
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Ch.  90.      ^G.  But  neiibci  our  attestation  of  wills,  nor  the  competency 
Jtrtt  13.  of  the  witnesses  to  theui,  depend  wholly  ou  commoo  lawpria- 
v^*v^«^  ciples ;  but  in  a  good  oMtsure  en  statute  Uv. 
MaM.  Aot,     ^  7.  By  tbn  act  «)1  dsfiiei  of  laiMb  mmt  be  m  wikmg* 
F«b.<s  im,  «Mid  atteitad  and  Mibsanbad  m  tbe  fnmBio9  of  tbe  iaid  de- 
iaioi,  by  three  or  iDore  crediUe  wUnesse$f  and  aaj  akoratioo 
must  be  in  the  aane  OMBDar,  **  that  if  any  panoD  hith  attest- 
ed, oi'  shall  attest,  the  exacutioo  of  any  wiU  or  codicil,  to 
whom   any  beneficial   devise,  legacy,  or   ostnto,  interest, 
gift,  or  appointment,  of  or  affceting  any  real  or      rsouai  es- 
tate, (other  than,  and  except  charges  on  lands,  ti  nenieiit?,  or 
hereditameni5,  for  the  payment  of  any  debt  or  debts,)  sliall  bo 
thereby  given  or  made  ;  such  devise,  legacy,  &c.  sbali  &o  lai  on- 
ly as  concerua  such  person  attebiiiig  lUe  eiLecutkm  of  such 
will  or  codicil,  or  any  person  claiming  under  Jiia»  ba  W&if 
foid,  and  flooh  peiaoo  ihaU  ba  admitted  aaanitsev  totlia«&* 
acotios  of  socb  will  or  codiei!,  aiaab  davwe  Im>.»  »atwitbiaiid» 
TO" 

8Mt  Hi         By  this  section  a  creditor  is  a  competent  witnaw  Mttest-  \ 

ing  the  will,  tfaougb  kada  be  cbarged  with  pa3rment  of 
iMl.ia»      ^f^bts.    By  this  section  if  any  person  attest  a  will  to  w\iQm 

any  legacy  is  given,  and  before  giving  testimony  lo  prove  | 
it,  is  paid  or  has  accepted  or  released,  or  has  refused 
to  accept  it,  on  tender  thereof,  such  person  is  a  good  wiUiejd 
to  tlic  cxecuiion  of  the  will,  and  if  such  witness  be  examined 
as  to  the  execution  of  the  will,  the  l^acy  to  1^  i»  totally 
void*  - 

Sect.  11.        By  ^       MctioD»  if  one  atteAiog  a  wiO  h»  a  legacy  ia 

it,  this  is  void  aa  to  faim  and  all  under  bin  $  by  iStii  aoeiipa,  , 
if  before  giving  evidence  to  prove  the  wSi,  ba  a  paid,  or  re-  i 
leased,  or  refused  on  tandar,  he  ii  a  witaeaa  and  the  legacy  ia 

void  ;  by  tlie  15th,  if  examined  to  prove  the  will,  the  legacy  ia  j 

void,  and  cfiniiot  be  demanded,  if  tendered  and fefiiaed»  AH 

not  so  exarniiu'c],  may  lie  receive  liis  legRf  y  ?  ] 

Mass.  S.J.  ^^^^  appeal  from  a  probate  decree,  it  appear-  ! 

Court,  1802,  cd  that  one  of  the  three  sub^c  libing  witnesses  to  a  wiii  jiiade  i 
TfoT.  Term.         mark.  HeUl,  she  wub  a  good  subscribing  witness.  Form, 
if  the  judge  disallow  the  will,  and  thiscoiu-t  allow  itj  it  revers- 
al tfae  iudge*a  deoree^  and  provea  tba  wiV,  and  aaeda  it  wi4 
the  probate  to  him.  Whan  m  exaeutor  ia  a  wiinev  to  •  viB 
or  not,  Ch.  29.  a.  4^  a.  31* 
It  aifa.  1263^     ^8.  By  will  £20  a  year  waa  pveo  to  John  Hales'  wife,  for 
feet^uowt  separate  use  ;  also  a  l^acy  of  £10  eaob  to  hira 

:bi§.*^  ^  hci'  9     ^^^'^  '^'^^^^  ^  subscribing  witness.  Held, 

interested  nnd  incompetent,  though  the  devisee  had  tendered 
the  two  leiiiu  ies  of  dClO  each  ;  held,  tlic  tender  was  not  equal 
to  payment,  and  if  it  was,  the  annuity  reouuned  an  inlerea^ 
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«od  "th«  trtie  time  for  ascertaining  his  credibility,  was  the  Ch.  90» 

time  of  attestation."   This  wiji  was  made  Februar\  10,  171J,  ^ri.  12. 

so  before  the  statute  for  attesting  wills  which  ludd^  buch  a  ten*  s^>v«^^ 
der  good  as  to  the  tm  loycio  ef  £10  muth  1  tbii  act  passed 
in  1751,  aad  tdiiflBd  lim^  wm  TOnM  dba  «m  ts  ihti 

txcept  this  act  of  1751  attowed,  in  fsynis  terms,  the  legMM 
paid  before  eatted  to  prove  the  wil],  to  retain  his  legacy  though  3^ 
it  were  not  proved ;  this  is  omitted  in  the  act  of  1784,  wh^ 
also  provides,  if  a  legatee  attest  tlie  will  nnd  die  before  the 
testator,  or  before  paid  or  released,  or  refused  on  tender,  such 
legatee  is  deemed  a  les^n!  witness.  In  Holdfast  v.  Dowsing 
the  court  lield,  tJicre  ntust  in  all  events,  be  three  credible  wit- 
nesses to  a  vviJl,  and  lliai  Hales  had  an  interest  and  benefit  in 
ao  annuity  to  the  separate  u^e  of  hh  wife.  A.  aud  B  attest* 
ed  the  Witt,  aad  B  and  C  the  oodioyr-iiot  well  attested.  S8sik.a0tt. 

(  9.  It  t9  every  day's  practice,  if  th«  MdNmihing  wiiDum  t  Burr.  417, 
be  l^iirteef  or  ivtereHad  when  tlMy  alteit  the  will*  to  eoaaidwr  WiBdbam  «. 
idmm  pmftitmxt  wiiueiiw,  if  not  iotonHed  when  eeOed  to  ^^^^^ 

or  probate — several  eaeas. 

§  10,  In  this  case,  John  and  Daniel  Jenks,  two  of  the  sub-  aMifs.  It 
scribing  witnesses  to  the  will  of  ^Tr.  Norris,  had  legacies  in  it,  , 
hut  were  made  witnesses  by  releases,  wl\cu  the  will  was  prov- 
ed  before  the  probate  judge,  and  oujt  statute  above  stated  e^L-  Kiii£,exr.; 
pressly  recognizes  the  principle.  M%n* 

Lord  Cooper  held,  "  that  a  grantee  when  lie  appears  lo  he  ^i-s.—o^y, 
a  hm  tmlee,  ia  a  good  evidence  to  prove  the  execirtiott  of 
the  deed  tolymielf  s»  end  eitod  1  llod.  107.    Lord  Hale  ^Zfi^si'v. 
•aid,   an  exeovtov  11H17  he  a  witaeie  ia  a  oeaae  ooacaiaiag  Tia^. 
the  eslaia,if  he  have  not  the  surplusage  girea  him  bj  the  wittt 
and  so  I  have  known  H  a^^^jfed*'* 

(11.  An  executor  not  residuary  legatee  ta  only  trustee,  <^>p). 
and  so  has  no  interest ;  otherwise  if  he  have  a  trnst  coupled 
with  an  intere|(|  but  his  iaterest  ia  the  eosti  ma^  exehida 
him. 

§  12.  This  writer  states  that  the  statute  of  32  11.  VIII.  Sid.  133. 
respecting  wills,  has  been  adopted  here  ;  aid  that  "  the  will 
being  once  proved,  the  probate  is  conclusive,  as  well  in  real 
as  m  persQMl  ooatrarerm  onder  k*''  Heaoo  after  a  will  k 
finally  proved,  the  eenpeuoe^ af  tha  wtomm  to  it  jano 
loDgat  a  qnefldoit.  Bj  the  iaatiaw  Coda  dne  eonU  aot  dia  fw.  Im.  £.c 
intotfate  as  to  pert  of  hb  pnper^,  *• 

By  this  act  any  will  made  and  piovad  hi  a  ftreign  country,  ^^»''  Act» 
and  also  in  another  State,  and  aa  attested  copy  of  it  filed  and  it^^;^' 
recorded  in  any  probate  office  in  this  State,  is  as  valid  and 
conclusive  as  the  original  will  proved  and  allowed  in  such  of- 
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Ch.  IK),  ficc  would  be,  and  the  jud^e  may  take  bonds  of  the  executor. 
An.  12.  or  grant  admioistraliou  of  the  testator^  estate,  lying  lu  ikiis 
goyernment,  and  settle  the  sane* 

Section  9.  Ami  wlieii  any  origSntl  will  it  offered  for  pro* 
bale,  and  the  witnesses  Kve  above  thirty  mfles  from  the  pro- 
bate court,  their  depositions  may  be  taken,  so  if  they  live  out 
of  the  State,  or  are  aged  or  infirm,  but  only  on  a  Ati,i- 
mnn  issnrc^  by  the  judge,  and  his  assigning  a  time  and  giving 
2  stM  1009.  public  notice,  &c. 

SS«lk.  668,       <^  13.  In  this  case  the  court  decided,  that  tlic  attestation  of 
*oS*^l?**"  *  ^^'^^     sufficient,  if  the  testator  may,  if  he  please,  see  the 
Mod.  s?.— a  witnesses  sign.    Wills  are  favourably  construed  &c.  3  Salk. 
Ld.  Rajak    3M.   Wheffo  a  writing  made  for  fear  of  mortality,  purporting 
to  be  a  win,  and  till  he  could  make  a  complete  will,  and  he 
died  makme  no  other  will,  held  this  paper  was  his  wUl* 
6  Johns.  R.       ^  14.  Will  proved,  testator  and  one  witness  made  their 
JmIuoo  marks;  witnesses  all  died,  &:c.    Their  marks  and  handwrit- 
IJjp  **    '    inir  proved.     As  to  the  mark  of  the  witness  to  the  will,  H.  n 
wiiiicss  on  the  stand,  testified,  he  saw  him  in  1760  make  his 
mark  on  a  paper  which  B  had,  and  by  comparing  the  two 
marks  he  believed  the  mark  on  tlie  will  to  be  his.  Will 
cUowed  to  be  read  to  the  jury,  when  aeeoropanied  with  evi- 
dence of  possession  by  the  devisee  under  the  will,  and  the 
declaration  of  one  of  the  others,  proved  to  have  been  mado 
by  him,  while  living,  as  to  the  attestation  of  the  will  by  all  the 
witnesses  :   2.  Held,  the  acts  and  declarations  of  third  per- 
sons in  possession  of  lands  are  admissible  evidence  to  prove  a 
coniinued  possession  under  an  ancient  will,  so  as  to  make  out 
its  foiiiial  execution  :    3.  The  sanity  of  the  testntoi-  is  pre- 
sumed, till  the  couirary  appear^;  he  who  alleges  insanity  must 
prove  it :   4*  But  fasanity  once  proved,  then  the  devisee  must 
prove  a  lucid  interval,  or  his  sanity  when  he  made  the  will, 
iikht  r!1vu.      necessary  a  wiU  be  sealed,  nor  that  aU  the  attesting  wit- 
iO0.  nesses  prove  its  execution,  nor  by  them  nor  that  the  will  be 

subscribed  by  the  witnesses.    Two  witnesses  are  sufficient  in 
Pcnn^iylvania  to  prove  a  will  of  renl  or  personal  estate,  1  DnH. 
278,  JHS.  Lewis  r.  Maris,  and  two  are  necessary  as  to  botli. 
IPennJns..^'^,     ^  1<J-   Attested  copy  of  a  will  proved,  is  prima  fa^ir  evi- 
Dennp.Aiipn,  dencc  of  its  authenticity,  open  however  to  proof  of  insanity, 
See  Ch  8S.     ^  ^^^^     ^  requisites  required  by  the  statutes  ;  but  not 
a.  2, 8. 3,     such  Of  idence  of  the  will's  being  duly  executed,  to  devise  re- 
Ksw  York,   al  estates ;  execution,  with  the  proper  requisites,  must  be 
proved  either  by  wimesses  in  ^le  <^urse  of  a  common  law  ex- 
amination, or  by  endorsemems  on  the  will  taken  by  thp  surro- 
gate. 

1  Penning.       $  16.  An  executor  brings  debt  on  a  bond.    Plea,  nan  est 

881,  Joirai  V. 

Dttka. 
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jfiMlMM.-  lb  a  trill  tete     T«fidity  q|  te  pidMfte  mmM  C«.ML 

$  17.  Aa  tdiiMustritar's  ii|)bt  to  we  is  admitted  bj  the  v^'^x./ 
i|«^s.  fltoa  of  the  general  issue.   If  tiie  <M.  plead  payment  |  Penping. 
«f  a  sum  awarded  in  the  pit's,  favour,  the  award  may  be  re-  Frau^^^** 

ceived  in  evidence,  though  the  arbitrator's  handwriting  be  not  Day'*  Ca. 
proved  ;  and  on  such  issue  tlie  adniinistcator  need  not  pro-  ^* 
duce  his  letters  testamentary,  granted  to  him  by  the  probate 

court. 

^  IS.  One  a  witness  to  a  will  not  believing  in  the  ohlisrRiion  4  Day',  ca. 
of  aa  oaih.  Held,  1.  The  opinions  ui  a  wituess  as  10  the  Cuidgi^ 
obligation  of  an  oatb  may  be  nrored  from  bis  pevious  dei>- 
bratiooB  out  of  ooun :  S.  Un  an  appeal  iitQK  the  pvobM 
eouit,  knie  Wng  joined  oo  tbe  alleigatioii,  tfaete  mre  not 
three  witnewea  to  the  will ;  held,  evidence  oigbt  be  Noei?«l 
to  abow  that  one  of  the  supposed  witnesses  was  ioo9inpetent| 
by  Mfon  of  his  disbelief  in  the  obligation  of  an  oith,  and  in 
a  filtnfe  state  of  rewards  nnd  punishments. 

§  19.  JVot  necessary  to  call  all  the  vntnes^es  to  a  mlL  The  iPennlneJS, 
practice  in  New  Jersey  is  to  tal&e  one  oi  them,  and  by  him  DennpjUtoi 
prove  the  tesiator  executed  it  in  the  presence  of  himself  and 
the  other  two  witnesses,  and  iliat  ihey  all  subscribed  Uieir  names 
Lo  tiie  same  in  the  testator  ^  presence.    An  executor  may  be 
a  subscribing  mtneai  to  a  w3L 

^  20.  It  was  conceded  that  the  fact  of  continued  possessiooy  •  John.  R. 
under  «n  ancient  will,  is  good  evidence  to  sbowthefimnalex-  ^ 
mention  of  it ;  and  such  possession  may  be  proved  by  the  dec- 
kratioos  and  acts  of  those  holding  ui^er  the  wiU  front  tioM  to 

lUBO* 

§  21.  By  Massacliu setts  law,  as  above,  a  seal  is  not  neces-  tnrt.  2|  1<^<, 
sary  for  a  will.    Otherwise  in  the  civil  law.    By  that  law  tes-  129,  isj^a 
laments  were  required  to  be  scaled  even  by  the  witnesses  ;  Leoo.Si. 
the  Romans  generally  used  a  rinij,  but  the  sealing  was  valid  it' 
oiic  man  used  aiioUier's  seal  or  ringj  ii  was  some  instrument  that 
made  an  impression,  and  this  usually  on  wax.  So  in  the  common 
law  imraemorial  usage  seems  to  have  established  that  the  prae* 
tiooy  that  a  seal  be  a  piece  of  waa.  or  wafer  impressed  with 
flome  instrument,  or  with  a  finger,  as  much  aa  it  has  fixed  the 
practice  of  writing  deeds  and  wilts  on  parchment  or  paper. 

^  22.  A  legacy  was  given  to  a  lady  for  her  natural  life,  and  1  xienm.^. 
ibat  of  her  husband,  and  to  the  heirs  of  her  body,  and  if  she  R  424, Wood- 
had  none,  then  over  to  others;  the  legacy  was  to  take  effect  [^'"^g^^aii- 
after  JCIOOO  was  raised  out  of  the  estate  of  another  legatee  ; 
the  husband  was  a  suliscribing  witness  to  the  will,  but  he  died 
before  it  was  proved,  and  another  subscribing  witness  to  the 
w  ilJ  proved  iL :    Held,  the  husband  was  a»  credible  witness. 
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Ch.  90.      ^SS.  Tbis  act  provides  a  mode  ol  proving  and  recordiii^ 
.^flrc  iSt*  wills  in  the  Samioo  Goiift  qr  CoamMB  Pteat,  aad  nukes 
V^v-N^       irtitteript  of     f<Mord  Mrtified  Ivy  die  dcrk,  and  aeiM 
Statute  in  N.  fviiii  iIm  m«1  of  lb*  OMrt|  tt  iftunrf  m  all  Msei  if  iIm  «%• 

36"^*^%  ^  the  heir  nwy  dispute  it,  as  Ch.  86,  a.  2,. t.  ^ 

1  Pbii.  £v.       ^       Mmnwitf  proving  taUls.    Gowity,  in  Fiigtul, 

4S3,434,43A,  the  persoD  who  OTOfs  a  will  for  probate,  need  produce  butoit 
P**,^.J^2^'  subscribing  witnesses,  who  swears  to  the  aUeMion  of 

sira.  1264.—  all  three,  in  the  ecclesiasticnl  and  common  law  cotirts,  and  any 
1  uiis. 2i«.  one  opposed  to  ih(  will  must  produce  the  other  witnesses; 
136^^^oSSm  chancery  usually  tlie  practice  is  to  call  all  the  w  itti -sscs 

books.—  in  the  first  instance.  Sealirig  without  signing  now  is  noi  a  suf- 
i£*441>*^  ficient  execution  of  a  will.  Lord  Hardwicke  said,  "  ihestat- 
'    *      ute  by  requiring  the  will  to  be  signed,  undoubted^  \ 

•fHknee  «e  ariie  firan  tbe  kmdwiiting."  The  poim  ia 

ieitied. 

4  De<>aii8.  Ch.    f  ^  A  fifltt  w  eneofewl  m  Ibe  i^esence  of  two 
R  80^  Dun-      xnitnesse's  by  the  teflHUBT,  ttd  «  eedicil  in  the  presence  ef 
lap  «.i>uuuip.  ^'^^  ^.^  ^jj^  and  the  eodieii  re- 

ierred  to  tlie  will  and  afinMl  it;  yet  beU^ibe  will  fM  Ml 
VlMd  9iS  to  real  estate, 

1  Phil.  T.v.  ^  36.  When  the  siib'^rribint^  witnesses  arc  dead,  and  n« 
441.— 9  Vcs.  proof  of  their  liandw  ritini^  caa  bL»  ohtaioedt  it  is  SHfiUuent  ta 
^  prove  the  sigrnature  of  the  testator  aldne. 

SJobtts.  R.  \  An  ancient  will  how  allowed.  Held,  in  order  Uj  eu- 
S1I2,  im,  title  e  will  to  be  read  in  evidence,  as  an  ancient  deed  without 
RUpffhl^'''  preof  then  its  pradoetiiMi,  it  must  be  at  loaet  llutf 

yvm  old  fnm  Hhb  teeMtai't  daud^  aa  its  age  ii 
from  bis  death.   A  will  waa  dated  m  1770,  and 
tikm  andat  il»  aad  bald  fton  178C^  (ate  he 'died.)  37 
years,  k  waa  not  allowed  be  read  in  evidence  without  proof  e( 
•.  tottd?*'^"      exectition.    See  6  Dow.  202 ;  G  Bin.  435.    A  will  abore 
50  years  old  wns  admitted  in  evidence  without  proof  of  its 
execution,  thoii-li  acttinl  possession  had  not  accompanied  it ; 
the  premises  having,  until  oO  years  after  the  date  of  the  will, 
Jackson  r     ^^^^^  been  actually  possessed  by  any  one,  when  an  aLi\er5e 
Laronwy,  3   posscg:;ioa  Commenced  ;  but  circumstances  allbriled  a  pre* 
Mat.  6l    wimption  a  good  will  ousted.   The  circumstancea  must  haia 
beeD  girong. 

cogbiiiv.        ^38.  A  wia«eodieilof;;eraaiialetlataia  ndidfifdmtt 

2  Uen'te  M.'  ^  tesutor's  imt|aotMai»  and  apprared  by  hn, 
aw/flML     though  left  with  the  writer  to  be  copied,  and  the  testator  be- 

debncMa  and  dits  baim  he  Mi  aanawioa  of  it. 
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.irt,  1. 


CHAPIEK  XCL 


mom,  laomi  irimcK  on. 


Am.  1.  Otmnd  prindpUs. 

f  1.  b  b  a  very  material  part  of  the  sd^ec;  of  pleading  to      ^  126^ 
fbrm  a  proper  issue,  which  "  is  a  sin^e,  certain,  and  material  4  Buc.  54  — 
point,  issuing  out  of  the  aiie^atiDns  ot  the  pnriies  ;  but  though  ^^jj^i^g^' 
the  party  mtist  take  issue  on  a  single  pomi,  it  is  not  necessary  520,  Rob« 
this  sin2;le  point  siiould  consist  ol  a  single  fact.     As  in  this  i"3t>"  i^^- i^ai- 
caso  the  ph.  traversed,  "  that  the  cattle  were  the  Ueii'i.  own  I'^^^.TI^.car?" 
cditie  ;  and  that  they  were  Uvant  and  couchant  on  the  premi-  thew,  8.-2 
Mt,  and eoaiiiioiitUo ntlto     MdMl  good  00 a iMcaia  d«- 
Mim,  pointing  ont  the  dkliBet  fitfit }  aad  LoH  ' 
iaid,  it  is  true  yoa  aiiifl  tdn  mtm  oo  •  idagie  pointy  but  it  19 
mat  acowary  this  li^gle  point  should  consiat  of  a  iingle  ftet ; 
here  the  point  is,  the  cattle  being  entitled  to  common,  but  in 
frot.tbagr  maat  be  bb  caitlei  alio  ImohU  and  coMcknU^  and 
ammonahh  cattle. 

§  2.  It  is  generally  material  for  the  party  to  see  what  ho 
must  or  can  do  with  his  evidence,  before  lie  oilers  an  issue  ; 
and  therefore  to  consider  whether  he  inusi  plead  the  general 
issue,  as  never  promised,  not  his  deed,  not  guilty,  nul  dismizin 
or  plead  specially.  In  mo^l  cases  he  must  plead  llie  one 
ar  the  otber ;  bat  in  soma  caies  ha  anay  plead  aAfaar  $  and  in  ^ 
a9,  aoeordiar  to  the  legal  eftet  and  o|>enlioD|  and  at  tbe  prop-  y^i  '/o  ^5^; 
er  time ;  and  evideiice  ia  oonftned  to  tbe  point  in  iarae. 

9  8.  In  afary  declaration,  er  special  plea,  the  party  states 
aoeae  ftct  ar  fneci,  er  lome  position  as  true,  in  eider  for  an  is* 
sue  thereon ;  on  the  general  issue  the  pit's,  case  or  position  is 
merely  denied  ;  when  the  deft,  ought  to  deny  thus  or  plead  ^ 
specinlly.  nnd  so  confeia  and  avoid,  is  a  qoestioa  depending 
un  tlio  evidence. 

§  4.  The  general  rule  is,  that  when  ilie  defence  is  mere  4  b«c.  Abr. 
matter  of  law,  it  ouglrt  to  be  pleaded  ;  where  pure  fact,  given  SO  to  63. 
ill  evidence  on  the  general  issue ;  and  where  mixed,  either  ; 
•fid  wbalBfar  oaaaot  be  spaeially  pleaded  most  be  gifeo  in 


And  judgmeoi  anat  be  aaeaHiag  to  iba  vanlioi,  ibat  ao- 
cardiDg  ta  the  issue,  and  that  to  the  point  put  in  isane  $  no  ^  p,^j|  p^, 
antter  agreed  is  to  lie  proved,  or  a  hct  adnutted  on  record.  147, 148  «4 

§  5.  First.  The  general  issue  commonly  puts  the  wlioJe  ^^c.  Abr.  g4. 
atiatter,  that  is  in  q[aesiiaa,  in  issue,  aAd  'mist  be  pleaded  by  Z\  wIi^IiIl* 

TOL.UI.  59  4S. 
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Cu.  91.   ihe  party,  and  his  facts  given  in  evidence  on  it  whenever  ihey 
Art,  1.    leave  no  colour  of  action  in  the  pit. ;  for  theD  thejr  support 
V^py-^  the  deft's  denial  of  tbe  whole  charge. 
I  saik^js^    ^  6.  Second.    Bin  a  specral  plea  must  be  pleaded,  wfaea- 
AViii-  173,     ^yg^      party  has  matter  of  law  that  does  not  go  to  the  gist 

Hawkins  D.       -   ,  •       .  i      j-     i  j*  •  ^  i       i  . 

u'aiii!*.— 1     of  the  action,  bat  to  the  discbarge  of  it ;  as  accord  and  satis- 
£an.  148.—    faction,  the  statute  of  limitations  :  and  so  when  he  confesses 
ajid  avoids;  and  so  easements,  as  ways  &c.,  must  be  plead- 
ed. 

4  Bac.  Abr.  ^  7.  'I'hird.  Either  the  general  is^un,  or  a  special  plea, 
iSsi****  "^^^  pleaded,  whenever  the  matter  ol  (ielcnce  js  uuxed  of 
^11  —I  Saik?  hiw  and  fact,  or  the  deli,  tramflei  an/  material  point  of  tbe 
S44,  Hn»sey  dechuradon  $  ao  matter  amounting  to  general  issne,  which 
Mods? includes  special  matter  of  justificatioo ;  so  in  some  cases 
Fame  case,  where  tbe  plea  confesses  the  cause  of  action,  but  awnda  it  $ 
^I'rl^i  £v  ^  aasompsitf  he  nray  plead  the  statute  of  gaming,  .or  gite 
sgp^    *  *       it  in  evidence,  but  the  matter  is  in  evidence  only  when  it  does 

not  avoid,  but  (Ifiiics.    And  see  also  Birch  v.  Wilson,  a.  3. 
12  Mod.  377,     ^  8.  And  on  ilio  {general  issue  special  matter  may  be  i;ivt'n  in 

evidence,  if  colour  be  giveu.  Usury  in  evidence,  «i  Day's  Ca. 

68. 

i2Mod.407.     $     Where  there  is  matter  in  bar  lo  be  pieadedt  asd  k  is 
not  pleaded,  it  shall  not  be  given  m  evidence. 

Cro.  El.  871,  ^10.  So  in  conspiracy  tibe  court  held  a  special  plea  good, 
ftMbester  ^<^^Mse  it  coofossed  the  procurement  of  the  indictment,  and 
avoided  by  matter  in  law,  proper  for  the  judges  to  consider. 
1  Snik.394.—  ^11.  So  in  assumpsit  payment  may  l>e  pleaded  or  given  in 
1  Esp  126.  evidence  ;  so  may  be  foreis;n  attachment. 
3Salk.  273.  $  12.  So  in  debt  a  release  may  be  pleaded  or  2;iven  in  evi- 
~*  Sl'^^'S*'  'i^^oc® }         so  iiiluijcy  or  coverture  in  assumpsit  ;   and  12 

^'      Mod.  101,  coverture  was  pleaded,  and  held  well. 
12  Mod.  2Je,    ^  13.  In  this  action  of  trover  there  was  a  special  plea  of 
217,  Ebdea-a  ^j^jug  gp^j,  ^f  a  sfaip  by  distrcm,  for  the  port  duties  of  cer- 
tain goods  shipped  on  board  to  be  ezported«  for  repairing  the 
port  &u:. 

12  M  !  37G,  ^'  14.  This  wnq  assumpsit  on  several  promises.  Plen,  the 
FBr»uiourF.  deft,  paid  such  a  sum,  in  satislaction  of  all  |)romises,  till  such 
onoson.  ^  time,  which  liie  pU.  received  ia  satisfactioti  :  rfhs(juc  hoc 
that  he  made  any  promise  Muce;  pit.  deniuiicii,  lor  that  the 
plea  amounted  to  the  general  issue.  Holt  said,  it  was  "  no  Uue 
rule  that  wheie  the  deft,  may  plead  the  f;enend  issue,  and  give 
the  special  matter  in  evidence,  he  shall  not  plead  sperially ; 
wherever  you  may  plead  matter  in  law,  that  avoids  the  action 
you  may  plead  generally,  and  give  that  matter  in  evidence ; 
or  you  may  plead  it  specially ;  and  upon  all  general  issues 
yon  rnny  e;ive  special  matter  in  evidence.  If  you  give  colour, 
you  may  plead  it  specially  |  as  in  debt  for  rent  you  may  plead 
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nil  debet^  and  gfve  a  release  in  evidence."  "  It  is  an  indul- 
gence to  pvet  accord  nud  vatj^j-iction  in  evidence  upon  nan 
aiiumpsu  pleaiied,  but  ihai  la  ciepi  in  uiid  now  is  setlled.'' 

^  15.  Ehber  plea  may,  or  must  be  pleaded,  and  hm 
wneieBt  vtidaiice  to  prow  the  iBim  or  muter  alleged,  as  fol-  s  D*y's  ca. 
lows ;  any  evidoace  tint  proves  bo  breacli  of  a  mtnot  b 

food  00  tlMi  MMO. 

Abt.  3.  Id  matnmptit,  ^  1 .  This  toiion  is  founded  on  a  See  7  Jokm. 
contract,  oxproaied  or  impUed  ia  kw,  and  the  injury  to  the  A.  873. 
pit.  is  the  non-performance  of  it ;  and  though  the  issue  be  non« 

assumpsit,  (instPHfl  of  the  old  issue  of  not  guilty,)  yet  on  it 
every  thing  may  lie  given  in  evidence,  which  shews  no  con- 
tract existed  to  be  performed  at  the  commencement  of  the 
action;  this  a  release  shews,  nml  (li;u  ihe  nit.  had  no  ridit  Bull.  N.  p. 
to  the  thing  when  he  sued.    So  my  ihing  ihat  shews  the  con-  ^Jjj. 
tract  then  void,  may  be  given  io  eyidenee  cm  the  general  issue,  i  Esp.  169  to 
ai  iiOM^  and  moniM  fllegally  loot  in  play,  1  Saft.        844 ;  ^^^"j 
ai  a  lorn  at  play  &o.,  1  Pldl.  Evid.  IS ;  pajrment  after  aidt 
kooglit,  3  Botr.  18}  16, 

^  3.  So  on  non-astmiprit  the  deft,  may  gi? o  in  ovideode  } 
payment,  detainer  for  so  much  due  to  him,  a  iisurious  con-  sio!!- 
tract,  infancy,  or  whatever  defeats  the  ph.  or  equitably  dio»  S)rn  499, 
charges  the  deft.  Story's  Pleadings,  116  ;  3  Went.  105. 

^3.  The  declaration  was,  that  the  deft,  assumed  to  do  1  Esp.  178, 
Severn!  things,  and  the  evidence  was,  that  he  only  assumed  to  Simmsr. 
do  a  part ;  held,  this  evidence  did  not  support  the  deciaration|  <^fj£*3iy. 
ior  a  contract  must  be  proved  substantially  as  laid. 

^  4.  As  where  the  pit.  declared  the  deft,  promiaod  to  gyfo  1  rhii.  ev. 
him  ^       a  Md  of  hemp,  and  odmr  matters,'*  and  tlio  evi-  ^J^-J  ^'<»>^* 
deneo  only  profod  tbe  £li.   So  nmmprit  for  fifteen  baabdi  el  i497  ' 
of  malt,  evidenoe  was  fourteen  or  fifteen }  tbb  b  not  the  aamo  Mustard  r. 

contract  "E^'^^m— 
§5.  So  a  declaration  on  an  absoloto  promise,  and  proof  of  1  M?r.E.337. 
a  conditional  one,  tlie  evidence  does  not  support  the  declara-  — *  Pl^U.  Er. 
tion ;  but  otherwise,  after  the  condition  i*^  performed  ;  1  Burr* 
325.    Accord  and  satisfaction  is  evidence  on  non  assumpsit^ 
0  Mass.  R.  325  ;  so  a  release,  Ruil.  N.  P.  152;  so  a  dis- 
charge, 12  Mod.  538  ;  so  a  forniei- judgment,  J  A  ^lass.  R.  134. 

§  6.  The  declaration  was  on  a  cash  note  j  held,  it  is  not  sup-  4  Mass.  S. 
ported  hf  endonee  of  a  note  payaUe  in  fereign  trills ;  the  two  p^^**"*' 
Dtraete  are  maierially  dtferent.  6  MaiB«  &  460 ;  10  Do* 


3177. 

$  7«  Even  after  Terdkt  nothing  Is  to  be  presumed  but  what  ^."Si- 
is  expressly  stated  in  the  declaration,  or  necessarily  implied  parker'i  D. 
from  facts  stated  in  it*  A-  good  rule  too  often  not  attended  to.  k,  £.  141. 

^  8.  The  declaration  was,  that  the  deft,  promised  to  p^y  5  Bao.  Abr, ' 
£20  on  request }  tlie  evidence  ou  non  atsumpsii  was,  thai  he  ^ 
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Bull.  N.  P. 
16«. 


Ch.  91.   owed  the  pit.  £10  on  one  account,  and  £10  on  another  ac- 
kiri,  2,     count    held,  this  evidence  does  not  support  the  declaratkm, 
K^yf^,*  kit  the  matter  put  in  issue  is  om  express  premise,  and  two 
impfiedmoQiises  are  proved. 

1  Mrr.  879,  $  0*  w  general  inMUvim  luwmpni  far  money  lent^ 
frarris  r  tod  a  noCo  dated  to  1751  waa  allowed  to  support  tbia  coDBt» 
/lTd  — •  ^  second  count  io  general  tndebitatut  atiumptti  a  spe- 

2  East,  2,  cial  order  and  receipt  on  it  was  allowed  as  good  evidence  to 
PeDoyv.For-  support  it.  Coatract  to  deliver  forty  ox  fifty  busbeJa  OD  one 
^*  day,  so  must  be  the  declaration. 

1  Mor.  E.  ^10.  But  in  asmmpsit  mailers  of  record  uuder  sea]  are  not 
^  proper  evidence,  they  do  not  prove  the  deft's.  OMnuMiC. 

%  11.  Tie  eetdsnes  sMiy  frw»  leit.   Rnie.    Where  ibn 
ground  of  an  action  is  not  uptm  an  entire  oootract,  hot  merely 
ID  damages,  the  evidence  may  piovn,  and  the  verdict  find,  n 
part''  of  what  is  alleged. 
SBarr.  004,       ^12.  As  in  msumpnt  on  a  nolicy  of  insurance  for  a  total 
Croasdale.!-  ^^^^»  ^^'^  P^^'  '"^X  prove  a  pariial  loss  ;  for  the  action  is  not  to 
1  Eip.  179.    recover  tho  amount  of  one  entire  contract,  but  damages  to  the 

amount  of  the  loss  actually  sustained. 
1  Esp.  119.—     ^  13.  So  where  the  deft,  promised  to  pay  a  farthing  a 
~  "  nail  for  shoeing  a  horse,  .doubling  each  naQ  Ite.,  making  a  verv- 

large  sum ;  bdd,  the  pit.  may  prove  and  tneover  a  fensonoMi 
soro. 

1  Ksp.  143.—     ^  14.  So  on  account  on  tnmsNil  eompuiatsttf  the  court  held, 

?29 B«c  P^^'  "^^^  prove  nnd  recover  a  part  of  the  sum  he  has  de- 
Abr.MM.      clared  for;  and  tlie  same  rule  holds  in  indebitatiLs  attuw^mif 

and  this  is  now  common  practice.  See  Debt,  post, 
a  Bm.  Abr.       ^15.  But  the  same  contract  that  is  declared  on  must  he 
proved,  or  it  must  be  proved  as  laid.    See  many  causes,  Ch. 
180,  a.  14,  s.  8.  « 
1  Siund.        Hence,  n  declaration  on  a  contract  of  two  persons,  and  evi- 
Sotes'snfl  to  ^^"^^         contract  of  one,  is  bad,  and  doM  not  prove  tbo 
891    Cabell  declaration,  as  the  contract  proved  materially  varies  from  the 
r.  Vaughan.    one  declared  on,  and  from  the  issue.  But  it  is  a  general  rule 
Ph?l*^Kv?d.'   now,  that  where  several  make  a  contract  and  part  only  of  thera 
13a,  170.       are  sued,  thi^  must  be  pleaded  in  ahatement ;  but  it  there  be 
several  conlractccs,  they  must  join  at  iheir  peril,  or  give  some 
reason  why  they  do  not,  as  lliat  one  is  dead.    It  appeared  on 
oyer  in  CabeB  e.  Vangbao,  that  another  person  was  named  in 
the  bond  to  be  jointly  bound  with  the  deft.,  and  held,  he  must 

3  Mnn.Ma.  plead  In  .abatement,  that  the  other  sealed  the  bond,  and  is  stil 
—2  starkie,  aUvc,  for  the  law  will  not  ioteod  tb^  other  sealed,  unless  it  be 

1104.  afrcrred,  and  it  in  fact  must  be  proved,  but  to  declare  or 
plead  that  A  by  his  deed  did  so  and  so,  implies  sufficiently  he 
sealed,  for  if  uot,  it  is  not  bis  deed,  or  indenture,  or  writing 
obligatory. 
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$  16.  It  is  wm  a  settled  rale,  that  io  all  cases  of  a  joint  ob-  Cb.  91. 
Bgatioii  or  deo<t»  or  jomt  oootraet  in  writing,  or  by  parol,  or  .tfrt.  S. . 
09  fuan  cmtnutUf  if  one  only  bo  soed,  he  mosc  plead  tbis 
matter  in  abatement,  and  oannot  shew  it  in  evidence,  or  move 
it  in  arrest  of  jodgtoent,  mileas  the  pit.  himself  shew  another  i  ff^ii 
sealed  and  is  alive,  not  sued,   or  that  another  ought  to  182,  isn  ^ 
be  sued.   But  see  3  Johns.  R.  213,  Tom  e.  Goodrich  k  aL, 

not  law.  •  364, 3A5 

5)  17.  According  to  ihis  case,  if  four  have  and  receive  money  ^fMiidin|r. 
of  the  pll.  to  his  use,  and  one  dies,  and  tiie  pit.  declares  lor  i  £v-kU 
monies  bad  and  raeeiYed  bjr  the  direei  and  ptmres  them  bad  m 
by  them  and  the  fonrth  deeeased,  this  is  bed ;  for  the  evi» 
dence  does  not  prove  tbe  contract  sued  upon,  as  that  was  of  * 
three,  and  one  ol  four  is  proved.  3  Phil.  Evid.  3,  and  several 
cases  there  stated. 

§  i  8.  So  assumpiit  on  a  promise  of  four  ;  plea  by  all,  never  |^«J^- 
promised  within  six  years.  Evidence,  one  of  them  only  prorais-  ,^1^^^' 
ed  in  that  time.  This  evidence  does  not  support  the  action  or  i  Mor. E. 
prove  the  issue  ^  but  see  Limitations.  The  lour  probably  were 
Botparmers. 

$19.  So  m  atmmptU  against  one,  evidenee  that  two  prom** 

ised  does  not  prove  the  declaration ;  but  then  the  rule  of  plead-  bi,  947, 

ing  it  in  abatement  applies  as  abovo,  though  not  formerly.  And  Abbot  «. 

in  this  case,  Rice  v.  Shute,  it  was  first  held,  if  several  part-  ?'2i!^*Trt, 
.         ,  .  Biirr.mi. 

ners  m  trade  made  a  promise  and  one  was  sued,  be  must  Ricp  r  shot*. 

plead  this  in  abatement.  1  Esp.  116;  2  W.  Bl.  695,  947  ;  3  K«rby  s  R. 

Bl.  Com.  Chr.  Notes,  20  ;  and  then  tbe  like  rule  was  extend-  li'^it 

ed  to  owners  of  ships.    And  afterwards,  the  rule  in  Rice  v.  k  359,373, 

Shute  waa  eitendea  to  all  Joint  contracts,  as  stated  above,  ^ 

from  Winiams'  Notes  on  CabeO  v»  Vaugban*  This  is  as  to  cowp!832, 

tbe  contractors.  Baei  9,  Ab- 

^  20.  But  as  to  tbe  contractees  the  rule  still  holds  they  must 
all  join  in  the  action,  or  it  is  bad  on  evidence.  Hence,  all  the  L^pi^  * 
partners  must  join  on  contract,  for  tbe  contract  is  joint ;  and  ciiHmpHntp. 
if  one  sue  alone,  the  deft,  may  in  evidence  at  tbe  trial  take 
advantage  of  it  and  non-suit  the  ph.,  "  for  the  contract  is  not  105.— 
the  same  j  but  in  the  case  of  a  tort  this  must  be  pleaded  in  1  8Mnd.291. 
abatemeou**  And  3  Bl.  Com.  Chr.  Notes,  20 ;  and  3  Mass.  Tj^  ^ 
R.  610 1  3  D.  b  E.  282. 

(21.  As  to  torts  the  rule  ts,  that  if  all  to  whom  the  injury  l^^cb^'a. 
is  done  do  not  join  in  the  action,  it  must  be  pleaded  in  abate-  a^t.  14)  ' 
ment,  and  is  not  matter  in  evidence.  2  Stra.  620 1  1  Phil. 
Evid.  170,  as  to  deft. 

6  22.  As  where  two  owned  a  ship,  and  she  wns  run  down  6D.  fcE. 
by  the  deft,  and  one  owner  alone  sued,  so  in  tort,  and  shewed  ^r*' 
another  was  part  owner,  yet  it  was  ruled  this  matter  must  be  rend.— i  riiili 
pleaded  in  abatement.  Sedgworth  r.  Overend,  7  D.  &lE,  i*^- 
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Cm.  91.  27{i ;  Cli.  176,  a.  11,  s.  2  j  6  East,  420  ;  Cli.  77,  a.  12,  s. 
^.3.  21. 

v^v^^  f  33.  JimmptU  on  the  teauitor's  promise,  evidence  the  ex* 
617^18^'  ^ufor  nnrniised  to  pay  the  same  de6t,  is  good,  and  a  eontiou- 
GMb  L  E  atieo  of  the  testator*s  pionl^e  ;  but  2  Hen.  &  M.  401,  407  ; 
181.^1 9dk.  1  Hen.  h  M.  563 ;  and  the  Jaw  is  as  in  Heo.  U  M. ;  BoU. 

^  N.  P.  !40. 

1  Sauad.  f  24.  But  1 1  Modern,  held  a  declaration  on  n  promise  to 

j^j,  J*  the  testator  is  not  proved  by  evidence  of  one  made  lo  the  ex- 

Vaugbaii.      editor,  the  pit.    If  the  pit.  hiinsell  shtnvs  there  is  a  co-con- 
tractor witli  the  deft,  who  is  alive  and  is  not  sued,  judgment 
-  '       most  be  arrested. 
Gm>.  L.B.       ^95,  fhis  wasoMtnnpnt  against  the  father,  evidence  the 
physic  was  given  to  bis  daughter  at  his  request,  this  evidence 
proves  the  declaration  and  issue,  on  never  promised  pieacjed. 
I  Mor.  E.        §  26.  Demands  on  the  same  contract  may  be  proved  and 
414.415,416,  balanced  in  the  same  action  at  common  law;  for  the  law  to 

Vl'^^aro     avoid  circuity  of  actions  considof:  the  whole  niriticr  of  the 

1  Esp.  268. —  ,    ,,  ,  .  .  r  ^ 

IGUb.  £.  by  same  demand,  and  all  thmgs  ansiiij;  out  of  the  same  contract. 

^^887,     A  promises  to  deliver  good  inerchantubie  wheat  j  delivery  of 

*  good  second  sort  i«  bad. 

Bull.  N  P.       ^  ^*       y^^'y  ^^^^  fi*^  e/Z  in  ttrve.   As  in  debt  on  a 
178^1  L(i.   eharter^perly  to  pay  £63*  lOt.  a  month,  ph.  declared  for 
lUyn.  786.   £500.   Plea,  payment,  and  jury  found  £375  due,  but  said 
nothing  as  to  the  rest  of  the  £500  %  for  this  omission  judgment 

on  error  was  reversed.    Qusprc,  as  to  assumpsit. 
10  Mass.  R.       ^        Process  on  the  mill-act  for  flowing,  and  held  as  a 
377,  Con-     jxencral  rule,  that  wherever  in  the  progress  of  an  action  the 
Symmet.— '   title  to  it,  alleged  to  be  in  one,  appears  to  be  in  two  or  more, 
S  CMRei*  B.  the  variance  is  fatal.    But  if  one  be  sued  where  otiiers  are 
alilce  interested  and  liable  with  him,  he  miist  plead  this  in 
abatement,  and  cannot  avail  himself  of  it  in  any  future  stage 
of  the  action.   Two  owned  the  mill,  one  only  sued. 

Art.  3.  Ae^n  on  lAe  cote  on  torts.   Generally,  in  this 
action  the  issue  is  on  not  guilty  pleaded. 
2£sp. 4o&.       ^  I.  The  general  rule  is,  that  if  the  substance  of  the  issue 

he  proved,  it  is  sufficient.  See  Chapters  from  08  to  79. 
Cro.  El.  884  ^-  As  where  the  declaration  stated,  that  the  pir.  bought 
firavfinor  r.  two  oxen  of  the  deft,  and  tliat  he  warranted  them  both  to  be 
J^^^'^'^.i^''^  sound,  and  thst  they  were  not  sound.  Plea,  not  guilty.  Theevi* 
i  B«e,  Abr.  dence  was,  that  one  was  sound  and  the  other  not.  Held,  this 
804.  evidence  proved  the  charge,  for  the  action  was  not  (bunded 

on  the  contract,  but  on  the  deceit,  so  a  part  might  be  proved. 
B.iH.  N.  P.  %  3.  Tliis  was  an  action  on  the  case,  for  that  the  deft,  had 
A  and  hi'J  wife  in  execution,  (for  her  debt,)  nnd  thnt  the  deft, 
suffered  them  to  escape.  The  evidence  proved,  and  the  ver- 
dict found,  that  A  only  was  in  execution,  and  that  he  escaped  > 
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on  not  guilty  pleaded,  juilicment  was  for  tlic  pit.,  for  the  sub-    Ch.  91, 
stance  of  the  issue  is  proved^  as  the  baron's  escape  was  the   Art,  3. 
raatermi  part.  K.^^r'^m^ 

^  4.  Case  by  a  cominoner,  who  stated,  that  the  deft,  had  2  ^iod.  274. 
80  Ikniied  the  wmbod  Iec»  thit  thn  TgH^        oot  •njoy  it  in       r  ^^f- 
M  tmiik  a  miDBir  w  Iw  used  to  do.  Tht  daft.  plMd«d,  h«  h J'^;  Abr.  63, 
pot  luB  oattie  ID  ri^tftitty,  and  that  iho  pll..  had  cominoa  Niebolst.  ' 
aooiigiu    Oa  dMsarrer  it  was  Iield,  the  plea  amounted  to  the  ^^"^^ 
gepeinl  ueoe,  od  which  all  this  matter  eould  be  in  evideiiee« 
But  the  court  further  said,  the  plea  was  not  bad  for  this  cause 
alone  ;  "  for  thnt  the  deft,  may  well  disclose  matter  of  h\v  in 
pleading,"  "  wiiicii  is  a  much  c  hen  per  way  than  to  have  a  spe- 
cial verdict,  and  that  it  is  on  tiiu  same  reason  as  ^ivin^;  colour| 
but  if  tiie  matter  by  which  the  deft,  justifies  be  al!  luaiter  of 
fact,  and  proper  for  a  11  lal  of  u  jury,  then  llie  deli,  ought  to 
plead  the  general  issue,"  and  give  the  matter  in  evidencer 
ma  if  the  gpecltl  pfoa  contiuie  any  matter  tfan  w9  Mte  a 
doabt  m  the  jmy,  the  eoort  wiD  aBeir  it,  though  k  mi|^l  htim 
heea  gjveft  hi  evkleace  oa  the  general  iame. 

$  5.  So  m  caae  for  a  miMieiiieanour,  the  dtft»  may  pleaA  6BM.Akf  ja. 
aol  gml^,  and  give  the  matter  hi  evidenee,  or  he  aaay  abo 
trareree  the  pomt  of  the  dechiradon,  aa-  ne  forgu  jMf»  mm 
^edi,  non  rapuit^  non  mamitenvit,  ^-r. 

§  G.   So  matter  of  excuse,  which  admits  the  fact,  niul  says  B«LII.F.17«. 
it  was  done  accidentally,  or  witliout  any  fault  m  the  deft., 
may  be  pleaded  specially,  or  given  in  evideoce  on  the  general 
issue. 

^  7.  This  was  an  action  on  tlic  case,  in  which  the  pit.  charge  Cro.  Jam. 
ed  die  deft,  mdk  iaoloaiiig  three  aoreaof  land,  and  stated  the  67i>>  i^dier 
pit.  had  commoD  to  sixty  acres  of  land ;  sixty  acres  of  mead-  cited  o  uuc 
ow,  and  ei|^iT  aores  of  pasture  $  the  evidmce  and  verdict  Abr.  aoc 
were,  that  be  oad  commoD  to  a  meseuage,  and  ninety  acres  of 
land,  meado\7  and  pastare,  thereto  appertaining,  and  for  the 
residue  he  had  not  common.     It  was  held,  that  this  evidence 
supported  t!ie  deelnration  ;  for  the  substance  is  the  inclosinir, 
which  was  a  tort  to  the  pit's,  common,  and  the  common  or 
description  of  it  but  indnrrnu  iit. 

6  8.  Ill  case  for  a  voiuntru  v  escape,  tin*  pit.  mav  prove  a  3  Esp.  2*9.— 
negUgent  one.  2  D.  ^  E.  12G  ;  5  Com.  D.  691.  So  in  case 
ID  the  natuie  of  a  conspiracy  against  two,  and  plea  not  guilty ; 
the  evidence  proved  and  the  verdict  found  one  only  guilty  ; 
,  this  evideoce  supports  the  action  i  but  otherwise  in  aa  action 
of  conspiracy,  as  no  conspiracy  is  proved,  velesa  two  he  foond 
guilty ;  and  see  Foster  e*  I^erson»  in  covenant. 

^9.  Ae  to  actions  of  covenant  see  pleadings  in  covenant ;  1  Mor.  p:. 
90  in  trover,  possession  of  the  wife  proved  is  suflicient  on  not  ^  to 
guilty,  Gil.  L.  E.  250  ;  so  ii^ina;  the  pit's,  goods ;  so  refusing 
to  deliver  them^  2G0  ^  so  if  the  deft,  wrongfully  take  the  pit's. 
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Ch.  91.   hat ;  so  if  he  borrow  oi'  hire  a  horse,  and  ride  bim  out  o£  lb» 
Art,  4.     way,  265,  or  beyond  ihc  distaoce  agreed.  » 
^^*V^^       Art.  4.  In  aclioas  oJ  debt. 

^Mor,.^-*^  ^  ^'  ^^^^  is  the  general  issue  iu  debt,  and  also  ou  pc- 
rcom!  o.  Matutesi  but  it  eannot  be  plnded  to  debt  oo  bonil  or  spe- 
122,  ^32^  cialty,  for  neither  can  be  dissolved  without  specittor  $  but  it 
Bui"fl  p  177  pleaded  where  the  debt  arises  by  natter  d(eAor«,  asoa 

^  Bae.  a  lease  indenture  ;  Ibr  the  debt  arises  parUy  on  takini;  the 
->i  £»p.  205.  profits,  and  there  is  no  debt  till  the  day  of  payment.  Hence 
Hifitoaiif' ^'  tiling  may  be  given  in  evidence  on  nil  (/e6ef,  which  shews 
AloTM.  it  impossible  for  the  lessee  to  take  the  profits,  and  is  a  good 
%S^Mr^  discharge,  as  eviction,  expulsion,  or  auy  suspension  of  the  rent, 

or  if  the  lessor  enter  into  a  part,  but  otherwise  U  a  stranger 

enter,  or  these  matters  may  be  pleaded. 
I  Mod  35       So  In  debt  on  simple  cootract,  nil  Met  mty  be  pletded, 
408.  %  Bac.  Abr.  S4. 

1  Mor.  F..  $  S.  But  on  mSL  Mti  the  lessee  cannot  give  in  evideiioce 
411, 414.  neglect  to  enter  and  take  the  profits  ;  nor  a  mere  en- 

try by  the  lessor;  and  it  Is  said,  8  Mod.  323,  that      lfe6el  !• 
no  good  plea  to  an  action  of  debt  on  penalty, 
lMorb.414.     ^  3.  If  one  plead  a  lease  and  demise,  a  lease  on  conditioa 
^Ona«h,  j3  gQQ^  evidence.  Wheat  delivered  and  debt  assigned  in  pay* 
ment  iu  evidence. 

1  £sp.  266.—  ^4.  So  on  ml  Met  a  leletse  is  evidence  m  provn  die  is- 
Giib.  h.  E.    me ;  or  evidence  the  lessor  covenanted  to  repair,  and  did  not ; 

and  that  the  lessee  spent  the  rent  in  repairs»  b  also  good; 

and  retainer  by  agreement,  is  payment ;  but  otlierwise  Sf  the 

retainer  be  by  deed,  for  this  must  be  pleaded. 

1 11^^  s ^5.  So  in  escape^  and  nil  debet  pleaded,yreiA  emit  may  be 
*  given  in  evidence. 

BttLM.  P.170.  5j  0.  So  if  a  sheriff  levy  money  on  a  Jiert  facias,  and  be  is 
sued  in  debt  for  it,  and  pleads  nil  debety  he  may  prove  this 
plea,  if  the  execution  be  not  returned,  as  a  fact,  if  levied  or 
not ;  bat  otherwise  if  returned,  as  then  it  is  matter  of  record. 

€mb.l.  E.  But  equal  debts  are  no  balance  to  each  other,  Ibr  the 

vei.  pit  is  not  prepared  to  answer  the  debt  of  the  deft. 

1  Esp  3(«.—     In  debt  for  rent,  on  nU  debet  the  act  of  limitations  may  be 

1  S«ikJ27s.—  givfn  in  evidence,  but  not  on  non-assumpsit,  "for  the  statute  is 
4  Bac.  65.        ^|^^  present  tense,  and  so  makes  it  no  debt  at  the  time  of 

pleading." 

SVVils.  S41,       §  S.  Where  a  bond  was  given  in  common  form,  condiiion 
Colliuf  V.      to  pay  4^350,  in  fact  to  stifle  a  prosecution,  and  so  void  : , 
Biaoterii.     H^lii,  ||,jg  eoM  not  be  in  evidence,  but  must  be  pleaded  in 

order  to  avoid  the  bond;  see  Debt ;  being  matter  dehon  is  no 

objection. 

2  \v.  Bi  1 108.  ^  9,  If  a  deed  be  illegal  on  the  face  of  it,  the  deft,  may 
->i  E»p.      pray  oyer  and  demur  $  if  not  illegal  on  the  £tce  of  it,  but  by 
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tumt  he  mast  plead  the  illegility,  and  give  evidence  Ca«  91. 

ef  it.    1  Phil.  Ev.  484.  Jhi.  4. 

^  10.  In  debt  on  bond   wh^t  widened  eoiuUU  vUh       h  v^yx^ 

8  a  settled  rule,  that  "  no  parol  avennent  varying  the  condi-  Cn.  L.  225  — 
tion  of  the  bond,  shall  be  admitted  as  a  plea      as  in  debt  on  Cro.  £1.607, 
a  bond,  no  plea  or  evidenre  can  be  adiuilted  to  prove  the  par-  Hnyfopd.  ' 
ties  before  the  day  of  payment  did  agree  to  postpone  it ;  "  for  1  E*g,247, 
no  agreement  by  parol  can  dispense  with  an  obligation." 

is  11.  So  if  a  boiiU  be  delivered  to  the  obligee  himself,  it  i£sp.  248.— 

abboiule,  and  no  evidence  can  be  admitted  to  prove  the  de-  Cr©.EI.aaa» 
livery  was  oonditioiiai.  Holford  «.  Parker,  Hob.  ^6, 

^18.  So  if  the  boad  be  to  pay  money  at  a  certaiD  day,  it  cowp.  47, 
eannot  be  pleaded,  or  proved^  it  was  giveo  as  an  indemnity  to  ^euse,eir.v. 
the  i^s.  te^tor  against  another  bond,  and  not  damnified. 

<^  13,  But  where  a  bond  is  de^vered  to  a  stranger,  the  |  ^ 
deft,  may  plead  and  prove  any  parol  matter,  as  that  it  was  de-  Cro.  £l.  620. 
livered  conditionally,  or  ns  an  escrow ;  and  the  deed  i"^  not  — Co.L.  W. 
valid  unless  it  is  delivered  to  the  obligee  himselL   6  Crancb^ 
219. 

^14.  So  matters  dehors  a  deed  may  be  proved  if  consist- 
ent with  it,  as  a  trust.  See  Rudge  v.  Birch,  see  Ch.  86,  a.  4. 

So  ihe  deft,  may  plead  and  prove  matteis  dial  adnnt  the 
bond,  yet  avoid  it,' as  that  the  eonsideratloD  is  illegal  in  fact, 
though  iair  on  the  face  of  it,  as  Collins  9.  Blantem,  above ; 
or  ISnr  iiauiy^  In;. 

^  15.  In  debt  for  a  sura  certain,  no  demand  can  be  Ibr  1 10  Mod.  7,69 
Im  sum,  without  shewing  hoir      rest  is  satisfied.  70,884, 
T!ii9  rule  is  confined  to  cases  in  which  the  action  rests  JjJ,^^^- 

solely  on  the  deed,  and  to  recover  a  debt  created  by  that  piymoinhir. 
^lone  ;  hence  vvben  the  action  is  grounded  on  the  contract  it-  Thcogmor- 
self,  and  that  is  for  a  certain  sum,  tiiat  sum  only  can  be  prov-  JjJ^* 
ed  and  recovered:  as  a  contract  to  pay  £100  for  a  year's  ser- 
vice, tlierc  can  be  no  recovery  of  X75  for  nine  months,  for 
an  entire  contract  cannot  be  divided  ;  but  if  sickness,  01  otli- 
«r  act  of  God,  prevent  the  service  being  done,  the  case  will 
be  difieient* 

16.  But  when  the  debt  depends  on  something  extrinsic,  2  Saik.  ess, 
as  rent  kc,  the  pic.  may  prove  what  is  really  due,  though  he  ^"^^i<'')oe«' 
llemanded  more.    1  Esp*  307. 

^  17.  So  in  debt  on  a  charter-party,  at  so  much  a  month,  sira.  1049, 
amounting  to  £500  ;  the  cvidenre  proved  j&367|  and  held.  Hooper r. 
the  evidence  was  proper.    1  Ksp.  307.  Sfcephwl. 

§  18.  In  debt  on  a  single  bond,  for  £10;  this  can  be  dis-  3WiU.  173. 
charged  but  by  deed.     Plea,  tbnt  D  was  jointly  bound  with  "^^'V^' 
the  deft.,  tliat  the  pit.  made  a  lelease  to  D,  before  the  date  of  175^1  jio^ 
the  bond,  and  delivered  it  after,  by  which  he  acknowledged  K.  312. 
the  payment  of  3Qf.  in  liiliof  the  i&lO.  This  plea  is  good  ;  for 
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Cfi.  01.  if  one  acknowledge  himself  Mtbfied  hj  deed»  be  is  utopptd^ 
Art*  5.    though  he  receive  nothiog. 

«.^v"X^     $  19.  Plea,  levy  by  distress,  and  so  no%  MtH}  releese  or 

1  Sulk.  284,   payment  is  good  cvidenre  :  cilUer  of  mure. 
CJnIlaway  r.        Awf,  5.  JS'oft  est  factum. 

•1  Ksp.  N.  P.      ^1*  I^y  ^'"'^  r^^3       pnrty  denies  the  deed  on  which  he  is 
2.».>.— 2  D.  &  charged  to  be  his  deed  ;  and  any  evidence  that  proves  ii  is  or 
ui.M^L'r~l-^Q  is  not  bis  deed,  is  proper  evidence;  and  this  plea  occurs  in 
»  Mor.  £.  #4.  aevenl  forms  of  actions.   3  Starkie,  239. 
c  '^  D^i^a     $  ^*  ^      plc>      pl^-  all  the  sttbscribing  wit- 

'  nessos  to  prove  the  deed,  if  living  and  to  be  had. 

0  Mod.  ^  3.  special  nan  €$t  faeiumy  in  cases  of  ra$ure,  interliiuO' 
•^Bac.  Abr.  iIqjh^  delivered  ns  nn  psrroir  &e.,  hririps  all  the  proof  on  the 

deft  ,  for  he  admits  ihc  deed,  and  tlieti  Ptntcs  somethiue;  to 
1o  John?.  K.  avoid  it  ;  luil  if  he  plead  not  his  deed  generally,  he  turns  the. 
•17, 4y.        proof  up()a  the  pit.  ;  this  plea  only  puts  the  deed  in  issue. 

1  Esp.  2SS.—  ^  4.  So  where  one  pleads  rasure,  and  so  not  his  deed,  be 
ni  mlot  V.  ^  defence  solelj  on  bis  evidence  of  rasore,  as  that  is 
B«t««.       *  the  only  point  b  issue  to  be  proved,  except  the  obligor  nrast 

be  identined,  for  s  i  (  times  the  witness  niftf  not  know  tfeeper- 
•  son  who  executed  the  deed  is  the  deft. 
Hob.  72.         ^  d>  If  one  plead  non  est  factum,  he  cannot  prove  a  usuri- 
oti9  bond,  or  a  sheriff's  bond  on  the  33  U.  Vi.>  ior  it  is  his 
bond. 

1  Mnss.  R.  5,  ^  C.  This  was  an  action  of  covenant  free  of  incumbrance, 
Kelioi::s  r.  In-  but  subject  to  a  town  way.  Plea,  non  tat  factum,  reserving  a 
genoii.  gi^.^  ^^^^  special  matter  in  evidence,  pit.  consented,  and 

issue  joined ;  the  court  beldt  it  could  not,  on  this  issttOp  be 
proved  the  way  was  a  benefit,  and  no  incumbrance*  as  that 
was  a  matter  of  law,  and  proper  for  the  consideration  of  the 
court,  on  demurrer  to  the  declaration  ;  pleadings  set  aside. 
A  Co  no,  7.  In  this  case  two  made  a  joint  bond  to  the  pit.  He 

\Vhel|Hlale'8   cd  one.     He  pleaded  iwn  est  fartum,  and  tlje  jury  lound  a 
joint  bill.    Judgment  for  tlie  pit.    Resolved,  first.  If  two  are 
joint iv  Ixnnid  in  a  bond,  neither  can  say  it  is  not  his  deed ;  for 
he  seals  and  delivers  it,  and  each  is  bound  in  the  whole. 
1  saiini].         k  3*  Second.   Whenever  a  deed  is  voidable  at  the  dme  of 
^Taylor's  R.  pleaduig,  as  by  reason  of  infancy,  duress,  he.  the  obligor  oan- 
i^PiVil  Evid        ph-ad  non  est  factum,  for  it  is  bis  deed,  and  he  ougbt  to 
133 ;     1    avoid  it  by  special  pleadmg,  and  conclude  odttf  non  ^.,ianit 
SoiiUiards  R.  ^  lunatic,  or  one  drunk. 

SlnrrytlTe  ^hen  a  deed  or  other  writing  is  derlarod 

pit's,  contriv-  void  by  act  of  parliament,  the  obhgor  cannot  plead  non  est 
RucepS  Star-  ffi^jj^^f^^  but  he  must  avoid  it  by  special  pleading.    1  Phil.  Ev. 

124;  5  Co.  119.. 
§  10.  Fourth.   If  one  make  bis  deed,  and  it  is  afterwards 

made  void  by  r8sure»  addition,  breaking  off  the  seal,  or  by  any 
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tlMrttioiii  he  mtcf  ptetd  non  ut  Judvm^  for  it  is  no  looger  liis  Ch.  9K 
deed.    Cro.  Et.         Bol.  N.  P.  171.    Fraud  is  in  evx-  Art.  5. 
dence.   1  Cox,  17S.  K^y^^J 

{II.  Fifth.   If  a  bond  be  delivered  to  another  lo  the  use  c.iib.  I..  K. 

the  obligee,  and  he  refuses  it,  this  bond  is  forever  void,  and  i^lgl^/'jjj'^jr 
the  obligee  can  nerer  after  agree  to  it,  and  the  obligor  may  "f.  >5<'<iio*3os! 
plead  non  est  factum  ;   nut!  so  if  made  to  the  wife,  and  the  —I  PUU.  Ev. 
husband  disagree,  on  non  at  jucUim  the  deft,  may  prove  dc- 
Hvered  as  an  escrow^  for  it  is  not  iiis  deed,  being  delivered  to 
a  sirans^cr  not  to  have  effect  &ic. ;  so  the  deft.  nniay,on  this  plea 
and  issue,  give  in  evidence  not  lettered,  hlind,  misread,  so  cov 
erturet  and  so  lunacy,  ;  so  special  matter,  as  rasure,  interline- 
atiott  he.  fltra.  1104 ;   1  Esp.  185 ;  Bui.  N.  P.  171,  17d ; 
13  lohns.  R.  387  ;  5  Go.  119;  11  Go.  37;  15  Johns.  R. 
397  ;  5  Taun.  707,  710. 

^  12.  But  on  non  est  ^^hcfiMi  pleaded,  infancy  cannot  be  }  Mor.  K 
given  in  evidence ;  for  in  soine  cases  be  has  a  power  to  coo-  Hob.^il— 
tract :  nor  can  duress  be'  given  in  evidence,  nor  ease  and  6  Co.  119. 
favour  on  sherifPs  bond. 

<5.  13.  Nor  insanity,  Salk.  f'T^  ;  nor  usury,  Stra.  498  ;  nor 
act  of  ganiiog,  Stra.  493 1  1  PhU.  Evid.  239;  BuU.  N.  P. 
162. 

§  14.  It  was  held  in  ilns  case,  thai  the  defi.  should  be  Bull.  N.  P. 
admitted  to  prove  that  the  pH.  made  him  sign  the  bond  &^c.  Roberts' ud 
when  be  was  dnmlt,-  so  liiit  be  did  not  know  what  be  did ;  or  eites  Gates «. 
that  he  delivered  it  as  an  ttenw ;  or  on  condition  not  perforin-  ^mil 
ed ;  or  that  be  was  insane  &c.  Gited  New.  on  Gontracts,  17.  ^ 

^  15.  If  a  bond  be  made  to  two  persons,  evidence  it  was  si^^Ib^gi.' 
paid  to  one  is  good,  so  to  an  attoraey,  especially  if  he  have  623, 624.— 
the  bond,  or  if  payment  is  made  after  he  gets  judgment.         i^o^,  593 

<^  fO.  On  a  plea  of  payment  at  ibe  day,  evidence  of  pay-  ^  ^fo.  — 
fnent  beiore  the  day  is  sufhcient;  but  payment  to  the  acr^^nt  of  ^  ^*r--^ 
the  attorney  of  the  party  is  not  payment  to  the  party.  Uougl. 
Gio. 

J  17.   Entry  sur  disseizin  for  land  in  Marlborough.    A  lOMa^^s.  u.- 
father  siped  and  sealed  a  deed  to  oonvey  lands  to  his  son,  ^ 
and  left  it  with  the  scrivener,  with  directions  to  get  it  record-  Ma^  uurd. 
ed«  Thk  was  done ;  but  die  deed  at  the  father's  recpiest  stiU 
remamed  hi  die  scrivener's  hands  until  the  son  died,  when  the' 
father  reclaimed  and  cancelled  it,  tlie  son  having  known  notb* 
ing  of  the  transaction.    Held,  the  father  remained  the  owner 
of  the  land  a'^  atrninst  the  son's  heirs;  the  deed  never  having 
been  delivered  lo  the  son.    So  the  conveyance  was  not  per- 
fected, and  the  deed  never  became  the  father's  deed  to  the 
purposes  of  conveying  the  land  to  lua  son. 

§  IS.  11  Co.  27,  It  is  saidj  if  the  obhgec  niter  the  deed  in  TOtlngv. 
a  part  immaterial,  ii  is  avoided  j  but  contra,  1  Daii.  07  j  and  4^^^^^* 
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Ch.  91.   1  Hen.  U  Miin.  390;  and  so  are  Ameriean  eaiet  geMfiHf* 

^ri,  6.     as  filling  a  blank  IpA  to  be  filled  Sic.  by  an  additional  name, 
Vi^'v^^  or  a  word  llie  law  implies, — see  Cli.  86,  a.  3,  s.  16,  Sic.  and 
French  v.  Fatten,  Ch.  40,  a.  15,  s.  7  j  4  Cranch,  60,  or  fill- 
ing up  a  date. 

Kirby,237.       ^  19.  On  non  ett  factum  the  deft,  may  give  evidence  of 

any  thing  that  goes  to  the  avoidance  of  the  bond. 
See  cai.  m.     Art*  6.  JGwuei  t»  geeimeni  jrc.  The  plea  in  this  action  is, 
14.  guilty,  end  some  other  pleaa  according  to  the  facts  of  the 

case. 

ggjip.  ftlff  ^'  The  rule  is,  that  the  pU.  mny  prove  nnd  recover  that 

Cro.  El.  ]3,  pan  of  the  thing  he  demands  to  wiiich  iie  proves  a  title  ;  n'^  if 
Gay^.  Band,  j^^  g^j^,^  j^j.  ^  |erm  of  seven  years,  he  may  prove  one  of  In  e 

years.    So  if  be  declares  for  a  hundred  acres  he  may  prove 
and  recover  forty  acres.    So  he  may  declare  for  a  house  and 
recover  the  north  half  of  it*  Burr.  326,  see  Dingly  v,  Dingly, 
tEi|».l6Y.    Ch.  178,  a.  14. 

1  Burr.  i2r>,  ^2*  So  thc  pit.  may  declare  for  a  moiely,  end  prove  and 
g^etui  V.  recover  an  undivided  third  part,  or  a  less  proportion,  but  the 

better  opinion      tlmt  If  the  demandant  declare  for  the  whoiCy 
he  cannot  prove  and  recover  an  undivided  part. 
6  Baa  Abr.       ^      declaration  on  a  lease  from  two,  one  li  om  two  tenants 
307.  in  common  does  not  prove  the  declaration,  for  their  estates  are 

several ;  but  otherwiiie,  of  joint  tenants  and  coparceners. 

5  Bae.  Abr.        4.  Ejectment  against  husband  and  wife,  evidence  that  he 

is  guilty  is  sufficient  to  support  the  declaratioii. 
4D.bE.6e2,  \  5.  The  deft,  in  ejectment  may  prove  the  plt^s.  title  ezpii>- 
t^siade"'  i  '  ejectment  in  1792,  by  landlord  against  tenant,  whose 
3  Maule  "  lease  had  expired,  the  tenant  was  allowed  to  give  evidence  that 
Set.  516, 517,  his  landlord's  title  was  expired,  and  so  held  by  the  court.  He 
Doeg^Rams'  claimed  under  a  lease  for  twenty-one  years,  that  expired  Lady 
day  1791,  of  course  he  "had  no  right  to  turn  the  tenant  out 
of  possession,"  and  his  poascbaioa  is  etiough  lor  him. 

2  Saik.  421  i  6*  If  he  pit.  prove  he  has  had  twenty  years'  possession,  he 
itokee  V.  '  can  recover  lands  in  ejectment.  As  where  A  bad  possession 
^ff*         for  twenty  years,  without  interruption,  and  then  6  got  posses* 

sion,  A  brought  ejectment  against  him  and  recovered,  because 
A's  twenty  years'  possession  gave  bim  a  right  of  possession, 
which  alone  is  sufficient  to  maintain  ejectment  in  Fnirlnnd,  and 
albo  liere,  in  a  mere  possessory  action,  depeadion;  on  a  n^t  of 
entry. 

6  Mass.  R.  7.  If  A  sue  for  two  undivided  eighth  parts  of  lauds  against 
jL882^iig-  jjjQ  other,  six  eighths,  he  may  disclaun  the  two 

^*  ^'  eighths,  and  on  such  plea  of  non-ldiiire  may  compel  the  de- 
mandant to  prove  an  onsltfr.  "  But  non-renere  cannot  be  given 
in  evidence  under  the  general  issue  in  this  action,"  which  was 
a  writ  of  entry. 
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.  4  ^*  ComUmfmt^f  a  lease,  evidence  ^c. ;  attomejf  med       Cb«  91. 
skew  kkfmm  jf      otM  for  fyc.   This  was  efecrment  bj  7. 
tbo  Imknt  agiinft      assignee  of  the  leage,  on  a  cmuM  io  it  of  \^y^v^Kj 

re-entry  on  non-payment  of  rnnt.    Pit.  produced  the  counter-  7  East,  363, 
pnrt  signed  hy  the  lessee  ;  held,  suffirient  rvidrnce  of  the 
ll^'lso  ami  condition  fiE^ainst  the  assis^nec  holding  under  the  Lessorof  tU* 
lessee,  though  objected,  die  ph.  ought  lu  have  siven  notice  to  p'l.  cannot 
the  deft,  to  hring  in  the  ongiual  lease:    2.  The  J<^ssor  de- J*** 
uiauded  the  real  by  bis  attorney,  who  had  a  sufficient  power,  Maule  d  Sel. 

be  mffudooed  to Ibe  deft*,  but  M  not  pradnee  H;  beM,  be 
need  not,  ae  die  deft,  did  net  aak  Ibr  It. 
( 9.  2VMM#ii»  pmmnon.   He ie  not m  wiioeai  m  eject-  l^^J^^""^^^ 

neat  to  support  the  deA^s.  title  under  whom  he  boldf,  lor  be  asj, 

is  served  with  the  eject^nentt  and  is  liable  for  tbe  aMfiie  proftli,  Doe  r.  WH* 

and  tbe  verdict  in  ejectment  woold  be  evt<texice  against  bim  i"^*^^ 

in  an  action  for  them.  1  Stra.  633,  Bourne  r.  Turner  :  •'^  4e, 
Mod.  333.  So  if  the  jilt's,  lessor  ;j2;i'ec  to  ]cnse  the  land  sued 
for  to  A,  if  recovered  in  cjcctrneiii,  A  is  not  a  witness  for  the 
plt.y  as  in  A's  action  for  ihc  non-ptulorinance  of  the  agreement 
the  verdict  would  be  evidence  for  A  to  prove  the  land  recov- 
ered.   The  tenant  in  possession  is  incompetent  to  show  he  is 

ii  and  that  tbe  deft,  ii  noi,  as  he'  has  an 


10  pieveat  the  leoovery,  as  h  is  his  intefest      B^^ant  v 

to  jMoleet  hn  own  posaasrion*  It  was  saidy  Ibis  seens  to  be  i>veltfliaii<-«- 

msideted  a  question  sm  gmeris,  pailly  an  interest  in  tbe  l£A)biit.K. 

9oeBiion»  and  partly  an  interest  in  the  event,  and  there  was  no 

need  be  should  be  a  witness.  Jackson  v,  Trusdell. 

Art.  7.    Ts^ripn  m  rppJeriv.    ^1.  The  s^encral  issue  in  tills 

1   1     •    .1  .     n-        •        >n,  Ch.  111. 

action  IS  noii  repu  ;  a  second  plea  is,  trie  statute  ol  limitations  \ 

a  third,  a  justilication  ;  lourth,  the  avowry  or  conusance. 

§  2.  Onnon  cepit  the  deft,  admits  tiie  property  to  be  in  the  3^^.  R.  rv-#»-b 

pit.,  and  Oil  this  plea  the  deft,  may  prove  he  took  liie  goods  i  Siia.  &07. 

in  another  place  ;  that  is,  if  be  never  had  them  at  the  place 

maaiiqped  in  tiie  dedaratioo. 

$  S.  The  court  held  in  this  ease,  that  wider  tbe  plea  of  1  Ma».  it 


nmttfit  in  rsplefuiy  speeid  matter  in  josiyication  »  not  to  foe      ^  C^T 
ndoHtted  m  evideooe,  e? sn  though  the  deft,  make  a  reeenra-  i^^.  ^' 
Oott  to  that  purpose  ;  for  non  cepk  and  justification,  even  in 
evidence,  are  inconsistent,  as  the  one  denies  the  taking,  and 

tlie  other  justifies  it,    A  repleader  was  ordered. 

§  4.  If  the  ph.  in  replevin  have  a  right  of  coininou  and 
ought  to  pay,  no  evidence  need  be  given  of  the  payment,  for  2  p'p 
it  is  not  materia! ;  but  if  he  have  a  right  of  common,  paying  Lovotace  v, 
lliereioi  ^c.,  the  payment  must  be  proved  j  loi  paying  here  is  ^*y'*'*Wi. 
a  oooditkMi  and  material,  as  it  makes  a  part  of  the  title.  The 
cemawaar  mst  state  tbe  whole  of  his  preseription  as  in  fact 
his. 
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Ch.  91.       ^5.  Properly  ia  a  stranger  mny  bn  pleaded  in  bar  in  re* 
Jlrt.  8.     plevin  hy  ihn  pHrtv,  and  if  proved,  ckkaU  the  acSKMi.  18 IM* 
<w^-v-^  122,  Paikd  D.  Miller. 

2  U.  61. 386,  <^  0.  In  this  actioD  it  Was  decided,  that  odc  tenant  in  com- 
'"^^  caimol  iikvovf  alone  for  takiug  cattle  damage  leasaui;  but 
^  oughi  to  muke  cogoisaaoe  (or  comfinee)  as  baiM  dT 


Bonner  v. 
Walker. 


ooinpaoknip  and  pimre  thai  hm  took  dwni  iv  nnflslf  and 
Cro  El.  187,     ^  jDstifiai  takwg  baaala  €r§oodi  under  «y  •■- 

waikins «.  tboTitf,  ragularij  1m  aMMt  prova  amj  fnrt  of  tbat  tadnriiy ; 
s°£fpiTos.  evidence  is  essential  wImvo  dia  putf  dafinda  aMlv 

the  authority  ia  replevin,  traapaait  or  olhar  aatiatt* 
SEsp.  28,         ^  B.  Prescription  for  common, — the  commoner  must  prove 
Frifigff.  Hen*  the  whole  prescription  hs  hp  has  laid  it;  as  if  he  avow  for  com- 
mon  for  a!!  commoiuiliic  caule,  and  is?ue  tli^reon,  he  prove': 
common  lui  sheep  nnd  liorses  ooly;  tins  doesoot  "m*"*^^"  tlie 
issue,  for  tlio  prescripiion  is  an  entire  thing. 
Cro.  El,  624,      ^  1>.  lu  avowry  issue  if  the  place  vvliei  e  6lc.  was  the  avowant's 
freehold,  and  vardiot  it  waa  Ida  wtfa*a  ^  hM^  k  was  6mmd 
againat  iuflSt  ^  wban  aaid  hja  franhoUi  it  ia  iattadad  bia  aole 
Ireaboidt  and  in  bia  own  rigbt. 
6  Johns.  R.      $  10*  Where  an  offioar  bringi  lopbtin,  trespass,  or  iroMr, 
195,  m,B&r-  (bf  gooda  he  has  seized  on  exoondoo  agpinst  a  tbu-d  parsoii» 
proof  of  the  aaiaittrob  aufieiaiil  indM  pradMia^ 
ment. 

1  Salk.  287,  AuT.  8.  Tssurn  in  (respass.  <^  1 .  The  ^encral  i^ue  in  trespass 
Watson  r.  is  not  guilty,  and  on  this  issut  the  deft,  caonot  give  in  evi- 
iWiLtvid.  dcnce  a  right  of  way  or  other  easement.  To  support  trespass 
1.14, cases.—  a  misfeasance  must  be  proved.  So  for  breakins;  and  entering 
gon^'lt*'  pit's,  house  and  oliier  w»  origs,  caauot  prove  au  asaauli  ou 

Mas».  ii  493.  him  by  tbo  deft.}  not  bebg  hud. 

iMor.c       ^9.  Tnttmti  m  PiaiawB,   Oto  iot  guihy  plodtod,  dm  daft, 
f^i'fil^'^^  may  givo  in  Oftdanco»  ha  ia  tanaat  ia  oonann  iriidi  iIm  pitiar 
•4.^B«e.'^  that  be  oiitared  by  tbo  comroaiid  of  the  tenant  in 
iPo,  214  —  I  So  on  not  guiHj,  ovidence  of  title  in  the  deft«  ia  goodf 
wooa^  d1-'  trespass  on  the  pit's*  land,  but  this  most  be  ui 

vip,  _Dodr.  stood,  that  the  deft,  also  has  a  right  of  entry.  2  Esp.  103: 
Kvffinj  3  Sel.  Cro.  El.  554,  Deering  v,  Moore  ;  Trials  per  Pais,  207  ;  Farr. 

R.  105  ;  Selw.  1113.  So  a  lease  for  years  is  evideocei  bat 

not  at  will. 

1  Mor.  C.  ,5^  3,  if  \  B  tenants  in  common,  and  A  alone 
t.  K.  237.—  ^^^^  ^  trespass  or  trover,  u  must  plead  ims  matter  m 
a  Vrnt-satr-  abatement,  and  cannot  giro  it  in  evidence,  dMt  liie  pit.  ia  tmh 
Q  ^Ifi  ^lSk~  ont  w  eoomion  wilb  a  diifd  ponon.  IMr  tidaa  an  aanmai 

and  no  privity  batwean  tBoni. 
1  Mor.E.844.    $  4.  So  a  declaration  on  a  joint  leaBa»  ofideiice  a  lease  by 
-^Giiii.L.£.  tenants  in  conamon  ia  bad,  and  does  not  paovo  tbo  iaooc,  for 

tbeir  titlea  are  several }  and  so  a  lease  by  tenant  6x  life  and  of 
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in  reversioD,  is  bad,  and  does  not  prove  a  joiot  lease  ;  and   Ch.  9I» 
so  as  to  a  !cn?p  of  husband  and  wife,  unless  delivered  on  the   *drt,  8. 
land,  then  it  may  be  iheir  joint  lease  j— a  wife  cannot  mnke  an  v-^-v-^^ 
attorney.    And  it  is  said  io  some  books,  that  if  the  pit.  de-  '  ^''/I'lj^f  ^j!^' 
dare  on  a  joint  lease,  and  give  evidence  of  one  of  co-heirs,  lliis  oii'si-i!-!- 
does  not  support  the  di  claiiiUoii  ^  btii  tfutere  as  to  co-heirs^  for  6  Co.  14. 
1  Ld.  Riym*  726,  iiii:>  case  is  denied  to  be  law. 
^  5.  lo  Umpm     MMlftO,  the  new  ma  idimi  b«  proved  to  ^  e^p- 
a  Bikftmnun,  tnd  more  tbtn  mm  negiset.  And  it  mnst  ^J^l^  bi 
afio  be  imed  Aa  acli  ihti  ooagtitiila  traspaia  aia  vduatujry  con.  ikk  ' 
and  with  toiM  4i«rae  of  fault.  Tfaa  pit.  naSatahit  hit  aetbn,  if  u%»»,aio. 
he  prava  amblanients,  (though  tenant  at  will)  and  lha  taking  of 
ibam  away  by  the  deft.,  2  £sp.  62 ;  or  general  or  special  pro** 
perh',  80  :  or  hns  the  herbage,      ;  or  is  tenant  at  the  halves, 
89;   n  it  in  the  highwajT*  ^         16^^  io  if  ius  good*  bo 
retuiued  lo  him,  163. 

^  6.  Torts  are  several,  and  the  pit.  may  prove  only  a  part  i  Esp.  117.—- 
of  those  laid  in  the  deciaiauou  or  less  than  charged  m  lU  Cro.  ^  'coiS 
Jam.  134,  662,  Elston  0.  Durant.  _6  Bac.  atxi 

§  7.  So  fraebold  way  ba  giiao  in  airadMna  m  dia  smaral  1  Mass.  r. 
]aHia«  m  fnart  d^mmmfngli  ibr  carrying  away  bay,  and  plea  i^*^?  Prqpife- 
fiot  8a%»  raMrfing  ibai^  la  give  aajr  ^>«caal  matiar  in  eti-  MoDomoi 
dance.    But  this  reservation  was  held  to  be  unnaicaMry  to  Great  Beaoh 


anaUa  the  deft,  to  give  80U  and  freehold  in  evidence  ;  and  so  i^osere*— 
title  mi^  ba  gitaa  ill  avidonoa.  6  0.  &  £.  403  ^  i  Mcr.  £.  d!ml 


394. 

^  8.  In  trespass  where  llie  dcl'is  plead  iointly,  ;ind  the  evi-  SBorr.anK^ 
denre  proves,  and  the  verdict  hnds  the  n  guiliy  jointlv,  sever-  HHTfc^Tvfi* 
al  diiiiKiL^es  cannot  be  proved  or  assessed,  as  one  siiillins;  to  sey.— 2  Stra. 
one,  and  ten  shillings  to  anoilit  i  j  and  2  Esp.  115,  116  j'and  ^9^^^* 
tba  Muna  nda  »  in  cases  of  defaults,  116 ;  and  Stra.  422, 
Onslow  a.  Orobaid* 

(  9.  But  wbao  Iba  dafia.  lafar  in  tbair  pleas*  aa  wbara  ona  was  stra.  1140^ 
daiboked,  second  was  not  provad  guiltjr,  and  the  third  demur-  ^l^^^'^JIt^;] 
red  to  the  declaration,  and  damages  waia  proved  and  assessed  sEqkiia^ 
against  the  firali&iOOy  and  against  the  second  \s.,  and  held  well. 

§  10.  Trespass  ; — on  not  guilty,  evidence  the  deft,  took  the  lMor.E.888* 
corn  as  embleinents,  is  good,  being  entitled  thereto. 

^11.  In  assault  and  battery,  matter  of  exrribe,  as  by  ncci-  Bul.N.P.  17. 
dent,  or  douo  without  the  deft's.  default,  may  be  i^iven  in  evi- 
dence  on  the  g<'neral  is<?ue ;  so  moderate  correction  by  a  ship-  347, 
master  of  a  uiaiiner,  or  excessive  by  him,  on  issue  injuria 
Mid  i_Mor.  E.377. 

^12.  Lkemet         On  not  guilty,  pleaded,  a  Ucansa  can*  _f  sa^i')^  Jb7 
•not  be  given  in  evidence ;  nor  t^t  goods  were  pawned,  nor  a  Watson  r. 
xetoasai  nor  defeat  of  fences }  nor  seized  as  a  deodand,  nor  g^'j^^^'jjj'^ 
coming  to  gtaan ;  ibr  tbasa  admit  tba  traapass  and  excuse  it  sei'moo  «. ' 

ConrtiMj. 
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Ch.  91.    in  law,  and  so  they  shoulrl  he  pleaded  to  the  cowty  mutt  ^htij 

Jiri.  9.     a  rigbt  to  a  profit  apprcndvf  in  another's  soil. 
V^^-v*^^      ^13.  So  ou  not  guilty  pJeaded,  a  right  of  way,  or  of  com- 
lStra.61,     mon,  or  that  he  entered  to  take  hU  horse  out  of  the  pit's,  land, 
Diyerv-Hills.  or  a  prescriptive  li^lii  cannot  be  given  in  evidence  j  ior  in  all 

ZX  Bac^  214!  '^^^  ^^^^  a^c^^  ^        upgn  the  pi^i.  ImoAt  ni 

^Giib.  i.  fi!  justifies  or  excuses  the  mttter  in  kir ;  esd  so^  he  eaftoNd  ie 
^*         sid  of  en  officer. 

oub.  L.  S.       ^  14.  So  on  not  guiky  the  dell,  muf  gpfe  in  evideoee»  bis 
S6»,SM»a6T«  ttTem  was  full,  and  be  told  his  guest  so  ;  io  that  he  accidsoip 
tXLj  pushed  the  pk.  in  eemest  disoouise,  in  an  action  for  an 

wfidi't.   '  assault ;  so  in  false  imprisonment,  that  he  took  llie  pit.  by  a 
htik.         justice  warrant.    Trespass  for  cutting:  down  the  pit's,  posti^ 
and  rails,  deft,  must  plead  ^peciaiiy,  tiiough  on  his  hod,  the 
GUb.  h,  E.    propel  ly  being  in  the  ph. 

y  15.  Pit's,  evidence.  In  trespass  against  A,  the  evidence 
was,  that  B's  servant  kept  his  bogs  in  A*s  land,  which  tres* 
pessed  on  the  pit.,  fiw  A  is  snswenble  fan  the 
Mass.  Lin.  "» ^«>d  by  his  consent, 
coin,  July  This  WIS  trospess  lor  a  tmtfim  hi  Reed's 
C(!!frt^Fui-  I^tbbay*  and  carrying  Wfmf  htf.  Murry  pleaded  and 
Iwum  tJfai^  freehold,  and  issue  thereon  ;  he  opened  end  closed;  and  he 
ly.  wftB  held,  I .  To  prove  his  right  df  eottj  when  be  took  the 

hay  :    2.  His  title  to  prove  his  plea. 
Acts  of  Con-      ArtT.  U.  Matters  made  evidence  hy  ^fafnteSfOn  issues,  ^'C.  , 
gress,  »ep.        ^  1,  By  aclsol  (Jongi  *  ss.  Act  ol  St  pi.  lubcr  15,  1789,  sect. 
IS^ITSO.       5^  enacts,  that  "  all  co])irs  of  records  and  papers*'  in  the  of- 
fice of  the  Secretary  ol  State,  authenticated  under  the  scaloi 
it|    shall  be  evidence  c<^ually  as  the  original  record  or  paper.'* 
^%  Act  of  April  10»  17(K)>  secL  %  eitsnde  the  ebOTelo 
copies  of  in?entions  lie.  lodged  in  hie  office, 
or  May  8,       §      Act  o(  May  8>  1709,  seet.  10»  empoeress  the  dedes 
17W.  of  the  District  end  Circuit  Courts,  in  li»  ebsonee  or  disability 

of  tlie  judges,  to  take  bail  de  bene  esMg  in  pending  suits,  end 
also  to  take  the  affidavits  of  all  surveyors  relative  to  their  re- 
ports, and  to  administer  oaths  to  all  persons  identifying  papers 
found  on  board  of  vestels,  or  elsewheret  to  be  used  ia  tdaUia 
admiralty  causes." 
Of  MuchS,  §  ^'  Act  of  March  3,  1787,  sect.  2,  enacts,  tliat  when  nuy 
17S7.  revenue  officer  or  otlicr  person  owes  au  ascertained  6uui  lu 

the  ^United  States,  and  he  is  sued,  a  transcript  from  the 
hooks  and  pioceedinss  of  the  treasniy  certified  by  tlie  vegpe- 
ter«  and  authenticated  under  the  seal  of  the  depanmenty^shaU 
be  evidence  in  the  cause. 
Mass.  Acts,  ^  6.  Massaehus^ts  acts.  Act  October  30, 1784>  eeeu  1% 
Octau^iTSS.  enacts,  that  when  the  pit  sues  **  on  book-eooounis,  end  eio» 
Qount  stated  hy  the  parties,  a  tfuatUim  meruit^  gwaihm  td^ 
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my  file  his  acoom  &c.,  and  on  the  genenu  iina  give  te  Aei.  .10» 

same  In  evidenrc  ag^iost  the  plt'^.  demand*  ' 

^  6.  Mass.  Act,  February  27,  17d4»  se^.  4,  aoaots,  that  in  r«1»it,l9M. 
any  action  brought  "  for  any  debt  upon  simple  contract,  or 
promise  in  writiiii;  nnt  under  seal,"  the  deft.  may  give  in 
evidence,  on  the  general  isi-ue,  his  or  her  demands  ae;ainstthe 
ph.  for  goods  delivered,  monies  paid,  or  services  doue^"  of 
whicii  an  account  shall  be  duly  filed,  &:c. 

(^  7.  Mass.  Act,  March  10,  1784,  sect.  9,  provides,  that  ex-  March  14)^ 
•eolon,  adnuiiMlfiloii,  ind  i^aaidiaoa,  shall  not  be  cofaipelled  17M. 
to  plead  specially  is  any  ftotkai  iNKMiglit  agiiDil  tbem  in  Mr 
wuA  eapacity ;  bqt  imy,  umkr  the  geoernl  ianie,  gire  aaj 
•peOHd  matter  in  evidiDee  |  ■!»  m  to  town  and  porish  inhabit 
ants.    Ch.  90,  a.  4. 

%  8.  Mass.  Act,  March  11, 1764,  sect.  7,  eBads,  thai  in  ^TArrh  ii» 
all  civil  actions,  triable  before  a  justice  of  the  peace,  (except 
certain  actions  of  trespass  and  titles,)  "  the  deft,  shall  be  enti- 
tled to  all  c\  iiience  under  the  L^cncral  i«!^iip,  which  by  Ifiw  he 
might  avail  himself  of,  imclcr  any  special  plea  in  excuse  or 
justificntion  and  sect.  2  enacts,  that  when  trespass  is  brought 
before  a  justice,  and  the  deft,  pleads  tlie  geneial  issue,  he 
sM  not  **  ofiar  any  oridoBce  that  way  bring  tbo  tiflo  of  real 
omte  in  ^piestion but  he  mnat  filo  Us  plem  of  tilted  and  le* 
cogniae  le  eany  the  aolioii  to'tfae  ConaMaa  Pleas  lia^  and  to 
IfMcute  as  OB  m  appeal  $  and  thare  both  partida  (aaet.  6») 
can  oier  aiqr  evidence  on  the  trial  there,  in  the  sane  am* 
Mr  aa  if  the  cause  had  been  originally  commenced  there." 

§  9.  Mass.  Act,  June  19,  1738,  sect.  3,  enacts,  that  if  any  jure  19| 
information  or  suit  hn  brought  atrninst  any  person  for  any  of-  *7a8, 
fence  RLiainsi  11  penal  law,  any  special  maUer  may  he  g^ven  in 
evidence  on  the  p;eneral  issue. 

•  ^10.  Mass.  Act,  February  25,  1793;  by  tliis  officers  may  Feb.26,  nss. 
plead  the  general  issue,  giving  a  minute  of  facts  &£C.  in  the 
ease  ; — ^pieetiee  on  it»  1  Mass.  R.  181. 

§  11.  Ahss.  Act,  February  28, 1795,  sect.  8,  providae)  thai  M^e,  im 
the  trustee  may  give  the  aet  in  evidaaee. 

Art.  10.  htueM  is  aome  criminal  eecct. 

§  1 .  The  deft,  was  indicted  "  for  setting  up,  maintaining,  s  d.  kKJ|% 
and  keeping  a  certain  game,  to  be  determiiied  by  the  chance  ^41,  tlie 

of  dice,  called  hazard       "  the  evidence  \va«;,  t!iat  certain  ^'|^5-*irf«i|. 
persons  Avrrc  (nun(^  in  the  hnnse  [ita)  jni;al  hazard,"     and  ly,  353  &c. — 
that  a  dice-box  and  di< c  wi  re  found  on  the  table  tlie  next  J i**!,* 
day issue  on  not  gmiiy  pleaded  ;  and  the  court  held,  tliis  «i2f, 
was  suflicient  evidence  to  prove  it,  and  whether  hazard  was 
played  with  cards,  or  with  dice,  was  equally  prohibited  by  llie 
statute,  and  if  neceasafjr  to  be  [^soved  k  m»  bon 
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Ch«  91.  dice  were  found,  and  this  was  enou^  to  prore  the  gtnie  a€ 
Art,  Hi.  hazard  hy  danet  ^^d  the  •tidcnce  it  not  tmiiiiwd    a  partioii- 

4il»n-R-  2.  An  indictment  for  a  libel,  and  not  2;iiiity, — the  truth  is 

it^nw««lUif  evidence  to  support  liie  plea,  auy  i'urliitif  liiiui  to  negative 

cup.  malice,  and  an  inlMtt  to  defanM. 

I  MHt.  R  ^3,  Efidfloea  thai  jnrt  of  the  gpeds  MoieB  mwe  ibaad  m 

we^rJ!'      ^  ^'S*  piNMMMHI,  WAS  dMOMd  flliPCMt  tO  piOf«  tha  deft. 

NUlard.      guilty  of  slealuig  the  whole,  being  presutDftifv  eiidieMse  wife 
eienUy  strong  to  support  the  issue  on  the  government's  part. 

4  "\T.i".  R.  '^4.  The  doft.  was  indlcteH  for  having  in  his  possef^sion  a 
640,647,  cniinterfeil  bank  bill.  Issue,  not  Kuihy.  Held,  ii  is  aotproY- 
weallbv.Kin-  liy  the  witnesses' swearing  to  tiie  identity  of  tlic  note,  unless 
i»on,  cited  1  k  ba.s  been  constantly  in  their  possession,  or,  before  parting 
5!'bt'  laoi  ^^^^  P"^    private  artificial  mark  on  it;  when  Dot 

II  johM.R.  96,  the  ietemediate  penon  or  persooa  mint  he  had  ea  wit* 


a  Masff.  B.  4  ^*  c  ^^^^  ittdiotMBt,  and  aeifil  actietf  for  the  aasM 
3#,  crMH-    aaiaok  and  battery,  peDcfieg  together.  If  the  party  tnjurad  m 

UkM^l^'*  not  to  hf*  used  as  a  eovernment  witness,  the  indictment  may 
be  tried  tirstt  as  then  the  ^ta  pmvea  the  isiue  sola}/  }»y  other 
evidence. 

1  Masj  "R  5  ^*  '^'^^  indicted  for  open  and  gross  lewdness. 

8, 10,  Com-  Plea,  not  guilty.  The  evidence  was  oi  lewdness  &ic.,  in  se- 
monMrMithf.  g^et,  and  the  parttee  were  to  be  seea  only  by  looking  into  ao 

eod  wi^wk  the  day  tee:  HM,  tUa  mtoae  did  oai 

prove  the  inue  on  the  part  of  the  Stale* 
I |for.e.48i.    $  7*  A  ennie  is  hud  at  one  place  in  a  cowi^,  and  pneead 

to  he  c(»nmitted  at  another  in  it;  the  issue  is  proved. 
Stra  TO,  Yivj.     ^8.  The  deft,  was  indicted  for  fnbricatins;  a  bank  note. 
li*Nau'^8fle  guilty.    The  evidence  was  of  erasing  or  aheriagit* 

*  This  evidence  proves  ilie  issue  asrainst  the  deft. 
oUb.  L.  E.       $     So  one  is  indicted  for  killing  with  a  dagger,  proof  witii 
9n.^M*f99i-  a  staff,  is  good,  and  proves  the  issue ;  for  the  act  of  striking 
iBstTi9  136.  » the  at*      So  for  kllfiag  whh  ooe  Icaid  of  poiaeo,  aa  kam 


last.  al9, 136.  -  -.J.  -  . 

Hato'a  P.  MDw,  pRief  by  another,  aa  armmCf  piwea  the  isaee ;  but  for 


2  Inst'  319    Stabbing,  evideoee  by  poiaoa  doea  aot  prove  the  h«ne.  IfNel- 

ly,  359. 

Oilb.  t.T.  ^  JO.  Indictment,  for  that  A  gave  the  mortal  wotind,  thntR 
270. — 9  Co.  and  C  were  present  aiid  aiding;  evidence  that  B  gave  ihe 
Ualei  pTc.  "mortal  blow,  and  A  and  C  were  present  and  aiding,  proves 
497;  and  the  issue  on  not  guilty  pleaded  ;  for  all  are  murderers.  But  if 
i(^T^ivniw.  ^  indicted  as  principals,  and  one  h  found  to  be  only  an 
i>,  361.     '  aoeesBaryt  he  muat  be  dncharged ;  for  fa  do  a  thing,  and  to 

aid  in  dang  it,  are  difierant  oHences. 
MHt.  Mmrx     $  ^^**      ndieted  for  atarder,  evidenee  proved 

2l'«v.  1808,'  CtmnmrnaUk  si  GMo  BmM^Whh,  E.m 
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lagiiter;  ▼«n£et  tatd  jadgnmit  neeordu^ly.^  So  li  tiie  Ch.  91. 
Ki^h  |>raetice,  1  Mor.  S,4S4  ^  so  any  Imm  aftuci,  Mm.   Sfu  10» 

f  19.  One  is  indicted  for  flMirder,  ertdeoDe  nf  m  wlnrlbl 
■at  done  deliberatalf,  foiowtd  I7  detth»  jmm  t)ie  issue  of 
Murder ;  for  the  ItW  malioo*    Qmmw  if  tin  tmlftfN- 

Ibd  det  so  done  be  a  mere  trp«?pass. 

$  !8.  Ill  oriminttl  cases  the  proper  evtclence  to  prove  the 
ii»ue,  is  usually  that  which  profes  the  deit,  zmhy  of  the  cnmo 
charged  ngain'^t  liiin  in  the  indictment  or  iDlornjaiion,  whether 
principal  in  the  first  or  second  degree,  or  accessary  before  or 
arier  the  fact.  Aud  the  juxy  must  invariably  find  the  facts  tha 
tfMeooi  pmwi,  iodi  wt  «lilo  dm  ovmImco^  ■•  fiom  it  the 
oowt  ottMC  niif  iM  nm^  ooi  otii  ooi^  aooiao  wmr  oraM 
dboy  |MVO  At  doft»  oowwtitttd,  if  wof.  fThiM  nwl  bo  ao 
Mlitkl  wiance  beliw  dK  facts  tlmtgdd,  and  the  loolt 

pimd.  See  Vuiaeo^  gwnrtd  index,  t»d  Motiptl  m4 

iUieeasafy,  &c. 

^  14.  It  is  00  proper  evidence  in  a  crfmmf!l  cnse,  the  deft.  aHaw.F.  C- 
uttered  these  or  those  words,  or  worda  to  tiie  like,  ot  to  this  off  ch.  46. 
that  effect ;  for  the  court  ought  to  know  tlie  very  words  utier- 
Ody  in  order  to  judge  of  their  force,  and  precisely  what  they 
amount  to,  for  there  is  no  tenor  or  transcript  of  words  spo^  c^^e^* 
ken,  as  litere  is  of  words  written  ;  hence,  when  the  substance  Hoh.  29A.^ 
or  MM  of  these  stated  the  court  can  eoantro,  not  m  tfaooew  |  p~ 
ItedbN^  if  •  viuioM  depose,  that  o  doft.  did  poMtdo  a  c.  111/ 
jorof  to  appBav  tod  do  him  Msonable%nMMv  or  words  to  Ao 
lOte  efiect,  this  is  00  good  ofidenevio  orinbtl  ctMi^  to  4ni 
oomC  can  judge  oatf  on  iIm  fory  words. 

^15.  In  order  to  prove,  says  Foster,  one  an  accomplice  TbeKiag  a. 
and  n  prindpn!  in  felony,  the  evidence  must  prove  him  aiding  4^^'  207) 
nnd  ubciiing,  or  ready  to  assist  if  neccssniy.    Hnt  the  evi- to  20S8, 
dcnce  tiiat  makes  a  principal  in  the  second  degree  is  matter  of  f'^^^  M'N«I- 
law  for  the  court  to  consider,  2077.    It  is  not  sufiicient  the  ^Ig^ 
jury  find  all  c\'idence,  and  no  fact  j  aiding  and  assiiiiiiM-  is  mat- 
ter of  fact,  (ind  uiuat  be  expressly  found  ;  and  a  veidici  that 
only  finds  the  deft,  present  01^  Mids  00  ponioulor  et^  of  fon^ 
oonmiinod  by  Idm^  is  not  Intt  enoogli  lor  1I10  oovt  to  judge 
npoo.  Kob*  T8,  71^.   Eoeooraging  md  tboMfaig,  bofaig  mo* 
sent,  mdnn  one  a  principal  in  Uw  100004  degree ;  so  ooti  inf«lly,ta^ 
abetting  by  shouting  and  osiog  expressions  to  io^M. 

^  16.  And  the  faOM  principle  holds,  if  the  indietMOM  bo  j,^**^- 
on  a  statute     at  common  law.  The  like  acts  make  principals 
in  the  second  dcjirce,      nidtn':^  and  abetting  &£c. ;  and  if  the 
jury  find  thu  deft.  a<  tn  iliy  committed  acts  of  fofCOi  noodjIOt 
tiud  aiduig  and  assisting.  Rex  r.  Royce. 
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Cb.  91.  ^17.  Where  the  evidence  proves  aiders  and  abett«nof 
Jht*  10*  iUegal  acts  guilty  of  the  crime  committed  or  not ;  see  Ptooiet's 
v.-^-v-'i^  case,  Ch.  215,  a.  4,  s.  10.  The  principle  is,  the  crime  com- 
l2^Mod.  627,  mitted  must  l>c  in  pursuance  of  the  illegal  acts  aided  and 
Hodssoii— *  abetted,  or  cnt  ouraged  and  abetted  ;  therefore,  if  all  join  in 
M'Nally|370.  illegally  bren kin a  door,  luid  tlien  some  steal,  the  others  nre 
871.  jjQ^  guiity  oi  ihelt,  ii  being  uo  part  of  their  plan  ;  Mcta,  had  the 

crime  committed  been  the  result  of  it,  though  not  directly. 
Bttt  \i  aU  join  to  carry  away  goods  and  break  the  peace,  aod 
one  kills  a  boy  wholly  unconcerned,  a  mere  spectatar,  this  is 
no  part  of  their  plan  even  indirectly.  All  in  the  same  pursottt 
see  Principal  and  Accessary,  and  Ch.  215,  a.  3,  s.  4. 
2  Hale  s  V.       "^18.  If  several  be  indic'ted  for  a  crime  committed  by  them, 
Jani^7»~"  ®     ^'"^  evidence  proves  all  present  ;ui(i  actinf^,  it  is  not  mate- 
9C0.65, 119.  rial  which  kills  or  actually  commits  tlie  crime,  as  all  are 
—8  Mod.  121.  equally  guilty,  as  well  the  accessaries  as  themselves.  Mack- 
^I)«W(l.aio.  jg^^  ^  7,  s.  4 ;  aod  Sanchar's  case,  Ch.220, 

a.  10,  s.  5.1  The  King  WaUis»  1  Salk.  334^  885,  where 
held,  if  aeveral  be  indkied  fat  murder,  and  the  evidence  is, 
diey  all  began  a  riot,  and  a  man  was  killed,  it  pioves  them  all 
guilty* 

c'li^n**       ^       Wliatever  facts  make  one  accessary  in  felony  will 
'    *      prove  him  principal  in  treason,  though  he  acts  but  by  words; 
hence,  couiniands  and  penuasioos  to  commit  treason  are  evi-> 
dence  of  the  crime. 

^  20.  What  evidence  of  malice  ;  see  Malice,  at  large,  Cfau 
197,  a.  7 1  and  M'Nalljr,  876  to  380 ;  Foster's  C.  L.  256, 
367,  be.  •  • 

^  21.  The  evidence  which  proves  the  diflerent  kinds  of 
homicide.  See  Uomkside,  at  large,  Ch.  213,  &ec. 
Hawk.  r.  c.     ^  22.  There  can  be  no  larceny  of  goods,  where  the  evi- 
f***  ^'T      dence  is  insufBcient  to  prove  a  trespass,  for  every  feionv 

lyng,  24, 35.    •     ,    .        .  a   j  /i       i  •  -    i-         '  ' 

ifHle's  P.  C.  includes  a  trespass.  And  the  charge  m  every  mdictment  essen- 
604,606."  tial,  '^felonice  ccpii,^''  must  he  proved,  as  well  as  the  carrying 
lo-Stl'NaN'  ^''^'^y»  ^^^^  animus  Jurandi.  But  one  cannot  leioniously 
)y,  104,  4U0.  take,  who  has  a  general  legal  possession  of  tlie  goods  by  find- 
ca^'  s  dil^*^  ing,  delivery,  or  otherwise ;  but  when  goods  are  delivered  lo  « 
S8S,8]^.'—  person  for  a  special  purpose,  such  person  has  not  tbb  legal 
Haie'f  p.  C  possession  but  for  that  purpose,  as  the  carrier,  the  shepherd, 
^*  or  the  butler ;  and  if  he  abuse  bis  possession,  as  the  carrier 

by  taking  away  a  part  thereof,  ammo  fvrandl,  as  the  builer*s 
selline;  the  plate  ike.,  or  converting  it  to  his  own  use,  ravsa 
lucri,  he  is  cuihy  ot"  Inrccny  ;  for  where  the  property  is  deliv- 
ered to  one  lor  a  particular  purpose,  it  is  deemed  in  law  lu 
remam  with  the  deliverer  to  all  other  purposes.  3  lust.  lOB, 
Raym.  376 ;  Ch.  314,  a.  1, s.  6,  Pear*s  case;'  and  Larceny, 
C;hir3t4;  Hale's  P.  C;533,  534,  537. 
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^9S»  llioplmof  M  goflqrimliiaiwM  attlha  m  Cs.  91. 
part!  the  kulietiiMat,  and  under  h  tiie  pitener  OMj  gbe  in  Art*  10. 
evidenee  any  matter  ef  jastification,  excuaa,  or  extenuation,  v^^r*^ 
and  any  contemporaneOQa  paitieaiaia  to  e^lain  fab  oooduct  j^^ibvid.- 

aod  intentions. 

vS  24.  liihcls,  frenerai  issue  on.   On  this  issue  tlio  deft,  may  Holt  on  Li- 
give  in  evitienct:  all  sLich  mauers  of  defence,  as  m  reason,  so  in  ^i'q^^'i^' 
law  are  sufficient  v  indicatiotis  of  his  conduct;  stich  as  pul)lish-  ^A,kc* 
ing  innocenlly,  or  that  the  alleged  libei  was  a  judicial  pioceed- 
ing,  or  the  copy  of  a  report  of  a  branch  of  a  lenslature ;  or  he 
may  prave  the  aHag^d  nbel  ism  fiur  aceoont  of  a  trial  dl  law  t 
that  it  has  been  imioeeDtly  publiriied,  as  by  reading  the  mattet 
In  a  boolt  that  it  was  the  fair  investigatioD  of  teience  |  that  it 
was  matter  of  caution  to  a  friend  where  he  had  an  intereit 
ooneeinod,  and  without  nmfioe  in  tke  deft. }  that  it  vaa  admo* 
nttion  or  confidential  communication,  proper  on  the  occasion  ; 
that  it  was  in  the  usual  course  of  friendly  or  Christian  reproof ;     ■  | 
or  that  tlie  deft,  fairly  exercised  his  judgment  in  criticising; 
works  of  arts  or  literature.     Some  of  tliese  cases  may  also  be 
specially  pleaded,  and  where  tliere  is  much  law  mingled  witii 
the  facts,  it  ig  ofteii  best,  sometimes  necessary,  to  plead  spe- 
otaOy. 

^S5.  If  a  Kbel  be  true,  it  may  be  joatified  on  raoocd  in  an  HoitonLr- 
•etion,  not  clearly  ao  ibrmeily*  See  Sura.  498 ;  S  Bac.  Abr. 
libel  A ;  held,  m  troth  of  a  fibal  cannot  be  proved  in  jufltifi- 

cation. 

§  26.  On  the  issue  on  not  guilty,  evidenee  that  A  dictated  288^'' 
or  rppeated  the  libel,  that  B  wrote  it  down,  and  that  C  pub-  aK-i '  Lo'rd 
lished  it  abroad,  proves  them  all  libellers.  5  Mod.  163,  167,  Raym.  418. 
Rex  V.  Paine.    So  if  C  approves  it ;  for,  said  the  court,  '*  all 
persons  who  concur,  and  shew  their  assent  or  approl);iiion  to 
lio  aii  unlawlul  act,  are  guilty."    Hence  all  arc  proved  guilty 
of  a  misdemeanour,  who  are  proved  to  have  been  concerned  ia 
composing^  writing,  or  publishing  a  libel ;  but  if  one  by  mia* 
take  deliver  a  paper  out  of  bis  etudy,  it  is  no  pnblieation,  ao 
no  £bel,  tbongh  it  eontab  UbeBous  mattar.  5  Mud.  168.  ^  ^.^^^  ^ 
Barely  having  a  fib^  in  one's  possesiiott  is  no  ofianoe.  Salk.  ^" 
418 ;  Ld.  Raym.  417  ;  3  Camp.  333. 

^  37.  In  a  prosecution  on  a  libel  an  express  criminal  inten-  Holt  on  L'r- 
lion  need  not  be  proved,  nor  is  proof  on  the  deft's.  part  admit-  ^'^i^^- 
ted  to  rebnt.  A  m  uvs  meaning;  abstracted  from  the  fact 
cannot  b(>  put  in  issue.''  The  criminal  matter  charged  is  usu- 
ally mailer  of  form.  The  truth  is,  a  criminal  intention  may 
be  inferred  from  the  facts,  but  it  must  be  inferred  Iroiu  all  ilie 
facts  proved  in  the  case  by  both  parties.  It  is  generally  true, 
that  nsrae  m4>nfaeU  tMun,  nm  aienf  iUrmg'  and  that  there  is 
no  tiiime,  wten  tbaie  is  aa  malica  or  evil  iolcaL  *  Wby  tfaen. 
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Cn.  M«  if  the  servaat,  in  his  master's  store  or  shop,  96l)  and  publish  a 
Aft,  1.     libol  witht)nt  his  knowledge,  is  the  master  punisfiablc  ?  Not 
n_^i         because  mem  est  rca,  but  because  he  ie  pfopeiijr  rf  iipnniihhi 

for  those  iie  employs  in  his  business. 
Holt  on  Li-  ^     <5,  28,      u  not  ntctssary  to  prove  the  libel  false  in  a  crtmi- 
placef^^^  nai prosecution  }  becaose  it  is  not  to  Mcorer  the  damans  aa 
Se.  *       indiTidual  ins  nisttiiied}  but  ta  pooUi  tn  act  teodng  dinBll|r 
toesoHe  qiMndb,  Md  aobseiolM  «f     peaee^od  to  diilM 
the  good  otdor  of  aocieiy,  And  all  this  is  done  as  muck  where 
the  libel  b  tnw,  aa  where  it  is  fiedse.  This  prioeipie,  however, 
•  has  not  been  universal,  is  not  acted  upon  io  New  YoriL  wad 
some  other  States,  but  is  invariably  in  England. 
Holt  on  Li.       ^29.  On  the  general  issue  in  cases      libels,  tlie  deft,  may 
b«U,279.      prove  in  miii^aiiau  of  damages  SQch  facts  as  shew  a  grouad  oIl 

suspicion,  not  actually  proving  the  pioseoiilor  gnil^. 
3  Camp.  251.    ^90.  S»«it  tfao  geDtnl  Imm  tfiMtlhiiK  iM  of  tfao 
^Holtoa    may  be giveo MiOfidonco» to  Aow iw pwhihi 

ms§,  printiagf  or  ptinliagy  tic.  the  alleged  libel.  So,  though 
bo  oe  juitificatioa  om  lOcord,  ibe  deft,  may  give  io  evidence  oo 
the  general  issue,  somewhat  of  the  pit's,  real  character  and 
show  blemishes  in  it ;  but  if  the  deft,  cootend  that  the  hbel  is^ 
in  substance,  true«  tbea  he  must  plead  a  special  justificatiMi 
aod  prove  it* 


CHAPTER  XCII. 


OUSTEK,  EVIDENCX  OF. 

Abt.  I.  Ocneral  principles, 
cowp  2ir,      ^  1.  In  thb  ctso  Lot4  Mans&dd  ml,  Aat  ^to  aakt  tm 
^'  tuAud  ouster  a  taming  out  by  the  shoaMevi  is  aot  necessaiy  } 
a  man  may  come  in  by  rightful  possessioD,  and  yet  bold  Ofor 

adversely,  withont  a  title,  and  this,  under  circumstance?,  may 
be  equivalent  to  an  actual  ouster.  Il  on  demand  of  one  ten- 
ant in  common,  the  other  refuse  to  pay,  and  deny  his  title, 
saying  be  claims  the  whole,  and  continues  possession,  tlii^  pos- 
session is  adverse  and  an  omier ;  but  a  i  eiusal  to  pay  is  no 
omrsTi  but  ho  most  deny  tfao  tide.**  Ooo  ftnaM  hi  oonasim 
nay  outt  ha  co-tenant,  and  bold  m  severalty,  hot  a  sitent 
possession,  unaccompaniod  by  any  act  aaoounting  to  an  onUr, 
Off  giving  aotico  to  tbo  €0*taaaDt  that  bis  pofmsioo  is  adverse. 
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f.  R068.  '^rf.  I. 

2.  Thus  the  evklence  may  prove  an  ouster,  thougli  iher^  \^>wi/n^ 
be  no  turning  out  of,  or  expelliog  [foija  the  land  ;  acii  it  is  now 
a  general  rule,  that  adverse  possession,  or  adversely  taking;  nil 
liic  piotits  oi  lauds  is  cvideuca  ol  an  aciual  ouiUr.  Duller  is 
p\o^\j  cQfuiected  mthdifls^iEin ;  and  wbatisseizki  and  disseiziii 
vSI  INI  c&mimi  io  anodic  clutpter,  in  v^ob  o«^,  «i  19 
WRWMdL  win  ifmotMiaip  flow.  HambnttfevreMMii 
vrf  thp8»  ckMr  AimrkM^  win     ooQentAd  in  <Uii«]M|»i8ir» 

IB  9«ff«r  I  therefore,  in  9very  cms  U  Is  a  fact  to  be  proved  hf 
evi^eocet  Bud  if  t  question  of  law  al  any  time,  it  is  when  cer- 
tain facts  are  proved,  and  if  ihey  amount  to  an  Guster  in  law 
ia  made  a  question.  As  if  A  and  U  are  tenaous  in  (  otninoii, 
and  A  in  possession  and  B  not,  and  A  takes  all  llie  rents  aud 
profits,  and  claims  to  be  solo  owner  of  the  lands,  but  has  not 
otherwi^  been  kno\vn  to  deny  B's  right ;  if  on  these  facts 
ibere  k  a  legal  omUr  is  a  qpestion  of  law.  JNoi  an  ^ier,  if 
k»  9niy  t9kes  the  reiit^  and  profiti, 
^4*  It  If  a  general  rule,  that  the  pinwiiwi  «f  om  traeat  1  TMm,WT. 

1m  il— W«— n-  Imititmiiunmm^.       vmiMkaimmim  itlhliof  aHfHllft#.  tft       — Italic- 

to  prevent  the  staUiie  of  limitations  nuunQg*  For  oiM  to  WMif  J«i£»dl. 44.' 
fdm  anptber  tbere  must*  is  eviPf  ^ase,  be  effiiMse  of  an  — s  Bac  Vni 

ouster,  and  il  being  a  Ito  to  be  pfoved,  and  if  never  presume  Zco!jl  m 

ed»  but  on  very  strons;  rirciimstnnces,  sjenerally,  direct  evi- _i  B„rr. 7»,* 
dence  of  ouster  is  to  be  demanded  ;  uixi      ilu  i  r  is  not  any  112, 114. 
doubt  but  iliat  written  evidence  is  of  a  kind  lo  prove  an  ouster,  « 
and  ii  lias  been  decided  tiiat  parol  evidence  is  also,  ihe  real 
quesiipn  ia  each  ca^e  as,  if  the  evidence  amount  U>  sutlicieot 
proof  ef  imUer. 

^5.  It  hM  been  dQfli4ed»  that  it  if  not,  if  it  ba  oply  Ihtt  out  ^  Saik.  4», 
If  MHwl  <^  itt  the  pnAfl  far  iwanty  yean  jor  iiiora»^  for  tbia  l^^l^^' 


Me  joajr  do|  aad  fei  acknowledge  tfan  tttia  to  the  kiul  of 
toother.  rofaMrl^  k  waahoU  omI  tbaio  oooU  ho  00  ousUr,  5  ^ 
IMiless  the  evidence  piofad  a  turning  oat,  or  an  aeaual  hinder-  498.^6  Bnrr. 
nig  to  enter  ;  but  by  more  modem  eaana  an  adverse  possession  26oy,  in  Fair- 

may  be  evidence  of  an  ouster,  and  it  is  now  settled,  tliat  "there  cl""". 
must  be  an  adverse  possession  in  order  to  eoabie  iiie  statute  or  -2Lt].  J{,\ym 
limitatioiis  lo  run      **  there  must  be  a  disseizin  and  a  dissei-  830— 1  Lord 
zin  strictly  proved    — and  refers  to  Taylor  r.  Horde,  I  Burr.  '**J"»'** 
CO  Lo  127;  and  to  l  aiiuor's  caee«  ^  VV.  Bl.  090  ^  and  1 
East,  568,  Cb.  132,  a.  3,  s.  2. 

^  6.  If  one  antar,  daiming  all  expressly,  tbia  ia  no  anfficieat  a  Atk.  aaa.— 
Of  idanon  of  an  anilarof  another  tanont  m  conunon*  thongh  it  ^  <^Mt>^ 
aaay  ho  of  a  aola  owner  $  lor  the  nomaBioii  hj  onlry  of  mcb 
tflMttt  in  oomamf  Offor  aU,  ialawwl  whan  OMdot  and  aa  wett 
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Ch.  92.  before  as  after  such  claim,  aod  the  claim  altdrs  no  possmoliy 

Art,  ] .  and  without  a  change  of  possession  it  remains  as  before  ;  there- 

v^^^v-'W  fore  "  a  ccf-parcener,  a  joint-tenant,  or  a  tenant  in  romnion 

8mai«s?'  can  never  be  disseized  by  his  fellow,  but  by  an  actual  ovsier, 

*  Nor  does  the  lease  for  years,  of  the  one  cnterine;  on  all  the 

Hirasley  r.  land  allcr  the  case  ;  but  if  he  actually  expel  \m  lellovv^jor 

«  M0^64i  ^^^^^  ^  ^^*^>     ^  feoflment  of  all  the  land,  either  is 

'  '  evidence  of  an  outer.  Nor  is  a  general  entry  by  one  anjr 
tort,  or  evidence  of  disseisin  or  owlsr  of  another.  But  if  one 
enter  generally,  and  afterwards  foake  a  feoflment  of  all  the 
land,  this  proves  his  first  inteni  to  enter  into  all  and  to  give 
possession  of  all,  and  so  lo  make  an  ouster.  This  rase  proves 
an  adverse  possession  tlicumli  in  early  times,  which  might  be 
viewed  as  evidence  of  an  ouster. 

^  7.  So  if  one  parcener  enters  generally,  and  takes  all  ihe 
profits,  this  is  evidence  of  an  entry  by  both ;  but  if  one  enter, 
claiming  all,  and  makes  a  feoffinent  oif  all  the  land,  all  passes, 
and  here  is  evidence  of  an  otisfer,  and  the  other  cannot  en- 
ter. A  parcener,  by  entering  into  all,  divests  not  the  moie- 
ty of  the  other but  if  she  claim  the  whole  profits,  this  does 
divest  the  other's  moiety  **  but  slio  cannot,  after  an  actual 
entry  by'*  the  other,  "  dive«t  her  moiety,  without  an  actual 


Co.  L.  243. 


Co.  L.  818. 


Ci).  L.  374.—       B.  And  whenever  **  one  sister  enters  into  ilio  uliolc,  and 
grrealoy,     makes  a  Icotfinent  of  the  whole,  the  after  act  so  tar  explains 
the  first  entry,  that  now  by  construction  of  law  .she  was  at  first 
seized  of  all,  and  so  the  other  disseized  or  autied, 
12  Mr,  1  (.'.9,    ^     And  in  this  cise  it  was  held,  that  to  obstroct  one  ten- 
vfililen.'*'^"  ant  in  common  to  make  the  most  of  his  part,  is  evidence  of  an 
9uHer  ;  this  is  briefly  stated  as  agreed  by  tlie  court,  but  il 
seems  that  the  one  obf^triieted  must  be  out  of  possession,  and 
his  title  denied  Ijy  I  lie  one  in  possession. 
PmomUomv       ^  eoiHi  decided  in  this  case,  that  if  one  tenant  in 

Read.     >     common  levy  a  fine  of  all  thje  land,  the  whole  passes,  if  he 

then  have  adverse  possesion,  otherwise  only  bis  part. 
Doer.  Pro*.     ^  n.  Onflsr  vmere  pr€8umed»    The  evidence  was  that 
27 1.  sisters.  Maty  Taylor  and  Mrs.  Stevens,  were  tenants  in 

common ;  and  lUrs.  Stevens  had  the  sole  and  uninterrupted 
possession  from  1734,  near  forty  years,  without  any  account, 
or  demand,  or  claim  made  by  Mary  Taylor,  or  any  one  claim- 
ing under  her.  Tfic  court  held,  here  was  sufficient  evidence 
for  the  jury  to  presume  an  actual  omier  of  Mary  Taylor.  In 
tliis  case  there  was  no  evidence  of  any  claim  of  the  one  not 
personally  in  possession ;  nor  was  there  any  of  any  acknowl- 
edgment of  her  title.  Here  therefore  were  strong  grounds  of 
presumption  ;~^near  forty  years'  sole  possession  by  one  of  aU| 
not  questioned  or  disturbed,  though  both  were  silent  on  the 
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subject,  for  Mrs.  Stevens  had  no  occasion  to  be  otherwise,  but  Ch.  93. 
thft  iikri)oe  of  Mary  Taylor  operated  forcibly  apoist  her,  u   4fU  S. 
it  was  to  be  aceouiiied  for  011I7  on  the  idee  she  knew  she  hid  \^y^J 
■0  oleim.   Ay  one  heir  in  gamlhind,  enters  adversely  lo  9tui 
eoother,  A*s  possession  ia  nolthe  otfaierV  1  W.  BL  67$. 

§  12.  The  principles  settled  in  these  cases  appear  lo  be  R«imi1b, 
these  :  1.  There  must  be  an  ouster  of  one  tenant  in  common 
&c.  before  the  act  of  limitations  begins  to  run  against  hira  : 
2.  That  adverse  possession  of  all  ilie  land  is  evidence  of  ow.*- 
ier  :  3.  An  adverse  possession  is,  whenever  liie  one  possessing 
all  ?n  claiiii-v  all,  or  does  any  such  other  acts,  as  bin  w  or  prove 
he  denies  itie  other's  title,  or  diat  he  has  any  to  the  land  :  4. 
One  entering  or  possessing  and  claiming  all  the  profits  denies 
dw  other's  title«  so  works  an  amfer  of  bini :  6.  Hence,  in 
twenty  years  from  that  tine  be  oMist  bring  ejoetnent ;  in  tbif^ 
t^f  a  writ  on  bis  own  seisin ;  and  siii^,  or  now  finrty,  bis  writ  of 
Qgbt.  Upon  the  principle  a  tenant  at  will  is  a  witness  to  Fetka^  fi. 
prove  liis  lessor's  seizin,  he  is  one  to  pfove  bis  oeiter,  and  tbe 
reason  given  is,  that  his  interest  is  so  precarious  that  he  can- 
not maintain  an  action  for  the  possession,  hence  is  viewed  bf 
the  law,  only  a  teoaiu  or  baiiilTof  the  hreehoider. 

Art.  2.  American  cases, 

<^  1.  Ill  this  action  the  court  held,  that  if  A  be  on  my  land  Mass.  Etsei, 
and  claim  to  be  the  tenant  of  B,  to  make  my  euuy  good  I 
must  oust  A I  and  to  prove  this,  I  must  give  evidence  of  turn-  Weieonie,  s. 
Ingltefiooitbebuid.  Ify  coteiing  open  it  is  no  evideaee  of Cooxt . 

his  eiif<ir,  unless  I  expel  bim,  or  of  my  geinmg  poeMSskiy  m» 
less  he  ataons  or  aofcnowledgei  be  is  mj  tenanti  or  af^s  to 

pay  me  r< 


%  2.  Om  qoestion  m  the  land«ectioo  was,  if  a  {mv^.  Bar-  Y^^^-  pq 

ker,  had  been  ousted  or  disseized  at  a  certain  time.  The  evi-  Barker  V.  * 
dence  was,  one  entered  in  1748,  and  cut  timber  and  paid  Bar-  BodwelL 
ker,  the  testator,  for  it;  this  was  held  to  be  good  evidence  lie 
was  not  then  ousted  but  seized  ;  also  that  in  1747,  u  lu  n  lie 
made  his  will,  he  was  not  ousted  or  disseized,  ihe  snmc  in 
1750,  when  he  died.  Barker,  the  ph.,  entered  and  cut  lim* 
her  in  1770,  and  this  was  held  to  be  good  evidence  be  was 
not  then  omUd  but  seised»  thongb  but  once  in  forljr  years,  the 
land  being  wood-lend,  and  tbe  wood  not  wanted.  Town- 
records  were  aUowed  es  evidenee  of  partition,  and  so  of  sei* 
sin  in  1725 ;  so  that  recording  a  divisional  deed  in  1736, 
was  held  good  evidence  of  seiiio  then  against  sliangen^  but 
not  against  an  adverse  possession  ;  hence,  evidence  there  had  ^  »"^''**  ^ 
been  no  ou.^ter.  Tlip  want  of  a  deed  dated  before  1725, 
was  not  material,  being  above  sixty  years  before  the  defts. 
entered  in  1790,  and  no  ousier  previously  proved^ 

VOL.  Ilf.  61 
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Cb.  98.      f  3*  Tbis  was  dausum  frtgk  brought  by  the  proprietora  of 
mirt,  3.   MonuDioi  OsBat  Beicb,  and  the  d«(t  urged,  the  pki.  luid  beei 
muteij  and  kM  tfadr  misiii  and.  potaeaAen  m  abov«  Am^ 

Ko  crs^cir  P^^^ '  oflmd  wkoesses  to  pfove  their 

Monumor*^'  individual  meiiibm  and  actual  propiiaion  bad  entered  inia 
Frtfrieton;  tbe  locus  in  9110,  aad  aet  ont  grass  he,  ns  evidence  of  the  po»» 
session  of  the  corporation  in  August  ISOO,  tinif  of  the  Trespas? 
laid,  and  it  was  admitted,  thou2;h  obicrtcd  to,  by  three  judges 
as'ninst  one.  No  corporate  act  appeared  afier  1750,  The 
admission  was  on  the  ground,  the  members,  though  incorpo- 
rated, remained  tennnts  in  coniinon  ;  and  as  the  act  of  one  al 
common  law  beuclucd  the  whole,  so  it  does  this  species 
of  corporatioo,  for  the  powers  of  these  proprielova  are  not 
abridg^,  bgt  anUirged  bv  the  statutes.  But  the  three  judges 
seem  to  doubt  if  tUs  wmoiple  would  wpplj  lo  aii^  oorpoii- 
tions  but  ^iese»  made  m  fact  for  temporary  purposes,  made  a 
body  politiGy  of  powers  to  manage  their  lamisi  remauiiiig  idl 
teoants  ia  common  as  to  their  titles  and  interests. 

Sewall  J.  thons^ht  corporntf'  possession  could  be  proved  on- 
ly by  cor^iorato  arts,  and  those  only  l)y  tlicir  records  ;  and 
that  no  cor|X)ratioii  ran  be  benefited  by  ari  individuars  act  un- 
less they  make  it  tlicir  own  by  some  recognkion.  The  deft., 
by  his  plea  of  not  guilty,  had  admitted  the  existence  of  the 
j^ts.  as  a  corporation,  and  of  the  authority  of  their  agent,  who 
appeared  for  them ;  but  this  had  no  tendency  to  prove  the 
'  corporation  bad  from  1766,  when  the  last  coqponte  set  was 
dooe,  to  1800,  oonthmed  its  seism  and  possesrioo,  or  te  il 
had  never  been  4nuUd,  It  did  not  appear  that  ilto  meaibei's 
who  set  out  grass  Sic,  did  it  in  behalf  of  the  corporatiga  ; 
they  only  claimed  to  he  proprietors,  and  no  evidence  the  cor- 
poration adopted  their  acts  ;  this  was  viewing;  the  corporation 
as  a  tenant  in  common,  and  hence  seized,  or  not  ousted,  while 
any  proprietor  remained  in  possession.  It  was  said,  ynd  tru- 
ly, when  tenants  in  coin  men  incorporate  themselves,  on  ibe 
statute,  the  corporation  becomes  beized,  hut  not  if  ihe  individ- 
ual proprietors  are  then  wtted  or  disseised ;  and  if  after  the 
corporation  is  formed^  and  so  beoeme  seised,  and  diere  b  no 
agent  of  it  to  keep  possessioiii  and  the  indii^dnal  proprietoie 
are  all  ousted  by  some  intri^er,  it  is  ray  dear  the  eotporar 
tion  is  otts^eil  ahKi.  if  when  such  proprietor  enters,  or  does 
some  possessory  aet,  there  is  a  corporation  ezisling,  perhaps 
it  is  a  reasonable  construction  to  hold  his  entiy  or  act  benefits 
all,  but  however  it  shonid  not  preserve  a  corporate  seisin  when 
no  corporation  existed ;  but  as  there  was  a  corporation  in  175G. 
and  one  was  admitted  to  exist  at  the  time  of  the  action,  pei- 
haps  the  court  iateuded  it  existed  in  the  mean  time. 
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'  f  4.  Tbiiwaf  SMslMliaDftrlbiir  wMUndidaflv^        C«.  ^« 
•f  QM  meimf  oi  m  cdUw  m  PoUoa,  la  liiiB  mie  Tykt,  on*  2, 
teMnt  IB  conmoB  in  fmmmm^  hAmdn  die  demaDdantty  tlM  V^y^^l 
«t)ier  ttatnli  In  owiawiBj  Ib  enter,  and  aetnBUjr  kindBredtbair  i  Mbm.  h. 
entry,  who  attempted  to  enter  by  their  grantee  and  attorney,  J^^^ScSfc 
by  telling  them  tbny  should  not  have  the  parts  they  claimed,  fjii^. 
"  unless  they  could  obtain  ihem  by  Inw,"  and  the  said  Tyler 
ordered  ihem  away,  and  shew  a  (libf)osition  to  oppose  their 
entry  by  force.    The  court  held,  thai  this  was  an  actual  ous^ 
ter  of  the  deiiiaiidants. 

$  5.  This  was  an  action  for  two  eigiiihs  of  cei  tain  lands  in  the  5  ^a^.  jt 
town  of  SbeffiBid,  wadiTided  mums.   June  16,  1763,  the  le-  844,  HigNw 
gielBteve^nalBdSOOBeMslofidivitdHi^bee  ad  fleveaocb*'^^' 
ei%  hie  bfodNn  BDd  siMt.  Btarah  1, 1791,  fi?Bof  tlie  ma- 
IBBB  ibdr  £10  ooaveyed  to  Abraliam  Bumll  k  Sm,  wud  Ittd, 
to  certain  iiMf«    May  13,  1796,  he  conveyed  in  fee,  Ibv 
^500,  the  EasI  |Mrt  in  question  to  Rice  in  fee,  and  be  ei^er*> 
ed  ;  his  deed  was  recorded  &c.    Held,  his  entry  was  an  Otis' 
ter  of  all  claiming  the  same  land  under  a  different  title.  And 
the  court  said,  **  the  mere  taking  of  the  profits  by  one  tenant 
in  common  is  not  an  ouster  of  another  tenant  in  common," 
but  "  a  conveyance  by  deed  duly  acknowledged  and  f  egibler- 
ed,  is  br  our  statute  of  enrolments  equivalent  to  livery  01  seis- 
in,   l&dor  tins  deed  tte  tentnt  enttted  into  die  wfaole,  and 
neMfied  tlie  fraaiiold  eilate  in  k,  either  by  right  cnt  hf  wrong* 

Bf  mong,  as  appeen  in  this  caie,  k  was  an  actual  diweiiin* 
Jndgment  for  the  demandants.   Conit  doubted  if,  on  oar  |^ 
of  nul  ditseizinf  the  demandant  need  pfove  an  ouater  1^  n 
deft.,  a  tenant  in  common. 

6.  This  was  an  action  of  entry  stir  rfisseizm^  to  recovei  r,  Mass.  R. 
flats  on  the  demandants'  seizin  within  thirty  years,  and  the  ^JJJcoSboi*. 
question  was,  if  they  had  been  ousted  in  that  time,  for  if  so,  tr-n  rBil'*' 
their  title  was  good.  The  cviticact;  oi  ousur  or  disseizin  was,  iinch. 
one  drove  piles  into  this  flats-ground,  covered  by  a  mill-poud, 
Monging  to  Aem,  and  aiaoted  and.  mamnJnad  bnildiBga  on 
ihem  abM  60  yeaia,  ihe  tide  flowine  bennaen  the  piles,  hot 
boala  or  rafta  conld  not.pav  nnder :  Hel4  tUswaa  anonifir 
iHben  the  plies  wete  dnven,  and  being  aboie  thirtgr  years  be- 
fore the  action,  the  eorporalion  was  barred  by  the  act  of  linio . 
tations,  and  this  occupation  was  notoriona,  ail  naar^  there 
could  be,  and  exclusive  as  to  the  land?. 

See  T^ropiictors  of  the  Kennebec  Purchase  t.  Spdilger,  in 
another  chapter,  as  to  what  constitutes  an  ouster, 

^  7.  This  was  a  writ  of  entry  for  land  in  Lebanon,  and  7  Mass.  R. 
(among  oilier  points)  the  court  decided,  tliat  a  trespass  ou  liie  Ptl'^cJ^Sm 
land  of  another  wiU  not  amount  to  an  ouster^  without  a  knowl-  cfa.  iu4. 
«dga  thereof  bj  the  owner,  eithar  expressed  or  implied ; 
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Ch.  03.  "  otlierwise  a  private  act  of  trespass  on  tiie  soil  of  aaoiher 
Art.  1.  ciigiu  be  evidence  of  an  ouster  witliout  any  knowledge  onihe 
\^0^wi^^  part  of  the  owner  of  the  land.  This  notice  may  be  proved  ei- 
tlwr  by  Effect  avidMMe'of  tlie  Hm^  or  tbe  jury  may  presome 
k  tnm  cireaMaiWM  in  evIdMct  whttevw  may  be  Hie  ev^ 
deneeef  tUs  BOtfoe  it  is  a  ieet  lo  be  fbnad  bytte  jHy«tai 
Ibe  oourt  cannot  pnsume  it. 
10  Mass.  It  $  8.  Writ  if  eiifry  mt  diueizin,  on  the  demandant's  ovm 
aeiiin  within  ifaif^  jetra»  ectkNi  brought  1809  :  Held,  if  ibe 
was  tenant  in  common,  she  was  ousted  by  Zebediah  W^-man, 
above  thirty  years  before  she  entered,  March  1800,  who  hrtd 
acUial  and  exrhnivp  possession,  bouglit  out  ali^vho  he  tiiought 
Jiad  title,  made  valiiable  improvements,  and  took  all  tlie  pro- 
fits to  hh  own  use  from  1774.  He  denied  the  demandant  had 
any  tiiie  when  she  made  a  demand  y  but  it  does  noi  ap^ar 
whether  this  dentaad  and  deeiel  wete  eiore  or  leas  tbaa  tbiriy 
yeen  before  ibe  oomneBDeaeHt  eC  tbii 


Ajtr.  1.  vranvrpt  pwUmUfWrn* 
9m  0lMk>       1^  ^  become  a  veiy  material  questian,  bOIT  ftr  pant 
pole  jun  V.    donee  is  ednissible,  eepeeitUy  wbm  the  oootract  or 

^  be  proved,  expltiincd,  or  sometimes  contradicted,  is  a  writing, 

— M'Nnlly.    deed,  or  record  ;  for  parol  evidence  may  even  contradict  a  re- 
236.-iCrui»e,  cord,  when  fraud  Is  in  tlie  jioini  to  be  proved;   bui  fraud  out 
425— Ch  86       ^^^^  case,  the  ndts  of  evidence  as  to  parol  proof  are  clear 
a.  4,  s.  37.      in  some  cases,  antl  donljifnl  in  others.    As  to  eonsideraiions. 
8Wils.27A,       §  ^*         ^        ^hai  no  paiol  evidence  inadmissible  to  cmi- 
977,llcfw  t.  tmdict  an  agreement  in  writing ;  as  where  it  included  thepos- 
A^p  yntr—  ^^'^^^^^^  ivbiiie  eorey  end  Ibeoooit  bcM^  ibet  no  peiei  ovMmmi 
riil^48&-^  ooold  be  adoiiited  to  wy  tbe^wibieg  to  ■■  «»  nebi  ii  inehde 
Mor.  X.  M.  the  poMaaon  of  bltd^-eore ;  the  tame  ts  to  e  wfitten  poBey 
of  uflirace.  ISeeftBSn.  ill ;  White  r.  Eej^o,  1  Bee  347; 
Getewoode  v.  Burrees,  1  Vet*  930.   The  perties  aod  prifies 
cannot  contradict  a  written  instrument  by  panJ  ondencOi  yet 
10  Joiui.  ^  stcaiigere  stay  be  iatefesied  lo  know  the  truth. 
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^  2.  No  ptrol  evidence  can  be  admitted  to  contradict  a   Ch.  93. 
deed,  even  hy  a  strartrcr  ;  (see  I>ccds,  Ch.  80,  &£c.  ;)  av.d  if  Art  2, 
h  be  explicit,  even  matters  dehors  cannot  be  admitted,  unless  ^^^'v'^^ 
it  was  made  to  cover  a  fraud  or  a  crime.    4  Bro.  Ch.  C.  5bac.395.— 
516 ;  12  East,  6,  Powell  v.  Edmandsi  1  Ves.    Beam.  ^78,  t^Jl^^' 
524.  n. 

§  3.  Parol  evidasce  tmy  be  admitted  to  rebut  a  presnmp-  i  Ban*.  422, 
tiM  or  jjBBp&calkNi  $  ibr  Biilbet  ie  a  ftctvcrified,  bittottlj  an 
inibrtiioa  from  iaels  and  circmiiflaBcei,  and  10  may  be  op-  -lQiib.lCM 
fiQiad  by  any  efidence  that  weakeoa  or  dealrc^  them.  M^Dovgt 
^4.  If  a  latent  annbigiiily  m  a  deed ariio,  k  may  be  ei^  icMm  204 
lined  by  |Mrol  evidence ;  that  is,  an  ambiguity  which  doei  —4 
not  appear  on  the  face  of  the  deed,  where  every  tiling  seems  ^^"y^j^*^ 
rvzhl  nnr!  rlenr,  nnd  the  doTiht  arises  from  proving  some  fact  Evr4fi7,  4i8^ 
dehors.    As  il  A,  by  his  deed,  grant  his  manor  of  Dale,  this  4<M»-— II 
deed  is  clear  on  the  face  of  it,  but  it  is  proved  A  had  two  ma-  f^^J^^,*^}* 
nors  called  Dale,  and  the  doubt  aiises  from  this  exfiaiu  nus  ~^'jLiuM.i47l 
proof,  and  to  remove  it  the  law  permits  parol  evidence  to  biiew 
wbieh  of  die  two  be  iaiabded  to  include  in  luideed*  4Matile 
Ic  Set  650 ;  4  Dow,  65. 

^  5,  Parol  evideaeeii  adnMbla  to  rdbixt  an  equitjr  |  at  if  2  vcm.  99. 
A  levy  a  fine  and  deohre  m  nae»  eqni^  intends  it  to  Mi  uee ;  &18,  mi—i 
Iwttiiit  kMemioii  nay  be  rebutted  by  parol  evidenee,  and  the  fvnJ Vi^l^ 
estate  nnde  to  fast  in  the  contisee  ;  this  does  not  cofllradict  Ve8.  jun.89& 
the  fine,  or  vary  the  constniction  of  tlie  rrrorrl.  hrit  is  mere-  ~7  Ves.  jan. 
ly  to  rebut    presumption.  No  paiol  evidence  is  admissible  to  i^'Z| 
contradict  ihc  wurds  of  a  will.  12di, 

§  6.  A  patent  ambisjuity  arising  on  the  face  of  the  deed, 
will,  or  writing,  can  never  be  aided  by  avcrmeiu  or  parol  evi- 
dence. 

^  7.  Tbe  statoto  of  Aanda  veqniraa  eenam  insCrameola  to 
be  n  writing,  and  rejects  petal  evidewse,  to  prevent  unoertain- 
ty,  and  to  soppreto  frauda;  and  aHdie  reasons  that  existed  for 
]NUtthig  vkf  raqidre  a  caiilioaa  admiasion  of  parol  eridenee 
to  txplain  or  Taiy  ancli  inainmieat. 

^  8.  Generally  a  party,  by  parol  evidence,  may  explain  a 
writing,  prove  an  explanatory  fact  part  of  the  saoie  subject, 
but  not  one  {iru  T  of  n  distinct  subjprt. 

Art.  2,  J^ngiish  cases  in  law  and  equity. 

^  1.  A  bequeathed  £400  to  his  wife,  and  made  her  exec-       ^  r  ^Vf 
utrix,  and  did  not  dispose  of  the  surplus,  parol  evideucti  ad-  Luke  p.  Lake! 
mkied  to  ibew  Ae  rtionld  bare  it ;  tbe  legacy  created  a  pre-  — >  Mor- 
anmpdoii  idie  was  not  to  bare  it»  this  rebuttad  by  parol  evi- 


Brown  v.Sel- 

^  %  But  where  the  testator  ezpresuy  gave  the  aurplus  of  win.-Peake'f 
bis  personal  estate  to  his  executors,  one  of  whom  owed  him  ^2^w^ 
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Ch.  93.   on  bond,  ptrol  evidence  was  not  allowed  to  prove  ilic  testator 
•^rt.  2.     meant  to  extinguish  the  bond  debt,  by  making  the  obhgor  ex- 
v-^N/^^  ecutor  ;  as  that  would  be  to  aller  the  apparent  intent,  and 
Rex  r^T^^'       i^^tnply  to  have  rebutted  an  equity,  or  a  presumption.  2 

lohabitnntsof  StTE.  1381.  ^ 

LaintioD.—  ^  3*  lo  tliis  CM  lihtn  wu  ID  ttrMiDMit  io  these  wonk : 
i4£aM,6ii.  «« jVovember  20,  1792,  I,  Jobo  iCmder,  do  hereby  agree 
with  Joba  Ciaydoa  to  serve  me  three  years  to  learn  the  busi- 
ness of  a  carpenter,  the  first  year  to  have  Is.  2d.  a  day ;  the 
second  year  to  have  ii,  6d«  a  day  i  the  third  year  lf«  l(kf.a 
day  ;  witness  my  hand* 

J.  CLAYDON. 

8  Johns.  R.        /r<irtt;ss,  Robert  Biles.  J.  MANDER.** 

319  —^  i>)aii.  ^  4,  The  court  admhted  parol  evidence  to  prove  ChydoD, 
6?o!— 2  uaii.  pauper,  at  the  time  of  signing  the  above  agieemeiit,  agreed 
171,  i73.->i4  to  pay  Blander  three  guineas,  as  a  premium  to  teach  him  stid 

Fbu  £v  «r7         ^  P**^  ^ »  ^      ^  P''^^®  ^  he,  and 

'  was  not  employed  in  any  other  woric  than  that  of  a  carpenter. 
l?wp  P  TB7,  Lord  Kenyon  C.  J.  said,  "  tlie  parol  evidence  was  not  of- 
fered  to  contradict  the  wriiicn  agreement,  but  to  ascertain  an 
independent  fact,"  so  admissible  ;  then  he  added  the  case  is, 
"  ui  cousitleration  of  three  guineas  paid  by  the  pauper,  the 
master  undertook  to  teach  Um  the  bosmess  of  a  carpenter, 
and  the  pauper  was  to  serve  three  years,**  and  what  is  thisbm 
an  appreutieeship,  which  meaos,  to  learn. 

Grose  J.  said,  the  parol  evidence  was  not  adnoitted  lo  eon* 
tradict,  but  to  explain. 

I/ftwrence  J,  said,  it  wa«?  not  admitted  to  rontradlcf  tlie 
wriuefi  agreement,  but  "  to  ascertain  a  fact  coliateral  to"  it, 
"in  order  to  explain  the  intention  of  the  parties,  the  instru- 
ment being  in  ^soine  measure  equivocal." 

Le  Blanc  J.,  the  same.   This  parol  evidence  added  an 
independent  fiict,  aocordiog  to  Lord  Kenyon,  to  those  in 
the  writing ;  a  collateral  fact,  explanatoiy  of  the  party's  in* 
tention,  according  to  Justices  Lawrence  and  Le  Blanc  ;  and 
•  Bm  1(P  Justice  Grose  it  explained  the  written  agreement. 

ffi^  '     '   No  parol  evidence  is  admissible  to  explain  a  writing,  if  no 
latent  ambigtiity  hn  in  it. 

6.  Parol  evidence  may  be  given  of  questions  asked  by  the 
*'    testator  when  he  executes  his  wiU,  whether  it  is  the  same  as 
SBtii.4SS,    his  former  will  bc«  in  order  to  set  aside  the  latter  on  the 
andiwib,  ground  of  fraud*  It  froves  the  will  obtained  by  fraud.  Pkral 

evidence  to  prove  a  bond  given  in  lieu  of  dower,  refused. 
4  Co.  71,         §  ^*      t^'i^  case  a  deed  was  enrolled  in  the  Court  of  Com- 
Hyndr  s'     noQ  Pleas,  Termino  PatduB^  84Hfa  £1,,  but  the  day  of  enrol- 

case.  See  Ch. 

eS^a.  1,  s.  il.  Al^o  1  Penning.  2*29.  True  tinriR  of  ioin?  out  b  writ  when  tuateriat,  may 
be  proTtd  in  coatradictioa  to  the  fictitiout  tetU,  or  lo  the  date  in  it.  4  J>ay'»  Ca.  49fiw 
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meBt  WM  BOt  MMiBMdj  tsd  ikis  day  beeim  malirial,  as  Ch.  9$. 
the  bargpioor  tfie  l<th  day  of  that  term  levied  a  fine  to  the  Art. 
baf|;nuiee  to  the  use  of  die  pits.  Ice* ;  and  the  parf^  averred,  <^v^h^ 
that  after  this  the  deed  was  enrolled,  and  the  oourt  adoiitted 
the  averment.   And  held,  that  though  the  law  pNaumes  thd 
deed  was  enrolled  the  first  day  of  the  term,  yet  the  presump- 
tion stood  only  till  the  contraiy  was  proved  •  that  a  rerord 
imports  in  itself  truth,  and  concludes  ail  men  denying  any  ihin^ 
appearing  in  it,  as  ante-date  &c.  ;  but  tlie  law  allows  an 
averment  which  stands  whh  tlie  rcTord,  and  which  doth  not 
impugn  any  thing  appeaiiiig  witliiji  it.''    And  the  enrolment 
and  <^er  matters  ot  reeord  shall  not  be  tried  by  a  jury,  yet 
the  tune  of  the  eorofanent  may ;  and  here  parol  and  other  evi- 
dence bferior  to  evidenee  of  reeord  might  piovv  the  time  and 
the  averment. 

^7.  K  the  question  be  on  the  record  what  it  means,  and  it 
complete,  and  to  be  understood  merely  on  a  view  of  it,  it  is  a 
r]uestion  of  law  to  he  decided  by  the  judges,  and  00  odier  evi« 
dence  can  be  admitted  to  explain. 

^  8.  If  a  inan  make  his  will,  and  tiien  marries,  and  has  a  Uotigi.ai, 
child,  the  law  presumes  he  does  not  intend  his  will  shall  stand,  grttdy^r^Cu- 
and  considers  it  as  revoked,  but  this  presumption  may  be  re-  ani.  §j},u 
bulled  by  parol  evidence,  though  it  could  not  be  enforced  by  £.66. 
it.  Lancashire  v.  Lancashire,  and  S  East,  630,  KeneM  tr* 
Scmfion,  presumption  rebotted. 

$  9.  But  where  a  man  after  havbg  made  a  will,  executes  coodauo^l^' 
deeds  by  which  he  takes  a  new  esiaie,  parol  evidence  cannot  otway — 
be  received  to  shew  that  the  testator  meant  his  will  to  con-  7i>.4bfi.asa. 
tinue.  4yesey,  100,  010,  640;  0  Vesey,404,  054,  050, 
003. 

10.  By  Buller,  Justice,  if  letters  be  nf  doubtful  mrnninjr,  H>.kE.18i, 
and  may  be  explained  by  other  transactions,  thp  whole  ought  f^HmiiiiiL 
to  be  left  to  the  jury,  for  they  must  judge  of  such  collateral 
facts  as  may  vary  the  sense  of  the  letters. 

^  11.  In  this  case  Rex  v,  Scammonden,  and  Filmer  v,  Gott,  |l>  fcE.47'l» 
lie.  it  was  held,  that  where  tJie  ooosidefatipn  of  a  deed  is  ^H^.-. 
fraudulent,  expressed  Co  be  more  or  less,  or  diffirrent  from  Cowp.  la. 
what  it  is  in  casee  of  usury  and  tlw  like,  it  is  competent  to 
either  party  to  pcovo  the  tmdi  of  the  ease  notwitfistanding'the 
deed. 

12.  The  testator  after  several  devises  gave  to  each  of  his 

four  daughters  M,  A,  BI,  and  E,  1^,  and  to  bis  three  grand-  Thouias,  Jit- 
rliiidrr  n  of  L,  A,  E,  and  E,  £40  each,  then  he  devised  to  his  ed  6  Craii^ 
gianddansrbter,  Elinor  Evans  of  Merthyr  parish.  £40;  then  to        EfSf  * 
his  granddaughter,  Mary  Thomas  uf  Llecliiloyd,  in  Merthyr  472. 
parish,  the  reversion  of  tlic  ho  is''  in  Water  Street  &lc.  At  his 
death  the  tebtalot  had  a  granddaughter  named  ElinOr  Evans, 
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Ch.  93.  who  liverl  in  LIcchHovd  in  Merthyr  psrisli,  ftnd  a  great  grand- 
^rt.  2.     daughter,  Mary  Thomas,  aa  infant  about  two  years  old,  but 

S^v^^  she  lived  at  GreencasUe  some  miles  from  Merihyr  parish,  and 
in  that  she  iiad  never  been.  Parol  evidence  was  admitted  to 
prove  a  mistake  as  to  the  name  and  description  of  Mary 
TbomM,  that  k  wi»  baertad  Ibr  Elinor  Etsds,— -jury  fiMmd  no 
mistake^— but  refusal  to  adroit  the  dedantioDS  of  the  devisot 
tt  other  times  prefiovs  lo  making  bis  will  expressive  of  hie 
regard  for  his  great  granddaughter,  and  of  his  intention  to  give 
her  fhe  premises  in  question  ;  but  Ld.  Kenyon  said,  had  these 
tiirchiratioiis  been  made  at  the  time  of  making  liie  will,  he 
thouglit  they  should  be  received  in  evidence.  See  Meath  v« 
Belfield,  and  other  cases ;  Ch.  86,  as  to  deeds  &c. 

2D.&2.E.366,     ^  i3.  If  principal  unci  surety  join  in  a  receipt  for  money,  the 

strattoo  9.  aureiy  is  not  estopped,  but  may  give  parol  evidence  to  shew 
be  received  no  part  of  it. 

2  w. «.  iM  I'estator  agreed  in  writing  to  pay  X36  lent ;  parol  evidence 
offered  to  pTOVo  Qd,  more  ground  rent  was  pnmiised 

by  him  by  parol. 

Bf>namontF.  ^14.  Christian  and  surname  mistaken  in  a  unlL  As  where 
w'i4{)^!l*  ^  '^♦^^ '^^  >^  made  to  a  person  with  no  description  but  liie  chris- 
AmkU  17b,  '  surname,  and  no  such  person  appears  to  have  been 

37J.  kuovvu  to  iho  testator,  or  lo  claim  the  devise,  paiul  evidence 

is  admiasiUe  to  shew  both  names  were  mistaken  by  the  wiitec 
of  the  will.  1  Ves.  jr.  266,  Parsons  e.  Parsons;  6  Ves^jn 
43.   See  Ch.  137,  a.  14,  s.  34,  Doe  «.  Danvers,  Elisabeth 
took  a  legacy  by  the  name  of  Maiy.  So  a  bequest  was  to 
Caikarine  Eamly ;  no  such  person  existing,  Gertrude  Yardly 
recovered  it,  on  proof  the  testator  called  her  Gatiy,  ihe  writer 
of  the  will  mistook  for  Katy  ;  1  Phil.  Evid.  46^.   Ilrre  u  as 
no  ambiguity  on  the  face  of  the  will,  but  a  Intent  atn[)iguity 
arose  dehors^  by  proof  there  was  no  Cailiarine  Earuly,  but  a 
person  named  Gertrude  Yardly  &ic.     Extrinsic  evidence 
raised  the  doubt ;  benee,  luch  evidence  wes  well  admitted  to 
remove  it.   In  these  cases,  without  the  parol-  evidence,  the 
bequests  must  have  been  void. 
Poo  r  onan-    \  1     The  devise  was  of  the  testator's  "  estate  at  Ashtoo 
den,  a  Taiin.  parol  evidence  was  not  allowed  to  prove  he  meant  by  that 
'  description  to  devise  nil  his  maternn)  estate,  consisting  of  two 
£.  138^      manors  in  the  parish  of  Ashton,  nml  n  ie  in  an  oiljoining  par- 
12Jokt».^ff.^  jsli .  and  so  decided  in  theComnio)i  Plons  and  in  ilic  House  of 
li.3«l.  odU.    ^•<^i'<is,  on  the  unanimous  opiuiou  oi  iiiejud^m».  And  the  Lord 
G.  J.  Oibbs  said,    I  know  only  of  one  case  in  wbidi  parol 
evidence  is  admitted  to  explain  the  testator's  intention,  that 
is,  where  an  ambiguity  is  introduced  by  extrinsic  circum- 
stances." Instanced  a  devise  of  black-acre  where  the  testator 
had  two  pieces  of  land  called  black-acre  \  so  two  sons  named 
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John  Thomas ;  so  a  devise  to  William  Smith,  the  testator's   Ch.  93. 
nephew,  and  he  has  no  nephew  aosweriog  that  description  in   Art.  2. 
all  respects,  parol  evidence  is  admissible   to  shew  which  s^-v*^^ 
nephew  the  icistatoi  raeant,  by  a  description  not  sLiicti/  apply- 
iBIg  to  any  nephew.   Same  reason  as  abof «• 

^  16.  Ifa  |wicel  or  not  of  the  estate  deniaed  lie.  isalways 
a  questkni  of  eridenoe.  See  Cb.  t77»  «.  8,  a.  7,  and  eases 
tliera  eiCed ;  13  Tes.  174 ;  15  Vea.  514 ;  2  P.  W.  136,  but 
see  Poe  Qseaden^  aboTe»  and  10  Johns,  it  133  $  13  Do» 
77. 

^17.  A  vrrong  description  of  a  legatee  will  not  defeat  a  2  Vc?  jr.  689, 
legacy  given  to  him  by  nnmc.  As  where  given  to  Charles  Miller  j!^^',.,^,^*"^  ^ 
Standen  and  Caroline  Elizabeth  Staiulcn,  legitimate  son  and  fCiiJLMOl 
daughter  of  C.  S.,  when  found  on  c\  idcnce  they  were  not  legit- 
imate.   Parol  evidence  is  admissible  to  prove  circumstances, 
as  where  the  testator  lived,  if  married  or  not,  the  state  of  hi:i 
haaifyf  ftEc. ;  but  not      Talne  oilas  property  in  order  to  en- 
force  a  fiarticalar  eonstmction  of  bis  wQI.  1  PbU.  Evid.  474. 

^  18.  Ablank  m  a  wiS  for  a  devisee's  name  is  a  patent  arii-  iJt^a^Vji^ 
bigpity,  and  parol  evidence  is  not  admissible  10  show  ipfait  SsT* 
person's  name  the  testator  meant  to  insert.  But  see  4  Desans* 
Eq.  R.  85,  parol  proof  of  the  mistake  of  a  ehild's  name  ad*  - 
mitted. 

19.  But  a  blank  left  for  the  christian  name  only  wa.s  sup-  4Ves.jr. 6S0, 
plied  by  parol  evitlence,  by  shewing  the  testator's  conduct  and  f*{r*^g%^^* 
affections  in  reL:;ard  to  the  legatee.    The  testator  after  some  Ablx^v^MM^ 

legacies  gave  to  — —  Price,  the  son  of  Price,  £100;  si«.--I* 

no  person  but  the  pit.  claimed  the  XI 00.    So  where  a  legacy 

was  glYon  to  Mrs.  G.,  parol  endenee  allowed  to  shew  who  the  a.  Vt.it.  ' 

testator  btended  bv  Mrs.  G«;  eited  1  P.     4dl»  Misien 

Bfartm;  %  A^.  i39  Ibr ;  against,  3  Bro.  C.  C.  341,  Hont 

9.  Stoft.  In  these  eases  there  is  some  descriptioo.  A  bhutk 

in  a  record  filled  on  parol  evidence. 

§  20.  Long  usage  under  ancient  charters  of  doubtful  mean-  ch  8€,«.^ 
ing  may  explain  them,  which  usa^e  h  proved  by  parol  evidence. 
See  cases  there  cited  ;  cases  cited  Gowp.  248, 251 ;  3  D.  &;  £ 
279  ;  and  s(  veral  cases  ritctl  4  D.  &.E.  810  ;  12  East,  659  ; 
I  Mason's  R.  K) ;  16  Johns.  R.  14  ;  see  Ch.  86,  a.  4,  s.  1  to 
37,  sundry  cases,  English  and  American,  and  IG  Johns.  R. 
803.  Long  usage  explains  private  deeds  as  wdl  as  pubfitt 
charters  Ite. 

%  SI.  Parol  evufenee  tt  tuhdnHh  ic  e^brce  a  inut  Sfc,  swigki^ |r. 
As  where  the  deft.,  named  ezecotor  in  a  wiu,  bj  promising  to  v^^l^^ouch. 
enlarge  a  certain  legacjr  prevented  the  testator's  doing  it ;  ' 

chancery  decreed  the  executor  to  do  it  out  of  the  assets,  and 
if  not  su^em  also  to  psy  the  costs,  to  psj  them  personaHjr. 
VOL.  III.  63 
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Cb.  Oa.  Here  was  a  tnitt  niied  in  equity ;  msepriociplei  OUhue  r. 
Art.  3.    lilcbfoTd,  S'  Vera.  506. 

v^^^^-^^  %  22.  Genend  pnncipb  In  equity  a$  to  parol  evidenoe  it 
6n^cites^2  ^^'^ '  ^  ^* '°  aiunrer  to  a  bill  Ibr  a  apectfic  perfermance 
Atk.  sos'—  of  a  contract,  may  state  and  prove  by  parol  evidence,  thnt  by 
1  Ves.  318.'  reason  of  fraud,  surprise,  or  mistake,  the  written  contract  or 
^ovii-J?^  instrument  does  not  truly  express  tiie  agreement  the  parties 
827.  ioleiided,  and  that  contrary  thereto  tliere  is  some  omission, 

See  Sugdeo's  insertion,  or  variation.    Thomas  v.  Frazer,  3  Vesey  jr.  399. 

 Cjj^  ■  A  bond  written  joint,  proved  joint  and  several ;  as  where 

122,  a.  2,  s.   father  and  son  gave  the  deft,  a  joint  bond  conditkwwd  tli  pay 
BeLL^cft^  £6100 ;  the  ftlher  died,  the  son  became  a  banknipt*  and  die 
%  BaU.  ku     obligee  died  \  hie  execetrix  filed  a  IriH  id  have  the  bond  de- 
Beatty^e.     creed  joint  and  several*  on  several  egtrinsio  circometances  star- 
ed  in  the  bill,  shewing  the  parties  meant  a  bond  jomt  and 
several.    This  the  deft,  indirectly  admitted  in  bis  answer* 
afid  stated  several  facts  as  to  the  origin  of  the  debt  Sec.  De» 
creed  joint  and  several.  This  mnde  the  hiiher's  estate  habJe,— 
'  ,    not  so  as  the  bond  stood.  So  on  a  bill  filed  to  correct  a  mis- 
M^-H'i^Vr*!  ^  pohcy  of  insurance,  Lord  Harduickc  hcid  cliancei^ 

ai8.— Atk.  i»ad  jurisdiction  to  do  it,  and  to  shape  llie  coniracl  to  the  par- 
M^— 6^e«.  ty»g  iotentiooSi  as  well  as  against  fraud  in  contracts  onpropei 
iVei.  467.—  proof.  See  Grares  Ic  aL  e.  Boston  Marine  Insoranee  doo^- 
sp.  w.4m.  mr^.Gb.  40»  a.  28,  s.  18$  and  Gb«       a.  7«  In  Baker  e. 

Paine  on  a  bOl  filed,  a  mistake  was  eoneetad  on  die  previooi 
minutes  and  cakuUrtkms  of  the  parties. 
3  Bra.  c  r      Barstow  v.  Kilviogton,  5  Ves.  jr.  59S,  60S,  wa»  a  setde- 
an,  Md  ^  ment  reformed  and  corrected  in  favour  of  yonnger  duklreo 
otherc«HP?  -  against  the  mntber's  heir  on  ber  letter  &e.    But  in  :^!f  such 
Rrwie  4fi7    cases  the  parol  and  other  cxtiinsic  evidence  must  be  clear  and 
lfirir|-,  trf  Wollan  v.  Hearn,  1  Bro.  C.  C.  92  ;  rent  in  a  lea?;e  not 

corrected  and  reduced  from  jL73  to  £60  on  a  bill  hlod  on 
parol  evidence,  as  this  would  contradict  the  lease.   Eliiioro  r. 
Austin,  2  Root's  R.  415  \  Hurst*s  leasee  v.  Kirkbridge,  1  Bin. 
616  $  17  Vesey  jr.  306 ;  0  Mod*  86* 
Avr.  3.  Aitrkm  cmet 
a(^,l^wk«.    %  V  ^^^^»P>^  evidence  is  not  admissible  to  vary  a  con- 
QiBy.         tract  in  writing,  by  all  the  court ;  but  if  what  was  original 
by  parol  be  afterwards  reduced  to  writing  and  signed  by  the 
party,  it  may  be  admitted,  by  three  judges  against  two.  In 
thi«  cnse  the  promisee,  Jan.  20,  ISOl,  wrote  a  letter  to  the 
aCaiMi'B*  promisor,  tendinc;  to  explain  thn  note  sued,  dated  April  24, 
M.  1800,  for  $4122.08  and  that  it  should  be  $1500  less.  Not 

admissible  to  prove  an  old  roc  (  ipt  was  for  paper  money. 

2.  Parol  evidence  wa^  admitted  to  explain  a  parish  rec- 
i»ij,Bang»  I  if  not  to  contradict  it.  The  record  sUted,  the  tax,  #1300, 
%.  Snow  It  aL— 2  Crau.  29.-1  ^7- 
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was  for  parish  charges  ;  the  parol  evidence  proved  a  large  pnrt  Ch.  93. 
wns  not  for  parish  charges^  Perhaps  this  case  stands  quite  *iri,  3. 
alone.  '  y^^y^J 

^  3.  The  letters  declared  on  were  of  Clerk  fe  Parker,  said  to  3  Daii.  424, 
engage  lor  ihe  act  of  aooiber  j  and  tlie  court  said,  tlie  uiidertak-  Clerk,  in  •r- 
ing  declared  on,  "  being  for  the  duty  of  another,  it  must,  to  ^'^b!  1779.1^ 
wve  it  from  the  statute  of  frauds  and  perjuries,  be  in  writing  1  Cain,  dtk 
and  wholly  so ;  tbe  two  letters,  therefore,  which  are  refied  ou  j^bQ^.^ 
as  the  written  agreement,  cannot  be  added  to  or  mied  h^  parol  es^i  D«u. 
e?idence ;  nor  can  thejr  be  so  far  explained  bj  parol  testimo-  ^ 
ny  as  to  affect  their  import  with  regard  to  the  supposed  undei^  * 
taking."    Authorities  cited  against  the  admission,  Preston  v. 
Merceau,  2  VV.  Bl.  1249;  3  Wils.  275  ;  3D.  kE.  474; 
1  Esp.  780  ;  6  D.  &  E.  671  ;  Dougl.  24;  2  Roll.  Abi  .  276  ; 
Pow.  oil  Con.  277,  290,  373,  431  ;  1  P.  W.  618  ;  Fow.  on 
Moil  61  ;  Gilb.  L.  E.  6,  112;  1  D.     E.  180;  Bui.  N.  P. 
269, 250:  2  Ves.  562.    For  the  admission,  7  D.  k  E.  609 j 
1  D.  b  E.  701 ;  3  Ves.  S16 ;  1  Chan.  Cas.  160;  1  Atk. 
448 1  I  Bro.  Ch.  448;  3  Do.  631,  165,  511 ;  3  Ves.  59, 
78,  331. 

^  4.  In  this  case  a  testator  bequeaAed  a  legaCT  ton  person  3  Daii.  T^tu 
by  the  name  of  Samuel,  whom  the  testator  always  called  ^^'j'^l 
Samuel.    Parol  evidence  was  admitted  to  prove  a  person  by  c^. 

the  namo  of  Williain  waf=!  intended.    Bay.  Evid.  78  to  94.  Robertson 
But  no  arerment  out  of  a  will  shall  be  received  iui,  gene-  ^^|^^^^ 
rally.  E.472. 

§  5.  The  High  Court  of  Errors  and  Appeals  in  Pt  nosylva-  ^g*"^^^' 
nia  admitted  parol  evidence  to  shew  whether  the  deceased,  g^n?, 
by  cancelling  a  subsequent  will,  meant  to  revive  a  former  and  Boudi- 
nne  uncanc«£ad,  or  to  die  mtestate  $  and  If  n  second  win  be  """J^"^  ^'^^ 
lost  and  no  account  pven  of  h,  the  firsts  rerived  and  hi  Ibfce,  ^'e^;l^f'" 
unless  proved  the  testator  meant  to  die  intestate.  Cowp.  49,  n  vMrj , 
go,  &:c.  ;  Cro.  Jam.  49,  115  ;  3  Mod.  260 ;  Dougl.  36,  37,  ££lISvL 
40 ;  4  Burr.  2513;  1  Wils.  345  ;  3  Hen.  U  Man.  603,  «o. 
Bates  ».  Holraan,  exr. ;  Dickins,  419. 

^  6.  This  was  case  on  this  contract,  to  wit,  "  I  do  hereby  ^  l^*^'-  300, 
eiizn-o  to  deliver  to  John  R.  Livinerston  Esq.  tlie  engagement  ton  ».  8wsS» 
ol  John  Swanwick  Esq.  of  Philidelpliia,  to  deliver  to  John  R,  wick. 
Livingston  Esq.  aforesaid  100  shares  of  the  Bank  of  the  United 
States,  on  tlie  Gfth  January  next  ensuing,  upon  receiving  from 
the  said  John  R.  livingston  payment  ibr  the  same  at  Ifae  rate 
of  3U.  m  the  pound.  SAMUEL  ANDERSON.** 

AW  Fcdb,  July  15, 1791. 

On  this  writing  John  R.  Livingston  and  Brockbolst  Living-  Parol  evi. 
ston  were  allowed,  on  argument,  to  maintain  the  action  5  said  f^""''''  ^'^ 
Anderson  to  be  a  witness  to  prove  his  oral  power.    The  Cir-  fj^ued 
cuit  Court  said,  the  contract  was  with  botlr,  and  the  writing  was  JoIum!  r«  «i. 
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Ch.  93.   only  corroborative,  and  not  necessary  to  state  it  iu  tlie  decla- 
Jlrt.  3.    ratioo  j  but  otherwise  if  a  bill  or  promissory  note,  these  are 
K^^^i/"^^  the  sole  evidence  of  the  contract. 

9i^Pb  i'^       ^  7.  Qb  a  quettm  of  the  teitaior'a  atoity,  those  wbo  d- 
BinfwJ^h  1^K«  be  was  of  sane  mind  must  pme  it,  and  open  and  close  ; 
Ai—T)  Johns,  and  if  a  devisee  say  be  was  insane,  it  is  not  admissible  evi- 
£iii>i^FMera*  ^^^'^  ^  prove  the  testator  not  of  sound  mind,  and  on  this 
R.  163.        question  parol  evidence  h  nercssnrily  and  always  admitted. 
Ma»9.  Eases,      ^  8.  This  was  an  appeal  from  a  decree  of  the  Judge  of 
Aprii^rS—  Prf^bate,  who  had  proved  the  will.  April  21,  180i,  the  testa- 
^ov.  1804,    tor  made  his  will,  and  died  April  iG,  13Q2.    The  heirs  iUed 
|;;;f2li^-^^    reasons  of  appeal :  I.  That  when  the  testator  made  his  will 
he  was  not  of  sound  mind :  2.  That  said  will  was  made  by 
Iraud  and  cireumFemioii :  3.  No  publication  of  it.  Answer, 
he  was  of  sound,  disposing  mind,  and  issue  to  the  jury ;  no 
fraud  and  circumvention,  and  referred  to  the  court  for  trial ;  and 
thnt  it  was  duly  published,  and  also  referred  to  the  court  ;  and 
by  agreement  the  question  of  insanity  was  referred  to  tlie  court. 
There  was  no  evidence  of  insaiiity, — on  this  point  the  evi- 
dence was  all  parol  evidence,  and  the  witnesses  were  allowed 
to  testi^  to  his  situation,  actions,  and  expressions  in  the  latter 
part  of  lus  life,  also  to  give  their  opinions  as  to  the  state  of  hie 
mind.  The  fraud  was  said  to  be  practised  by  the  executor, 
who  had  devised  to  him  a  principal  part  of  the  estate.   It  was 
agreed  that  a  few  days  before  the  will  was  made  the  executor 
made  minuTes  for  the  will  and  carried  them  to  Justire  Pike,  id 
order  that  he  siiould  draw  the  will ;  tliat  he  did  according  to 
ihera,  except  he  omitted  the  provision  in  them  for  the  testa- 
tor's wife,  on  an  idea  the  law  provided  for  her;  that  the  execu- 
tor took  the  will  home  to  bis  father,  the  testator,  and  left  it 
with  him,  bat  how  long  did  not  appear }  that  die  ezecotor 
caOed  in  the  witnesses  to  witness  a  ibed,  and  gave  his  father 
the  pen,  who  signed  in  their  presence,  and  they  attested  die 
wiU  in  his,  and  he  left  the  paper  on  the  table.   There  was  no 
proof  he  read  the  will,  but  it  wa*?  not  denied  but  that  he  could, 
and  might  have  read  it.    There  was  no  jiroof  he  knew  it  was 
a  will,  but  what  arose  from  tlie  presumption  of  law,  llial  every 
man  executing  a  paper,  when  in  his  right  laiud,  knows  what  it 
is.    It  was  proved  tlie  executor  was  a  kind,  attentive  son.  In 
tUa  ease  the  purdes  were  ifflnwed  to  go  hito  the  stiiiatioo  of 
the  testator's  iamilyt  and  the  reasonableness  of  the  several  de- 
vises and  bequests  in  the  will.   Will  was  disallowed  solely  be* 
cause  there  was  no  publication ;  and  held,  as  tesiatora  are 
often  sick  and  infirm  and  liable  to  be  imposed  upon,  wills 
MoMtf'tB.   ought  to  be  allowed  with  caution:    And  1.  It  ought  to 
•odcfffi^'  '^PP^®''         testator  knows  it  is  his  will :    2.   That  he 
Ik  7.  *    '  Qught  in  spme  form  to  make  luiown  to  the  witnesses,  when 
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they  attest,  that  he  intends  it  as  a  will.  All  these  various  facts  Ch.  93. 
depended  oi^  parol  evi4eaee.  Signing  aod  aealiog  a  will  is  a  Mrt,  3, 
publicaiioa  ol  it.  v„^%y^<ii[^ 

^  9.  A  child  sued  far  Im  share  of  an  intestate  estate,  whose 
guardian  ht4  pma  %  reotipi  for  '*4000  conliBfntil  doUura," 
4Md  Fall.  19»  1780»  white  iwsh  moMy  wts  %  legtl  tand», 
IlKMigb  depredatad  fA^  hr  mt.  Th»  nfminm  w  b^ng  re« 
Imni  was  admitted  i  wilDMi»  to  prov*  that  at  ihe  time  oC 
payment  it  had  been  agreed  that  the  value  tliie  maotf 
should  be  edjusted  afterwards,  and  credit  given  accordingly. 
Objected  by  the  deft,  that  no  Tnnn  shall  be  allowed  to  contra- 
dict or  explain  his  own  instrument,  (cited  1  D.  &i  E,  296, 
Walton  V.  Shelly,)  but  the  court  said  this  rule  was  confined 
to  negotiable  paper.  (  3  JJ.  &  E.  33.)  Nor  is  t!ii;^  tt  sLiniuny 
to  contradict,  and  the  witness  is  disinterested  ;  ami  I'aik,  40 J, 
Eden  V,  Parkinson ;  and  DougL  705,  732,  tbe  rule  laid  down 
ie,  that  ^irhart  te  cmiie  of  eondcinntimidottMt  appear  lo 
^  mi  ipeoific  gioimd  imKritl  to  Ihe  pmt  in  iMe»  eviteM 
rniMl  be  admtad  t»  eq^aio,**  ts  parol  and  other  avideaee, 
and  any  tbbg  tint  Mida  wMi  the  raeord  nair  b#  avamd,  at 
in  Hynde's  ease* 

^10,  This  was  aaumpsii  by  the  pit.,  an  agent  of  a  priva-  Mass.  Essei, 
teer,  acjainst  the  owner?,  for  supplies  in  fitting  her  out.    He  iTVJi,  Wii- 
sued  on  their  joint  promise  ami  recovered.    Bui  ui  tins  case  i'J|J*g*  J"** 
the  court  permuted  the  tlcfts.  to  prove,  by  parol  evidence,  Cowt. 
that  the  practice  in  privaieerin:^  was  (or  the  agent  to  tax  each 
owner  his  part,  and  keep  a  separate  account  with  hiin,  and 
that  the  pit.  did  so  in  this  case ;  and  abo  that  the  u»ge  was 
la  mridw  OM  ownar  not  liabte  for  anotfaor*  It  waa  add  Ihia 
waa  only  aBowteg  a  t»age  in  the  sama  fanuwh  «f  boniiaaato 
be  proved  by  witiiesBeiy  and  was  like  lha  caaa  in  DoogL  ftlQ^  llolilft«.KM- 
51^  where  the  party  wis  allowed  to  prove  by  witoesMfi  the  noway,  cited 
manner  of  conducting  a  particular  branch  of  busmess,  aa  tha  13^  ij^^* 
fishery  fee,  nt  one  place,  ns  Labrador,  to  shew  the  manner 
in  which  the  same  brancii  is  ciii  ricd  on  in  another  place,  as  at 
Newfoundland.    As  to  this  explaining  contracts  by  usage,  and 
witnesses,  and  parol  testimony,  see  Ely  v.  Warren,  2  Atk. 
1B9  ^      to  customs  m  neighbouring  manors,  as  in  niioe  coun- 
ties ke»  1  Stra.  664,  Duke  of  Somerset  v,  France.  Wall  k  14  333 
aL     Attonm  Geoaral  liaL  Paake'a  C  34;  Cowp.  807,  ~i  tLliek 
Fumaoa  v.  Hutafaiiis ;  Da«|^.  874^  Company  of  CaipeQtars  ^^J  - 
•.Hi^wood;  9  a  n.  968.  Gtiiaoii  t.  Iluiiiari  I^D.kE.^^^^ 
2 ;  U  East,  68. 

^11.  This  was  assumptit  on  a  written  oontraet,  dated  Oct.  Man.  Essex, 
24,  1800,  by  which  the  deft,  was  to  deliver  to  the  pit.  or  his  Nov.  Jsoi/ 
order  322  hats,  to  wit,  75  of  one  description,  1 10  of  nnother, 
137  of  another^  e^uai  juunber  ol  every  sort,  |  part  of  all  to  be  &  j,  ooert 
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Ch,  93.   delivered  every  three  months,  till  all  should  be  delivered  to 
Art,  3.    the  ph.,  he  to  take  them  at  the  deft's.  shop  in  Beverly,  if 
^^y^^  ready  at  the  several  times,  and  if  not  lo  pay  mierest  till  the 
deft,  got  them  to  the  pit.  at  Billerica,  quality  to  be  ascertain- 
ed hf  persons  named  $—-00  put  delivered, — plea,  never  prouH 
iaed,— suit  ibr  the  first  8th  part.   On  moiiOD  in  street  of 
judgment,  it  was  denied  hf  the  deft,  the  ph.  hsd  any  right  to 
sue  till  the  whole  eight  parts  became  due  ;^motioD  overruled. 
Authorities,  1  Esp.  129,  Millcs  v.  Milles,  226  ;  3  Salk.  6, 
118;  2  Esp.  235;   Imp.  M.  P.  426.     In  the  trial  of  this 
cause  parol  evidence  was  admilied  lo  explain  what  the  par- 
ties meant  by  the  above  writing,  as  the  testimony  of  tlie  wit- 
ness to  it,  that  is,  that  when  they  signed  they  meant  the  bats 
should  be  delivered  at  the  end  of  eaeh  three  months,  and  not 
in  a  reasonsble  time  after,  as  the  deft,  said  wss  the  tree  con- 
Struction  of  the  contract,  also  that  no  part  was  to  be  delivered 
till  all  the  payments  became  due.  Authorities  1  Co.  176 ; 
Dougl.  24,  Roe  v.  Popham  ;  1  Esp.  218  ;  Rnl.  N.  P.  297  ; 
1  Mor.  K.  27;  5  D.  &  E.  566  ;  Cowp.  819;  6  D.  &:  E. 
318 ;      Wils.  275  ;  Imp.  M.  P.  299  ;  2.  W.  Bl.  1249  5  2 
Bl.  Com.  446 ;  Dougl.  31  ;   1  D.  &i  E.  173;   I  Wils.  216, 
313.    Though  this  parol  evidence  was  admitted  to  state  what 
the  parties  said  when  they  made  the  ceotraet,  yet  here  was  no 
htent  ambiguity ;  whether  all  the  bats  were  to  be  delivered  at 
once,  at  the  end  of  two  years,  or  one  eighth  pert  at  the  end 
of  each  three  months,  was  a  mere  question  of  construction. 
8  Johns.  R.  189,  194,  Thompson  r.  Ketcham,  stated  s.  21. 
B,  cashier  of  a  bank,  drew  a  chcrk,  nnd  doubtful  whether  m 
his  private  or  official  character,  iirld,  it  miorht  he  proved 
which,  by  parol  testimony.    Mechanic  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheaton,  326,  338. 
Bay.  E.  79,      $      ^  psrol  evidonco  is  admiss&le  of  the  grantor's  oon- 
BHStr**      tinned  possession,  and  of  the  grantee's  acknowledgment  of 
hb  rights,  as  a  presumptive  proof  (against  the  deed)  that  die 
grantee  had  reltnquished  or  reconveyed  his  right, 
Bny.  F.  Ri  -2     ^13.  This  was  an  action  on  a  stock  contract.    The  pit. 
iBTEnw'sT*         ^  letter  of  attorney  to  the  witness  to  transfer  the  stock, 
Livingston  r.  ^'^^^  attended  for  the  purpose,  but  lost  his  power,  and  the 
Roger*.— See  roiii  t  admitted  him  to  give  parol  evidence  of  its  rontems  :  cit- 
f  86^cii^'       Read  V.  Brookraan,  and  Becklord  v,  Jackson,  Esp. 
144,  a.  14^  337*   Bnt  if  on  the  trial  die  evidence  discloses  any  reaaona* 
Ch.  ie4|  a.  a^  hie  groond  of  suspicion  of  a  suppression,  or  of  unfairness,  the 
jury  ought  to  be  directed  to  find  against  the  party  oflering  such 
evidence.    See  6  Bin.  478 ;  11  Johns.  R.  446  ^  1  Hayw. 
71  ;  2  Ld.  Raym.  487,  496. 
1  Joiins.  Ca.     &  14.  Parol  evidence  admissible  to  explain  a  receipt  in  full, 

146.— 2  Do.        ^  r  r  — » 

S7S,  BftsisD  V.  WclNler.-*Ba7.  E.  68|  88.-^  Jobos.  R.  319,  M'laitty  v.  -PeamlL 
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Mid  the  couft  held,  thai  t  mere  receipt  tot  mooef  •  ia  not  Ca.  93« 
ividim  the  rule*  which  {wohibits  the  party  from  giving  evidence  JSrt»  3. 
by  parol,  or  eiseiilially  to  tut  the  agreement  |  the  applicatioD 
of  the  rule  to  the  extent  would  prevent  the  correction  of  any 
miataise,  however  apparent,  and  would  in  many  cases  operate 
unjustly." — Even  to  contradict  it.  5  Johns.  R.  68,  Tobey  e. 
Barbonr:  and  ^  Johns.  R.  389,  Putnam  v.  Lewis. 

§  15.  i*arol  e\  icl(  nee  is  not  admissible  to  prove  tlie  parties  i  Johns.  C%. 
to  a  written  agree  rm  iu  w  vve  to  perform  at  a  certain  time,  by  gjKcatiog©. 
a  parol  as:reement,  subsequently  made  to  extend  the  time.       Vr^  ^ 

^  IG.  The  subscribing  witness  to  a  written  coiiiract  was  ad-  ^  ,j 
mitted  to  prove,  the  deft,  agreed  at  the  time  of  the  contract  Morton'p. 
to  recehw  payment  in  biUa  of  the  Bank  of  the  United  States  f 
and  the  court  said,  this  evidence  ^  goes  not  to  controverts  but 
to  explain  the  intentions  of  the  parties the  contract  was 
merely  in  dollars  and  cents ;  and  though  such  bills  were  no 
tender,  they  passed  as  money.  The  evidence  seems  to  have 
varied  the  contract. 

§  17.  Parol  evidence  of  the  testator's  insanity  in  avoidnnce  i  Tyler, 
of  a  contract,  made  by  him,  admitted,  produced  by  his  admin- 
istralor  in  defence  of  a  suit  on  it.  Bay  E.  86. 

§  IS.  This  was  a  collateral  undertaking  in  a  letter  of  credit  4  Cranch, 

to  John  and  Joseph  Naylor  h  Co.     Parol  evideacu  letused  ir^'   

••  .*«,•'/.  m  .  Grant  •.Kaf* 

to  prove  It  was  mtended  for,  and  was  an  tutumpiU  to,  John  tor. 
and  Jeremiah  Naylor.  Thu  evidence  o^red  was  to  make  a 
new  contractee,  not  a  case  of  ambiguity,  or  of  fraud,  or  of 
mistake  on  the  pHV  part, 

^  19.  The  declarations  of  a  party  made  at  the  time  of  ez-  Btr.  e,  m,  < 
ecuting  a  written  contract,  are  not  evidence  if  not  common!-  Waiiacc «. 
cated  to  the  other  party  ;  as  no  contract  or  variation  in  one 
can  exist  but  where  the  minds  of  ])o\]\  parties  concur  in  it. 

Conclusions  to  be  drawn  from  tiie  many  cases  cited  in  this 
chapter,  as  to  deeds,  and  writing,  as  afiected  by  parol  evi- 
dence. 

$  20.  First.    If  the  question  be  on  a  deed,  and  merely  Notes  kCom- 
what  its  written  sentences  mean,  it  is  a  questkm  of  law  to  be 
decided  by  the  judges,  on  a  mere  view  of  the  deed :  and  so 
if  in  connexion  with  public  laws  or  general  naage,  for  these* 

in  presumption  of  kw,  the  judges  recollect,  and  no  parol  or 
inferior  evidence  can  be  admitted  te  ezplam.    In  such  case 

the  party  must  ground  his  declaration  or  plea  solely  on  the 

dee<l  ;  and  this  deed  cannot  bo  discharged  by  award,  or  by 
accord  and  satisfaction  ;  for  the  right  being  founder!  solely  on 
the  deed,  it  can  he  discharged  only  by  an  instrument  of  as 
high  or  higher  nature,  and  never  by  parol,  and  the  maxim, 
unumquudqae  diniiolvi  eo  ligaminc  quo  ligatur,  applies  ;  of 
this  kind  is  every  bond  to  pay  a  certain  debt,  and  every  deed 
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Ch.  93.  aiuuc  the  ground  of  Uie  action.  But  this  rule  does  not  extend 
JhU  3.    to  tn  Imyicilkm  or  cowtructiQn  of  hw  atkiDg  from  any 

written  eridenee ;  for  in  anch  caie  parol  evidence  be 
%!Sk  '^'     lowed  to  explain  snch  impHoetion,  for  tUs  is  not  to  ilMr  the 

writing.  Dougl  24,  26,  50,  31,  a.  2,  s.  8 ;  Ch.  127,  a.  8»  s. 
6 ;  Bui.  N.  P.  297  $  1  Wib.  313,  but  the  tmplicaiba  moit 

arise  rather  dehors. 

^  21.  Second.  But  where  liie  party's  right  or  duty  does 
not  accrue  by  the  deed,  in  certainly,  at  the  time  of  making  it, 
but  by  a  wrong  or  default  subsequent,  logeilier  with  the  deed, 
or  on  a  deed  and  some  fact,  transaction,  or  particular  usage, 
dtkan  the  deed»  but  to  which  it  has  reference,  the  caae  is  £f- 
ferent.  Here  an  award,  or  accord  and  satiifactioii,  though  bf 
parol  is  a  good  plea,  and  will  discharge  tfie  deed  or  duly,  or 
wrong  or  default,  and  the  above  manni,  unumquoi/^ 
does  not  apply  ;  as  where  a  covenant  or  deed,  is  to  repair  a 
house,  to  pay  rent  to  accrue  after  the  deed  is  made,  the  pit's, 
action  for  not  repairing,  or  not  paying  rent,  does  not  arise  on 
the  deed  alone,  but  on  the  wrong  or  default  togetlier  with  the 
deed,  and  the  action  for  damages  for  this  wrong  or  default ; 
this  default  is  then  a  veiy  material  pert  of  the  case,  and  most 
be  averred  and  proved ;  and  as  the  deed  does  not  prove  ii^  it 
must  be  proved  by  parol  or  other  evidence  ;  attd  it  mnsi  bo 
averred  and  alleged  to  he  such  as  the  evidence  wifl  prove* 
And  what  is  properly  default  of  repairs,  and  to  what  extent,  is  a 
question  depending  on  the  meaning;  of  the  parties,  the  usage 
of  the  country,  the  nature  of  the  case,  and  many  circumstan- 
ces proper  to  be  considered  by  a  jury,  which  must  ground  its 
verdict  on  tiie^e  and  the  deed  together.  The  evidence  dehors 
win  help  to  eznhnn  the  deed*  wUeh  is  to  make  suflident  re- 
pairs, or  to  boud  a  good  ship  of  so  manr  tons ;  now  what  are 
sufficient  repairs,  or  a  good  ship,  must  be  decided  on  the  pa- 
^  rol  evidence,  and  opinions  of  those  who  are  the  best  judgea  hi 
such  affairs. 

§  22.  Third.  As  to  writings  not  under  seal,  as  poficie?  of 
insurance,  bills,  notes,  letters,  &;c,  when  a  question  anses 
merely  on  the  meaning  of  these,  and  no  external  fact,  transac- 
tion, or  usage,  has  any  natural  tendency  to  explain,  then  it  is 
a  mere  question  for  the  judges  to  decide,  on  the  writuigs  alone 
as  on  deeds }  then  the  party  must  declare,  or  plead  merely, 
on  the  writmg,  and  aver  a  breach  of  it  m  some  of  the  words 
of  it»  negatively  or  positively,  as  the  case  mxy  be ;  as  on  a 
note  to  pay  £50  at  a  certain  day,  the  ph.  may  state  the  pram- 
8  Day's  Ca.  isc,  and  aver  the  deft,  did  not  pay  at  the  day.  (Tssninc;  a 
169.  ti  easurei's  warrant  to  distrain  for  taxes  may  be  proved  by  pa* 

rol.) 
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^SS.  Fourth.   But  wlientlw  ptrlieBin  nialangliw  Ch.  93. 

have  Mference,  in  fact,  to  some  mcts,  traDsactioos,  or  fpeciti  ^r^.  9. 

usage,  existing  at  the  time  of  contracting,  the  writing  is  to  ba  >_^ij"i»_r 
referrefl  to  the  jury,  to  be  considered  by  tliem  in  connexion 
with  sucli  iacts,  transactions,  or  usage  ;  and  parol  evidence 
may  be  given  to  them  to  explain  the  whole  case.  As  where  a 
vessel  was  insured  from  London  to  Cadiz,  and  warranted  to 
depart  witli  convoy ;  the  writtea  expression,  to  dcj/art  wiih 
convoy,  literally  meant  from  Ijondon ;  yet  the  jury  found, 
end  the  court  held,  this  was  not  tlieffieenbg  of  the  partiesy  or 
of  the  policy  $  but  that  she  ehonldeo  depart  from  the  DownSy 
or  Spitbead,  es  the  convoy  might  be  found,  and  beoanee  the 
parties,  at  the  time  of  making  the  policy)  had  this.  iiMige  of 
that  branch  of  trade  m  view.  Here  ^  words,  to  dtpttri  wUk 
convoy,  could  receive  no  proper  construction,  alone  consider- 
ed ;  the  true  meaning  depended  on  a  usage  in  trade,  and  that 
was  to  be  proved  to  the  jury,  by  parol  or  other  evldfiu  e. 

So  if  letters,  or  other  written  evidence,  refer  to,  mid  in  .«ome 
jpieasure  take  tlieir  nioanmg,  as  in  Macbeath  v.  Hakliuiand, 
from  external  transactions,  of  the  truth  or  falsehood  of  wliich 
the  jury  mt»t  judge,  and  these  can  he  weB  junderstood  oely 
by  parol  proof;  these,  and  Buch  written  doemiieiitBf  must  go 
to  the  jury,  aad  they  consider  all  the  evidence,  and  thb  parol 
he  made  to  aid  in  explaining  the  written  evidence. 

^  34.  Fifth.  The  use  of  this  parol  evidence  will  often  vary, 
according  to  the  situation  die  written  contract  may  be  m ;  for 
instance,  while  negotiable  contracts  remain  among  the  original 
parties  to  them,  tlie  cases  of  parol  evidence,  as  above  stated, 
generally  apply  to  them  ;  but  when  ncsrotiated,  before  due, 
bona  ficff  and  for  valuable  consideraticms,  lliey  ierel\  o  a  new 
tharaciei  m  this  respect  j  and  much  of  that  parol  evidence, 
as  of  want  of  coasideraticni  &C.,  allowable  in  regard  to  the 
original  par^  Is  excluded  after  such  negotiatiQiii.  On  thia 
ground  Lord  Mansfield  said,  a  subsequent  holder  of  a  hill  ot 
note,  for  a  fair  connderation,  cannot  he  aflfoded  by  an  illegal 
consideration  between  the  parties  Uc^  eiEoept  where  certam 
statutes,  as  against  gaming,  usury,  he.  make  void ;  and  the 
law  is  settled,  that  a  holder  coming  fairly  by  ;i  bill  or  note» 
has  nothing  to  do  with  the  whole  transactions  between  the  orig- 
inal parties  ;  and  tiiough  the  "  assignee  must  take  the  thing 
nssigncd  subject  to  all  the  equity  to  which  the  original  party 
was  subject,  yet  if  this  rule  applied  to  bills  and  jjromissory 
notes,  it  would  stop  their  currency,''  unless  the  note  or  hill  be 
overdue  when  endorsed  and  so  auspicious. 

In  thb  action  it  was  heldi  that  parol  evidence  of  declara-  8m«m.  it 
tioos  made  by  a  testator,  before  or  atar  making  his  wi)l»  are  >'ft 

\  Richanu, 
adv.  9.  Datsb,  «iltd  1  imBv.4111^ 

TOL.  in.  63 
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Ch.  93,   not  to  be  received  in  explanaiion  of  his  intentions  In  any  be- 
tdri,  3.    quesl  coiiiaiued  in  liis  will.    If  a  will  be  made  and  proved  m 
v^'v^^  a  foreign  country,  and  filed  here,  legatees  abroad  must  then 

t9Mk%  tbtir  legacies. 
•  MiM.  bjs^    In  dMs  Mi6  tbe  eonrt  refused  Mfol  efidence  to  shew  Ait 
t9§g9,U^  the  court  of  Venaout,  in  s^tliQg  ttie  wile's  ilamoiqr,  took  mte 
eenwderaiioii  the  proceeds  of  certain  notes  given  to  her  hehn 
iBtrriage,  and  collected  by  her  husbaod  after  divotee,  is  be* 
longing  to  him  when  they  should  be  received. 
8  Mn5s.  R.        ^  25.  In  covenant  broken  upon  a  conveyance  of  land  with 
146,TowD-    warranty,  the  deft,  cannot  give  parol  evidence  that  the  ph. 
—SeJs.??.—  ^"^^  kaow ledge  of  the  title,  by  which  he  had  been  evicted, 
1  PWl.  kv.    and  agreed  that  the  deft,  should  not  be  charged  in  case  of  such 
eviction,  and  the  court  observed,  it  was  "  an  attempt  to 
control  the  effoct  of  a  written  and  sealed  iostraiaeat,  by  pml 
evideaoe*  iiiiicfa  is  nerer  permitted  i"  end  if  the  ieceMtrance 
was  knowDt  the  deft*  might  oof  ensiil  to  snre  hm  hiraitos  ie 

reg;^n!  to  it. 

e  Jdbas.  B.  i  Parol  endeaee  inadmissible  to  vary  the  impKed  IVM 
189,  Thomp'  of  payment  in  a  note.    Held,  the  time  of  payment  is  pan  of 

■am.  Otod^g  original  contract,  and  if  no  time  of  payment  W  expressed 
Beir.  ion.    ma  note,  by  law  it  i^s  payable  immediately,  and  no  parol 

testimony  can  be  admitted  to  prove  it  payable  at  another 

time. 

ejoiuM.It  *J  27.  Parol  evidence  inadniissible  to  vary  the  terms  of  a 
99%  FUUips  covenant.  As  where  tlie  pk.  covenanted  to  build  a  mill  in  a 
Certain  place,  and  by  a  day  named ;  and,  in  cofmMA^  eveived 
heereeteditattbeplaGeattdetthetiiiie;  parol  efidneevM 
not  allowed  to  prove  U  was  erected  at  e  mflhrent  plaoe,  ind 
after  the  thne,  bj  the  deft's.  consent.  So  act  edmiedble  to  ^ 
ry  the  terms  of  a  policy.  3  Johns.  Ca.  1. 
s  Johns.  R.  ^  26.  Parol  evidence  of  the  revocation  of  a  will  is  inadmi&- 
sible ;  but  it  may  be  acfanitled  to  pmve  the  testator  exccKed 

his  will  under  duress. 
8  Johns.  H        ^        I^'^'t  wliere  the  creditor  gRve  a  release  to  his  deblor 
66,  Penoa  v.  under  hand  and  seal,  releasing  ail  demands,  parol  evidence  to 
llffffk«r.       shew  a  ceriam  debt  was  excepted  was  refused. 
SDttiias,  266,    ^       Parol  evidence  is  admissible  to  shew  whether  the  per* 
MS.         son  deceased  meant  hy  caDoelling  a  second  wiM  to  restore  hii 
iirst  will»  or  to  die  iotestato.  This  evidence  neidier  contn- 
diets  nor  explains  n  written  instnmenti  hut  only  goes  to  ex- 
plain what  WIS  intended  by  the  aet  of  caneeOiog.   The  fint 
will  was  made  void  by  the  aecood,  and  parol  evideoee  was 
competent  to  shew  the  deceased  did  not  mean,  or  did  mean 
to  restore  the  fir^t  when  he  destroyed  the  second*  This  inietit 
was  wholly  dehors  cither  will. 
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31.  Parol  evidence  U  not  admissible  to  prove  ilie  number  Ch, 

of  acres  in  a  cmveyaw^.    As  where  the  deft,  agreed  to  con-  Art,  ^, 
wej  to  the  pic.  t  traet  of  kod  eootuiuiig  t  Mtan  aonlMr  of 


•ores,  at  iB9  »  ooro,  aod  «m  his  aeod,  OMOlioiiiac  ike  onio- 1^^^'-  ^ 
of  ooMs  oaqpfiMod  in  ttie  agrMtoM,  and  1I10  piu  paid  Sat  ^HbvS^w^ 
tbat  aunbor  at  that  price.   The  ph.  aued  the  delh.  ht  mowea  12  Johns  r. 
had  and  leceived,  on  the  gmund  there  wore  not  so  many  ^'^^'^la 
acres,  expecting  to  prove  the  deficiency  by  parol  evidence,  equity,  wher* 
But  held,  it  wa"^  not  ndmissihle  to  shew  the  deficiency  or  any  pwol 
mistake  in  the  (luaniily,  and  that  no  action  Iny  ;  but  otberwiie,  JjJJfit^to 
bad  the  seller  been  guilty  of  fraud.  5  Ves.  jr.  .505.  eoR«Gtiiua* 
"Js  32.  The  coniinon  law  of  a  foreign  country  may  be  pro\  cd  ^^jjjjg^i 
by  parol  tesiiuioiiy  or  vvjijiesses,  as  copies  thereof  cannot  be  * 
bad,  being  unwritten  law     but  foreign  statutes  cannot  be  ^^^^J^ 
pvofod  by  parol  togtHaoBy»  ••  oo^oe  of  tbcoa  may  ho  had,  8  Johaa.  814 
■ad  ihoae  copies  oto  boiler  ofidonoe  tei  looh  toatkaony. 
Paeho's     £•         The  party  relying  00  a  hnifgt  kw  moat 
prove  it.  8  Johns.  R.  189 ;  1  Phil.  Evid.  320. 

^  33.  Where  the  dolu  gives  notice  lo  the  pll.  to  produce  a  6  Johns.  R. 
oertain  deed  in  the  possession  of  his  attonoy,  diis  notice  is  not     21  Jark. 
confined  to  the  next  succeeding  term  of  the  court,  nhcn  tlie  ^".'V  "i^ptjt 
cause  is  not  then  tried,  but  is  continued.   This  notice  extends  Ev.286. 
to  the  time  of  trial,  and  if  not  then  produced,  the  deft,  will  be 
allowed  by  parol  evidence  to  prove  the  contents  of  the  deed. 

^  34.  Parol  evidence  canuoi  be  adniitted  to  prove  a  mistake  ^/^^J****. 

•  .  375  r  itzhllfiih 

iu  a  note  of  hand  or  written  agreement.    This  must  niean  Ran^^B^ 
whea  the  nolo  oa  written  contiaetk  ekar  and  ozpress,  for  inii-Cvid. 
nhore  oqmvocal  and  of  doabcfiil  moaning,  sooh  ofinmoo  m»v  ^^l;^^^!!^* 
bo  admitted  to  otpkk.   As  where  A  agreed  to  convey  to  B  I'wn.  eiiii^ 
by  a  Written  conCiact,  and  B  agreed  to  receive  sixty  shares  iu  ^'^^^y,  251, 
a  oeriam  bank  on  which  $10  a  share  had  been  paid,  and  B  la^^lf' 
agreed  to  deliver  his  note  to  A  for  $667,  and  pay  him  the  1  Pncr.  14*?. 
balance  in  cash,  and  also  to  pay  five  per  cent,  advance ;  the  ll{0^j^^^** 
nominal  amount  of  each  share  being  $50,  and  a  doubt  arose  229  — 
if  the  five  per  cent,  was  to  be  paid  on  the  sum  paid  on  each  8  Johns  R. 
share  onlv,  or  on  the  nominal  amount.    The  court  allowed  ^  ) 
parol  evidence  to  explain  llie  written  contract,  and  to  shew  ou  del,  cited  1 
which  the  five  per  cent,  was  iiitended.  Such  evidence  neitlier  JK' 
vanea  nor  oonanoicieflaDe  wnRea  oomraciy  euiprovoo  a  moie*  ]2  john*.  R, 
iklfimtthttoooldaolhooolkoiodfiromit.  SoelI)ana8,426;  77.  see'i 
2  Da]ka,70|  139,  171, 173,  196,  and  sondry  cases  abofe. 
The  ooart  said  the  ambiguity  was  a  ktent  one ;  more  properly  PeaM  Sr. 
the  contract  on  the  fiice  of  it  was  equivocal. 

^  35.  By  the  laws  of  Virginia  the  existence  of  deeds  of 
pft  may  be  proved  of  a  slave,  to  shew  the  naturo  of  the  pos-  spiem*.' 
sesfiioa  which  attaaded  the  deed.  Tbis  proof  may  be  by  parol  wuiwon,  ^oo 

V.  Lw. 
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Ch.  9$(  tmkmBtiboaifi\3ftmatfBaof^ 
Art*  3«    wridng  records. 

\_^y-^f  ^  96.  This  was  a  suit  on  a  ▼dued  policy  ;  held,  the  ladfl^ 
^  Trnncb,  wfiler  couM  Dot  give  parol  evidence  that  the  real  value  of  thp 
lumiww.°*  property  insured  is  different  from  that  stated  in  the  policy,  as 
Company  o.  tlii^  would  be  to  contradict,  at  least  to  vary  from,  tiie  wfitiaB 

UodsBon.      instrument.  See  2  Caines*  R.  155,  202. 

1  Jokw.  Ct.  ^  Parol  evicipnco  may  be  given  of  an  agreement  to  en- 
SS/-«  lar^e  the  time  to  iV  im  a  written  contract.  Fleming  v.  Gil- 
SMIM.R.    ben.  But  see  s.  25,  J'l    i  D.     £.  545  638  ;  Dciu^i.  6D4; 

1  Johns.  Ca.  32. 

2  Cain.  161.  ^  38.  Bttt  wbeo  ao  agreement  b  reduced  lo  writing  tD 
—2  caiii..Er.  preriout  agreements  eve  retdved  inlo  that.  1  Jbhai*  R.  14fl^ 

418,  461 ;  Addb.  361 ;  3  Johns.  R.  509 ;  except  tliey  era 
collateral  to  ic,  relatiog  to  a  distinct  subject*  4  East,  29. 
22  Atk.  676.—    ^  39.  Cotemporary  and  contiiiiiiiig  usage  futy  be  ^reo  m 
Sm*^  9mL  c^t^c^ce  to  explain  doubtful  words  in  old  instruments,  accord- 
4^^  18l        ing  to  modern  authorities :  as  4  East,  333;  7  East,  195,  Weld 
».  Hornby  ;  Id.  200,  Stammers  «.  Dixoo;  10  Ves.  jr.  34§; 
5  Taun.  752,  Wadby  v.  Bailiss. 
1  Johnson's         40.  A  Contract  cannot  rest  partly  in  parol  and  partly  m 
Marta  ^'^  agreeuieiit  reduced  to  vviiling  extinguishes  ali 

i'eii.  '  '  previous  negotiations  resting  in  parol ;  and  parol  evidence  can- 
not be  used  to  explain  ftce.*  and  parol  evidence  naj  ahewibit 
an  absidttte  deed  on  tbe  fiice  of  it  was  inlanded  as  a  mortgage, 
or  piove  a  defeasance  destroyed  by  fraud  or  mistake  ;  but  not 
after  tbe  lapse  of  tbirly  yean,  and  where  the  evidence  is  nst 
clear.  A  written  agreemtet  may  be  waived  fay  parol.  ^  JohoSi 
Ch.  R.  SOS. 

K>  Masi  K.  Parol  eviffcn CP  allowed  to  prove  the  port  of  discharge  in 
iOfBlL  *  Knrnpp,  named  mi  ;i  policy,  was  one  interdicted  by  our  laws, 
so  preouum  note  void  that  was  sued.  See  Cb.  40,  a.  6,  s.  20. 
As  to  what  is  said  before,  and  at  ihe  time  of  executing;  a  dm', 
see  1  Biu.  616;  3  Bin.  5b7  ;  o  Do.  109 ;  6  Do.  4.02  ,  prac- 
tice io  Pamsyhnuna. 
15  Mass.  R.  JbsimfiU  for  mouey  had  and  received.   Parol  etn 

80,9a,  b».    dence  admitted  to  ezpbm  deeds;  abo  to  take  a  veiM  safe 


Krjted  ^^^^^^  ^  fimods:  held  1.  Where  a 

J  Phii/Evkl.  conveyiDg  lands  made  no  mention  of  tlie  coosideratioa  or 
i^^Mas       purchase  money,  and  tfaongb  in  sucb  ease  tbe,  law  presumes  a 

.gpj^  ''^  consideration  ;  yet  this  presumption  may  be  repelled  by  parol 
testimony,  being  a  mere  matter  of  fact,  and  not  the  construc- 
tion of  the  deed  :  2.  A  parol  asreement  for  conveying  land  is 
not  absolutely  void  by  the  statute  of  frauds  ;  but  if  any  act  be 
done  in  part  execution  of  the  agreement,  prejudicial  to  ilie 
party  doing  it,  the  parties  cannot  treat  tbe  agreement  as  a  oui- 
liiy.  '  The  ebuse  usually  mserted  as  to  the  consideration  was 
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wbo%  omhted  in  this  deed.  Pit.  sued  for  the  purchase  moneys  Ch.  94. 
and  Ito  ptrol  tridcnoe  pHmng  it  wis  oot  repugnaot  to  the  t. 
daod,  nor  did  it  Tirjr  any  tenna  in  it.  The  many  cases  cited 
will  be  IbuDdgeiieiiOytD  thu  wovfc.  SeeCh.  225»  a.  6^  s«25  $ 
e  fgpoA  case  as  to  pelt  performance. 

$  42.  if  a  pauper  say  he  bunit  the  iedentcire,  there  may  be  ^  ^^»«>Te  & 
parol  evidence  of  its  eontents,  it  bebg  proper  for  him  to  have  ^j*'^  ^iog V. 
ii  in  his  possession,  and  being  given  up,  nn<l  ho  having  no  inhfibitants 
interest  or  bias  lo  make  the  declaration  he  burnt  it,  and  of^onou. 
there  being  an  indenture  only  of  one  part,  and  proper  inqniry 
hein?  made  of  tiiose  to  whom  ii  belonged,  aud  tlie  pauper  ^ 
appreutice  being  dead. 

\  43.  A  conveys  ten  acresL  of  land  to  B  fur  $100,  and  ac-  }  Dajr^iCM. 
knowledges  in  his  deed  he  has  roeeifed  the  consideration 
nM)o^,  hm  in  fiiot  took  B's  note ;  also  agreed  if  the  land  Spew^,  dtad 
aaeasored  above  ten  eeresi  B  sboold  pay  f  10  an  acre  for  aQ 
over,  and  if  less  than  ten  aeres^  A  should  refond  in  pcoporlion. 
The  Superior  Coort  admitted  parol  evidence  to  iHX)ve  the 
agreement,  but  a  majority  of  the  Court  of  Errors  rejected  it. 
Admitted  to  show  an  absokite  deed  was  meant  as  a  mort|;a$e 
in  equity. 

V  4  ^.  It  seems  that  parol  evidence  to  nl  icle  by  a  certain  l  Day's  Ca. 
divibiou  iiue,  is  ssif?lcient  to  prevent  either  parly  irom  claiming; 
m  ejectment  contra ly  lo  it.    And  a  possession  oi  lorty  yeaii 
on  an  acknowledged,  tliou^  a  mi&taken  Une,  is  a  good  bar  in 
tiiii  anliQii* 

%  45.  loadaisnble  to  faxmA  i  written  eomract.  3  Day's 
Ca;  137. 

$  4$.  A  written  oontract  must  be  prodooed,  and  parol  evi-  coieman,  as, 
denoe  of  its  cootents  is  not  adaussible,  but  on  proof  it  is  in  die  g^^/* 

possession  of  the  opposite  party,  and  due  notice  given  to  pro- 
duce it.  i  Pennin?.  167.  A  surveyor  may  prove  bis  survey 
by  parol  &c.  i  Caiues'  K.  167. 


CHAPTER  XOIV. 


Akt.1.  (reneral prtneiples.        Civilians  define  pre  utiuitinij  t-iib.  L,  E. 
Uiheconjuium  6^  certo  iigno  proveniens  tjuce  alio  ^^'^^^^^ 

IiBT.  61.  FreauDptions  as  to  nooHBcceas,  Cb.  60 j 
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Ch.  94.  pro  veritate  habetur.    When  the  fact  itself  cannot  be  proved, 
»^rf.  I.     that  which  comes  nearest  to  the  proof  of  the  fact,  is  the  proof 
s.^^v'^^  of  the  circumstances  that  uecessarily  and  usually  attend  such 
facts ;  and  these  are  called  presumptions,  aod  not  proofe,  for 
they  staod  in  stead  of  the  pvoof  of  the  ftcta,  tilt  the  €oiui»iy 
be  proired*  GibsoD  e.  Himter,  in  enor,  in  the  Hoosii  of  Lords, 
8  H.  BI.  387,  k  a  strong  ease  of  presuroptioo.  A  drew  a  bill 
on  B,  payable  to  a  fictitious  payee  or  order,  and  endorsed  the 
name  of  such  payee,  which  bill  R  accepted.  An  innocent  endor- 
see sued  B.  In  order  to  infer  or  presume  B  when  he  accepted 
•  knew  the  payee's  name  was  fictitious,  or  that  B  had  triven  a 
general  power  to  A  so  to  draw,  held,  evidence  admissihie 
of  irregular  and  suspicious  transactions  as  to  such  other  bills 
drawn  by  A  and  accepted  by  B,  ke. 
tAod  niZ-  mentioos  three  kinds :  1.  Ftblsnl  pntumptiom^ 

Palm*.  4XrZ-  which  is  full  proof;  as  if  one  be  stabbed  in  a  house,  and  ft 
1  VcMit  man  is  seen  rottoing  out  of  it  with  a  bloody  knife,  and  none 
l^Ld.  Raym.  gjg^  jj,  house  :  2.  Probable,  presumption,  which  moves  a 
little  :  and  3.  TJtrht  presumption,  which  moves  not  at  all. 
The  first,  when  all  the  witnesses  to  a  feoffment  are  dead,  and 
a  continued  quiet  possession  has  attended  it  a  long  time,  this 
ailords  a  strong  presuuipiion  it  was  made,  and  is  iu  the  place 
of  proof.  From  such  circumstances  we  wUi  infer  that  all  things 
were  properly  done* 

From  such  and  other  eirottmstaaees,  has  arises  the  moden 
rule  growing  into  use»  that  twenty  years'  quiet,  unintetrapled 
possession  or  enjoyment  of  an  incorporeal  hereditament  unex- 
plained, is  evidence  of  a  deed  or  grant  of  it.  Perhaps  there 
is  no  material  objcciion  to  this  rule,  if  intended  only  as  primA 
i'acie  evidence  ;  t)ut  as  conclusive,  some  urge  it  cannot  be 
admitted  ;  nor  is  the  part  of  the  rule  to  be  objected  to,  that  tlie 
extent  of  the  right  is  to  be  measured  by  the  manner  in  which 
it  has  been  actually  used  or  enjoyed. 

And  on  the  whole,  I  understand  the  cases  to  prove  only,  that 
such  twenty  years'  enjoyment  is  to  be  deemed  bot|niMd  fmie 
evidence  of  a  grant,  as  will  be  seen  by  examining  diem,  now 
become  very  numerous,  and  in  some  cases  contradictory.  See 
Campbell  Wilson,  Ch.  79.  a.  3,  s.  16,  17,  case  of  a  way  ; 
Curwin  r.  Salkeld,  Ch.  45,  a.  2,  s.  14,  case  of  a  market ; 
Holc  rofi  V.  Heel,  Ch.  45,  a.  1,  s.  6,  a.  2,  s.  15,  16 ;  Bealey 
V.  Shaw,  Ch.  68,  a.  10,  s.  2,  as  to  a  watercourse  ;  3  Cain. 
316 }  see  also  Weld  v.  Hornby,  Ch.  93,  a.  3,  s.  39,  &c. 
On  these  and  other  oases  it  has  been  well  observed,  the  length 
of  time  from  which  a  grant  or  deed  is  to  be  presumed,  does 
not  conclusively  establuh  the  right,  but  is  only  matter  of  evi« 
dence  to  be  left  to  a  jury,  to  be  ciedited  or  not,  and  to  draw 
their  inference  one  way  or  the  other,  according  to  all  the  cir- 
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eamitaocas  of  the  case ;  and  that  the  only  case  io  which  it  Ch.  94* 
appears  to  have  been  viewed  as  conclusive  as  to  the  right  is    Art,  1. 
Holcroft  t;.  Heel ;  but  that  case  as  explained  by  Campbell  v.  s^^"^* 
WilsoD,  is  consistent  with  the  principle  above  stated.  See 
Saund.  175,  note  (2),  Serj.  Williams. 

Pretumjilive  tvidtme  is  resorted  to  in  courts  of  law  and 
equi^,  io  a  multitude  of  cases ;  and  it  i4  properly  the  pror> 
inee  of  the  jury  to  presaiM  the  particular  fact  in  dispute  under 
diioctioD  of  the  court. 
$  3«  Prmmpiion  arises  from  proving,  not  the  facts»  but  i  Mor.  e.  49. 
circumstances  that  usually  attend  the  facts  ;  as  where  one  is  T^jJll^MT^S- 
ibund  dead  in  a  room,  and  the  deft,  is  seen  running  out  with  a  ly, 397,4001 
bloody  sword,  and  no  other  person  was  there^  these  cir- 
cumstances make  a  violent  presumption. 

^  3.  If  circumstances  appear  which  necessarily  alteud  the 
fact,  they  may  often  be  equal  to  full  proof;  as  if  tbo  lessor  re-  373  Z|  Pbii. 


oeivo  tbt  rem  of  1755,  and  g»tre  an  acquittance  of  all  de-  Kyid.  119^ 
maads,  it  is  a  violent  presumption  that  the  rent  of  1754  was  ^'J^^  d  b, 
paid,  and  it  is  said  in  some  books  that  no  proof  shall  be  ad-  E.aM.-^BI. 
mitted  to  the  contrary.   The  meaning  is,  that  no  evidence  Com.  chr. 
shall  be  admitted  against  the  acquittance  or  release  ;  for  if  the  fg^^'  ^Jjl^ 
lessor  give  a  bare  receipt  for  the  rent  of  1755,  this  is  but  a  Gilb.  L.E. 
probable  presumption  the  rent  of  1754  was  paid,  and  though  3^,' ^*'~* 
good  evideuce  prima,  facie,  yet  it  may  be  proved  tlie  rent  of  372  audi  Chr. 
1754  wis  not  paid.  4  Taunt.  345,  as  to  the  premium  In  a  lioi»«i». 
poli<^  received* 

^  4.  Light  or  rash  prMuaptKMi  has  no  weight  in  law.  It  is  ^ 
saidthatthe  lawwill  adroit  no  efidenee  against  the  presumption,  ^* 
that  no  roan  will  prefer  the  posterity  of  another  to  iiis  own. 
This  rule  has  some  exceptions. 

§  5.  It  is  a  general  rule  that  a  presumption  stands  till  the  Co.  L.878.— 
contrary  is  proved;  3 Bi.  Com.  371 ;  2  Co.  58 ;  Dougl.  24  j  * B«if.«. 
aud  no  longer. 

^  6.  Where  a  party  shews  a  title,  or  all  things  that  make  cub.  L.  £  js. 
the  eist  of  a  tide,  ah  ooUatera]  circumstances,  as  clleniaisnf  &e. 
shall  be  presnmod*  Deed  presBmed.on  twenty  years'  adverse 
possession  of  a  way.  Ch.  79,  a.  3,  s.  1, 16. 

^  7.  But  even  after  verdict  the  court  will  not  presume  a  Doagi-  fi&, 
fact  proved  in  the  cause,  not  stated  in  it,  or  implied  in  the  "J- 
tacts  slated.    As  Where  m  an  action  against  liie  endorser  ot  2  Wash  R. 
a  note,  and  no  demand  on  the  maker,  or  notice  to  the  endor-  1^^  "'  • 
ser  is  stated,  the  court  will  not  presume  either  proved,  or  Barr*  8466^ 
either  fiiet  true ;  for  if  a  fact  be  not  alleged,  there  is  no 


ground  to  presuoie  it  nrovad. 
^8.  In  all  crimimu  canses  thei«  is  a 


ceoce  m  tha  d«A ;  hence  in  eveiy'case  gnih  miist  be  pnwed.  -"^^ 


pfesumntiop  of  iooo-  '  Mor.E.i:?. 

Ijr,  kc. 
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€h.  94.     §  9.  Mere  lengtb  o£  tiine»  without  circumstiiiceB,  is  not  « 

Art,  2.    ground  of  presumption. 

^10.  The  court  will  presume  or  inteml  ihe  conviction  is 
Stra.  688,     nzhi,  ii  Uic  coDtrarv  do  not  appear,  and  that  all  courts  act  le- 

 Cartb.  406.  g*l*y» 

1  D.bE.aM.  §  11.  Long  and  undisputed  possession  of  any  right  or  prop- 
--12  Co.  ftk  |g  gtFoog  presumptive  evidencei  that  it  Ind  a  legal  fooo- 
ii^Td^^'  datioo.  As  where  a  rectory  had  been  long  and  unbterruptedlv 
cowp.  103.—  eojpyed,  a  grant  was  presumed  from  the  crown.  In  such 
a  Biur.  io«.  jjjggg  g^en  records  have  been  presumed  as  a  common  lecon^ 
ry.  Heseldcn  r.  Brndney,  cited  3  D.      E.  150. 

1  W.  Bl.  6^2.  ^  12.  If  a  creditor  let  a  bond  or  judgment,  or  any  demand 
^?^'p2rt  sleep  twenty  years  or  more,  after  it  may  have  been  enforced, 
^1  Burr.  tiic  law  presumes  it  has  beeu  paid.  See  Limitaiious.  But 
^BS^        any  reasonable  excuse  for  not  suing  will  rebut  the  presnmpUoo. 

1  D.  &  E.  370. 

4  Ciaacb,  $  Id-  If  it  appears  an  oflloer  was  duly  appooited  and  ha 
U0«  acted  as  such,  it  is  to  be  presumed  he  was  sworn.  Lon^ 

possession  of  goods,  1  Hen.  &  M.  54  ;  6  Bin.  416.  Other 

presumptions  in  support  of  titles,  Cb.  90,  a.  6,  s.  7  ^  10  Mass. 

R.  105. 

Art.  2.  Englisk  cases. 
AD.LE.Gii^.     §  I.  In  this  Case  it  was  said,  a  deed  might  be  presumed  in 
StaS'e  — n  twenty  years  j  as  four  years  by  trustees  to  cestui 

J0I11U.R.4&6.  fue  tnttt^  under  certain  circumstances  that  may  appear.  1 

Caio.  84 8  East,  348,  Keene  e.  Dearden ;  13  Ves.  jr.  999^ 

2  stra.  1199.     ^  ^*  Pioof  a  sfaip  hss  never  been  heard  of  after  a  long 

time  is  good  presumptive  evideoce  of  a  total  loss. 
1  Mor.E.         ■^3.  If  a  deed  of  fcoflTment  nnd  possession  under  it  be  proT- 
i^h~^RsaB.      bvery  of  seizin  shall  be  presumed.   An  entry  presumed. 

2  Cain.  382. 

2W.  Bl.1228,     ^  4.  Tin  pi od iiriion  of  an  orieinal  lease  for  a  lone;  term. 

Earl  t  Bhx-  .  o  » 

itr^i  Caia.  proof  of  posiesaiuu  for  beveiiiy  years  has  been  held  suffi- 
Er.  18.       cient  evidence  of  nteine  assignments.   Notice  of  a  sale  %c. 

presumed,  Gray  e.  Gardner. 
Cowp.ft95,      ^  5.  In  this  case  held,  possessdon  Ibr  twennr  years,  and 
iiard,  ritfd  1      assignment  of  an  old  term  of  two  thousand  years  was  sum- 
FkO.  £v.  129.  cient  ground  whereon  to  presume  the  original  grant  of  tlic 

term  ;  and  Lord  Mansfield  said,  "  if  no  other  title  appear?, 

a  clear  possession  of  twenty  years  is  evidence  oi'  a  fee."  See 

6  Ves.  jr.  565. 

1  Mor.E.  90.  ^)  6.  If  there  has  beeu  au  ancient  recovery  by  the  retnaiii- 
Tfi^^     der-man  m  fee,  the  court  will  presume  a  sortremler  by  tenant 

for  life,— but  otherwise  as  to  a  modem  recovery. 
Ridgwav  5  n.    ^  7.  Every  person  who  enters  upon  the  estate  of  an  mfant 
mr  iTFmv      presumed  to  enter  as  bailiff  or  guardian  to  the  iofant,  aft 
teieiM.       the  law  will  not  presume  a  twiiwu  entry. 
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^  8.  In  this  case  Lord  Mansfield  said,  there  are  two  sorts  Ch.  94.- 

«f  prcsnraption  ;  one,  a  presumption  of  law,  not  to  be  contra-     ^r(,  2. 
dieted;  the  other,  a  species  of  evidence,  ubicb  (latter)  must  v-^^n/*-^^ 
have  a  around  to  stand  lijion,  suiiiciimtii  from  whence  it  is  to  jo^J"^^^' 
arise.  And  where  ono  has  power  to  snifer  a  recovery,  that  is  uttle'sChaB* 
solid  ground  for  presuming,     that  all  was  done  rightly  and  ' 
regularly,"  unless  the  contrary  appears ;  and  if  nne  interested 
to  objecti  tiid  luM  an  opportunity  to  do     tad  aoqatefomi 
1Mb  m  gRNmd  of  presumptioo  tH  is  **  Then  mb  bo  m 

pi«Buroption  of  iho  Mloro  of  evidoiice  in  any  case,  vphhoot  Pkvwnptiott 
■>niniiin|  from  whence  to  make  H — some  ground  to  found  the  ®"  twenty 
presumption  upon/'   Wilniot  J.  said,  "  that  he  bad  no  notion  ^ton^sM 
of  a  presumption,  without  some  facts  or  circumstance?  to  found  ai<=o  Lights, 
it  nj)on  ;" — "that  length  of  time  a]nne  is  nothing  ;  the  pre- 
bumpiion  must  arise  ftom  some  facts  or  circumstaocesi  arisijuig 
withm  that  titiie.** 

^  9.  Where  a  corporation  had  for  350  years  been  in  re-  Kiontoo  on 
^ipt  of  port  duties,  which  could  only  originate  in  a  grant  fiom  ^  ctSn^ 
the  mmnh  wmk  grwit  «es  ptewwued.  Twenty  years'  pos-  JS^^ 
sesrfoa  of  geois  profee  property,  in  tiofery  in  kiteny,  in 
yiilwief,seinqdwreesee>lPlifl.Efld.  mi  4Eesi,  A80> 
^  10  The  court  presnaied  oeitun  commissioners  were  legal-  ^  ^i* 
assembled  uoder  the  static  wlien  they  signed  &c. ;  as  on  an  KiQ!^J!^||| 
indictment  against  them  for  a  contempt  of  an  order  of  sessions  »l 
in  not  paying  costs,  stating,  generally,  the  party  appealed  to 
the  sessions  against  notice  to  an  inhabitant  to  abate  liis  cer- 
tain uusance,  in  writing,  signed  by  five  commissioners  acting 
in  execution  of  the  statute^  and  which  notice  was  made,  or 
purported  to  be  made,  under  liie  power  given  to  them  by  the 
ael^  seems  snfieieiit  $  Ibr  the  eourt  presumed,  as  against  the 
nsrsem  ismiiog  ihe  noiieey  tbat  it  wae  signed  by  tbem  wlten 
iBwMlf  esseniUed  at  e  pnUb  neetiiig,  boldeB  by  vlrtne  eC 
the  act.   The  statnte  peofided  that  no  act  el  theirs  should  be 
valid  unless  done  at  such  meeting.   There  were  in  the  differ- 
ent counts  different  dofts. in  the  first  K,  E,  W,  H,  B,  and  B ; 
B  and  B  no  parties  to  the  appeal,  omitting  K,  who  was. 
Third  count  charged  seven  defts.,  omitting  one  cbarged  in  tbe  c**^**^ 
first,  and  including  W  and  S,  new  parties  kc.    Meld,  no  le-  ^vernl  ra»e«, 
gal  objection  on  demurrer  ;  but  the  court  may,  at  their  discre-  H  F.ast,  438. 
lion,  uu  motion,  quasli  :auch  an  indictment.    Judgment  for  the  jjj^n^SW  — 
because  the  first  count  charged  a  contempt  by  six  per-  Grant  pre- 


aons  of  SB  order  stated  le  bate  bees  served  eidy  on  mir  of  "■•J»1[*r' 
tlMflk  General  nde,  tbere  aunt  be  persoael  service  of  tbe  i  Bay,  26^ 
Older  on  all  tbe  persons  wiio  are  duurged  with  a  contenpt  el  SD.iiB.ise. 

h.  I  Stra.  568,  Mountcan  ».  Wilson. 

^  11.  Mere  length  of  tisse  short  of  the  period  fixed  by  tbe  ^gjl^ 
statute  of  lIoiitatioDS,  and  nnacconfenied  wkb  aey  cireani-  !d4tiS!«i.* 

VOL.  uit  64 
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C  B.  M«  Hmmhh   11  not  of  itself  a  sufficient  ground  to  piwiiBe  a  relMse 
•Irt.  8.   or  extinguishment  of  a  qpiiHr«at«   £feB  Ukmct^tfudkmm 

v-^^r'^*'  may  be  presumed." 

liofft, aa4,  §  12.  Every  thing  not  contrary  to  tiic  known  fact  is  to  be 
Archer  r.  presumed  y&ajnst  a  person  who  will  not  shew  his  tjlie.  Fre- 
1  Phil.  Evid.  suuipuon  that  the  pciaon  who  has  a  separate  nailery  is  loe 
i58, 160.—  owner  oi  the  soil.  One's  death  is  not  presumed  till  absent 
•  Eattt  84    50^00  years,  not  beard  of* 

Mu#.  Essex,     ^  I.  1^  ^  raoofvrad  in  d«t  wlMit  «i  an  attMUd  Mli» 

J  ^ci>^rt!^  '  ^^^'^  ymn'  old*  The  court  thought  the  presumption 
Mansfield,  of  ivmty  JMTfl  Kbutted  by  the  insanity  of  the  deft,  fcr  abMt 
ch"  *  —   ^^"'^      years  next  before  the  action,  and  by  his  poverty. 

LinwTln'^       So  the  debtor's  beinii;  poor  and  out  of  the  state  for  a  number 
CouBty^Jaly  of  years,  wns  deemc(i  sufficient  to  rebut  this  presumption  nf 
jJJJ'JJi^*   paymeni  after  twenty  years.  Cowp.  109;  2  Gain.  46 ;  10 
'»     Ves.  jr.  467  ;  Cowp.  214     How  rebutted  by  the  creditor's 
endorsement.    17  Johns.  R.  182)  Koi>eboom  v.  BelUngtoOy 
beld,  bis  endorsement  on  a  note  or  bond  of  interest  &c.,  with- 

OTditoi^i  frfoit  ta  npal  tho  it'iwiwpl'n  ofin  taka  tte  eH» 
ooft  of     ilM*  of  liAtek»s,  latet  te 
at  the  jpne  of  in  dita,  or  utoi  iii  ufmmkm  wmM  b> 

tfaaoNNlltor's  interest. 
Taylor,  165,  ^2.  Claims  of  the  party  prtsumptwe  emdencc  of  titie.  In  this 
Whitt«raore  j^jj^^,,  q^,^  Supreme  Judicial  Coun  thought  the  acts  and  claims 
Lincoln  of  ibc  pit.  Kc.  were  so  tar  presumptive  evidence  ot  title  as  to 
County,  July  be  admissible  in  the  trial  to  go  to  the  jury.  These  claims 
VM,  were  made  in  ancient  times  ;  hence  each  partv  was  allowed 

to  lead  to  tiie  juiy  uUested  copies  of  tli^  claims  ol  ihetr  an- 
oestora,  filed  in  the  offiooof  the  secretary  of  the  late  proviaaa 
li  1719,  to  tha  laadtb  qoaMioai ;  the  ph.  ma  alMatowadta 
■aad  10  the  jury  the  pettdoii  of  bk  father  aad  others 
the  same  lands,  to  th«  General  Court  in  17391, 
Hved  on  the  lando  and  ma  diilnrhad  bgr  Col.  Duiibary  ^  I79kt 
lie.   So  the  ph.  waa  albwad  to  laad  to  the  jmj  ao  aaaiMa 

deposition  tnken  rn  pprpftufim  of  one  Mary  Vnmev.  stating;  sha 
lived  in  Boston  witli  Esther  Roberts,  one  of  the  Drnpcr  pro- 
prictois,  the  pit.  claimed  umJm ,  and  often  braid  iier  say  she 
had  lands  at  Sheepscut,  that  she  bad  lired  d)ei'o  with  her  fa- 
ther, Nathaniel  Draper,  before  the  ln(baii  war  of  1675,  and 
were  driven  off  that  her  father  was  killed  there  by  tbem  : 
AIn>  anoAer  doporitioD  to  the  nma  aiaat,  and  that  hi  lt9i» 
Ealhor  Robeits  oftaa  aaad  aha  had  hade  at  iha  Eamaid* 
TThey  ware  admitM  to  ha  read,  oo  argaBMOti  as  ofidaaea  she, 
about  tAtij  years  lio»  hafivo  the  action,  cbiiroed  a  right  ai  fba 
Shiipigat  hmdain  niwrfoa    Tha  nairiti  of  tha  aliuataf  tfia 
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puUm  Jnpifcrii  il  — di  oi  tfaii  Uni  of  atidtaeei  woA  mm  rtg*  On,  M« 
pMliBg  IMS  OS  jfAiUk  they  could  nol  sMf  mAs  wnj  onlrf  «Arf •  3* 
except  at  voij  ihort  iottrvals  from  16t5  to  1746,  m  accouot  of 
lio  Ifldiiii  wmtmd  dopiodbdMOS*  Aocient  and  occasional  acts 

of  possession  being  proved,  and  some  written  evidence  of  title 
shewn  ;  the  court  was  of  opinion  that  the  ancient  claims  and 
assertions  of  title  connected  with  such  possession  and  title, 
aliurcicil  some  irroiiiids  whence  a  fair  presumption  might  ba 
made  in  lavour  of  their  title,  at  least  to  corroborate  the  other 
evidence.  A  plan  reieried  to  in  a  deed  wa:>  deemed  a  pari  of 
it.  See  also  10  Mass.  R.  149. 
(  3.  SlioD|;  suspicion  existed  o  nolo  bid  booo  cortuptlj'  al- 1  jobin.  Ci. 


;  iIh  ooort  properly  adnitled  anonl  ooRoborttiot  oir- 
cumstaaQH  to  strangdieB  the  sospiom  or  prosoniptioii,  such 
m  Itet  notes  drawn  sod  ondorsed  bj  the  same  parties,  lioji 
bM  aliKodt  to  tilBe  op  IM  of  wUeb  iIm  into  in  ^pi^^ 

given. 

(\  4.  The  pli.  raay  recover  for  money  had  and  received,  7  Jolm^:  K 
wherever  it  may  be  fairly  presumed  the  deft,  has  received  the  j^^*  iuuie«. 
pit's,  money,  though  not  positively  proved  ;  as  where  it  is 
proved  die  die  deft,  has  the  pit's,  property,  readily  turned  in- 
to money,  tad  when  called  on  to  restore  the  property  neglects 
to  lb  ity  lod  tfaairo  mo  fiwts  fiuilwi  inthocoio  teadSng  tosiwir 
bio  hii  oOBfonid  it  into  mmj,  the  jury  may  proBonw  bo  bid 
imm  00.  See  mtn  ummmj  bad  oni  locoivody  and  sovonl  tin 
tfaoritles  to  this  purpoao.  ftoMmplioo  iguoit  a  dood«  1  Hon.  li 
M.  53,  Biggers*  admr.  e.  Alderson. 

f  6.  A  grant  of  lands  under  navigable  water*,,  to  the  own-  6  .To!ins  R. 
er?:  of  thf!  adjacent  shores  or  soil,  will  not  be  i)resi]med  hut  jl'^t^*"^ 
after  lonji;  possession  and  use  by  thciB  ;  and  if  the  legislature 
pass  an  act,  extendins;  the  bounds  of  towns  over  such  waters, 
the  courts  of  law  will  iiot  thence  presume  the  legislature  in- 
leaded  to  grant  the  lands  or  soil,  covered  by  such  waters,  to 
AotOlfBi^  botthotlfaooxtoDMifivOB^far  tbe  poipooeiof 
oiiil  oad  omalaBl  juniriietiao ;  lo  presoBO  t  grant  m^iocb 
oifMO  it  lo  ODoiitf  0  presQfl^ptioa  np^— *  the  poMio  intomlf 
iilBab.if  not  to  be  dooo  bui  on  good  gronndi  to  wmmi  tbo  rMml.flL. 
presumption.   Grant  pioooBlod  after  long  possession. 

§6.  Tide  presumed  in  a  tcrit  of  right  fyc.  The  evi- 8  John?,  ra. 
dence  to  prove  the  issnn  in  n  writ  of  right,  is  subject  to  the  j^^***** 
same  rules  as  in  other  cases.  The  demandant's  ancestor  was 
ill  possession  fifty-one  years  before  the  action,  and  died  in 
possession  forty  one  years  before  the  action,  leaving;  the  de- 
maodaot  his  uuly  ::ion.  This  was  held  suiiicieut  evidence  to 
fobut  tfao  pmumption  of  rigjbc  in  tbo  tsnant,  arising  fran  tbir- 
ty  eight  years'  povoBsioo,  commenced  b/  wrong.  And  a  po- 
tent dated  in  Io97,  produced  in  evidence  by  3io  tenant,  not 


Digitized  by  Google 


606  £VIDfiNC£. 

Ch.  94.   for  the  purpose  of  making  a  title  to  himseif  under  it,  but  to 
Art.  4.    shew  a  title  out  of  the  demandant,  held  not  sufTicient  to 
s^'^v'-^y  repel  the  conclusioo  in  favour  ot  the  demandant,  as  iiie  jury 
might  presume  a  title  iu  the  aacestor  of  the  demaudant,  de- 
rim  Rom  the  patesl.  In  this  case  we  see  two  important 
prinelf^s  reeogeised :    1.  One  reoognised  in  Tjvm  tad 
Clark»  that  i%  that  die  tenant  in  a  writ  of  right  in  defionce  o£ 
his  posseaaoo  may  shew,  if  he  can,  a  title  in  a  third  person,  ae 
in  this  cnse  he  was  allowed  to  attempt  to  do  by  offering  the 
pntent  of  1697  :    2.  That  the  presumptiaa  isin  favour  of  tiie 
oldest  and  not  the  longest  possessioo* 
Art.  4.  Further  casts. 
3Eiu(,19S,      ^  ^'  ^^^^  negative  must  be  proved  when  the  affirmative  is 
wmiMMi^x.  presmMd,  though  the  general  rale  is»  the  aiHtiiiattfe  is  lo 
L  CoM|iaBf.  proved.   In  this  ease  he  that  pleads  a  negam  mttst  praweh* 
s«e  Cb.  80^      ^  2 .  Where  the  law  requires  an  act  to  be  done  b/  a  persoSi  to 
a.  l,a        omit  which  is  a  criminal  neglect  of  duQr,  the  law  presumea  the 
affirmatirc,  and  that  he  does  it,  and  requires  the  negative  prov- 
ed by  htm  who  insists  on  it.    Hence  where  the  pit.  declared 
the  deits.,  who  chartered  his  ship,  put  on  board  a  dangerous 
commodity,  (by  which  a  loss  happened,)  without  due  notice  to 
the  master      :   Held,  it  hy  on  him  to  prove  such  negative 
aTennent  And  k  bebg  proved  the  cominodiQr  was  defivend 
by  the  deft*s.  <^cer,  and  teeebed  by  the  first  malt  of  the 
pk*a»  ship,  which  first  mate  was  dead,  and  no  odier  panon 
was  present  to  depose  to  the  conversation  between  the  mate 
and  the  officer  t    Held,  Tilso,  the  best  evidence  of  the  fact 
could  only  be  given  by  the  delVs.  officer  wlio  so  delivered  the 
commodity  j  and  that  the  action  could  not  be  supported  by 
secondary  evidence ;  the  court  also  held,  the  ph.  should  have 
called  the  said  officer  as  a  witness.  Cited  1  Phil.  £v.  177, 178  ; 
2  Starkie,  139. 

6Crancii,  MoT  a  loDg  possessioii  in  sevefaBf  a  dood  of  pailitioa 

2a2,Hepiiam  niay  be  presumed ;  this  powsstion  was  ate  the  year  1773. 
s  H?n^  &  M     ^  ^*  Crrants  of  government  pNsomed  ;  tvs  from  the  kingt 

870, 3BI,       ^^^^T  Ions;  and  peaceable  possession.    12  Co.  4,  Crimes 
Archere.Sad-  Smith  ;  and  iJjdie  v.  Beard  ;   and  Homer's  case  ;  and  Eld- 
l^fl>eDn*»*  r'^'?*"  '  •  Knott.  The  principle  has  been  adopted  in  several  of  tiio 
Tucker.       United  States  ;  as  in  Virginia,  a  grant  of  laud  from  the  State 
has  been  presimied  from  a  quiet  and  iminternipted  possession 
above  sixty  years,  and  paying  quit-rent  before  and  taxes  ate 
the  revdutioo ;  so  in  North  and  South  Carolina,  from  loog 
possession  with  corroboratiDg  circumstances.   1  Bay,  86,  Al^ 
ston's  lessee  e.  Saunders.    So  of  slaves  on  Ipng  possession, 
and  using  them  as  his  &c.  Fitihu^  k  al.  e«  Anderson,  2 
Hen.  &  M.  289,  308. 
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^  5.  A  attests  B's  execution  of  a  deed ;  it  is  oot  hence  to   Ch.  95. 
be  presumed  A  had  notice  of  the  contents  of  it.   A's  posses-  Art.  !• 
tkn  of  Ind)  and  taking  the  rents,  is  preaooipthre  endenee  of  v^^/^»/ 
acini  in  A;  but  forty  yean*  afier-posaoauon  by  B  ufailo  A  ^^"X,^ 
lifod  near  and  knew  of  B's  pos8eaMi>  afibrds  aCfOnief  fra-  ^ 
aumption  A  had  only  a  particular  esiato. 

§  6.  A  deed  presumed  after  fifty  years,  while  a  conveyance  i  Cannes' B. 
might  have  been  claimed,  and  possession  went  with  the  ri2;ht  84.— dJoJuui. 
to  claim  ;  but  a  re-entry  for  not  paying  rent  will  not  be  pre-  ^ 
sumed  after  the  lapse  of  nine  years'  possession  only  ;  but  has 
been  after  fourteen  years.   2  Caines'  R.  382  ;  6  Johns.  R. 
S4. 

$  7.  A  power  of  attomey  preamned  after  forQr-far  yaaia  aJfohns.  r. 
lu}. ;  as  wlMre  a  deed  was  exeented  in  1767,  reciting  a  pow- 
er  of  attomey  from  aix  of  the  grantors,  for  the  whole  of  the  ' 

patent,  and  possession  proved  to  have  been  generally  accord- 
ing to  the  deed,  held,  the  execution  of  the  power  should 
be  presumed.    See  Ch.  15,  a.  4,  s.  30. 

^  8.  Facts  on  which  a  jury  may  presume  the  maker  of  a  jq  johas.  IL 
note  re-delivered  it  to  the  promisee,  or  consented  the  third  40O. 
peiaoo  midbt  deliver  It  to  him* 

$  9.  After  long  poneaaioii  a  jury  may  presomo  a  |rant  of  7  jumt.  r.5, 
land ;  but  every  presumptioii  is  agpinat  one's  extending  his 
grant  who  long  neglects  to  fence,  survey,  or  actually  possess  ' 
the  land  he  claims.  See  Ch.  89,  a.  4,  s.  31  ;  presumptions, 
as  Easements,  Grants,  &£c.  see  Ch.  69  j  74,  as  to  Lights  ;  Ch. 
79,  as  to  Ways  ;  Ch.  161,  sleeping  debts  for  20  years;  as  to 
Bastaids,  Cii.  60  -y  as  to  Boundaries,  Ch.  89 ;  and  twenQr  years' 
possession,  in  the  Index. 


CHAPTER  XCV. 


EFIDENCfi.  RECOBDS. 
Aet.  1.  Qeneral  primifUt, 

^1.  As  it  has  been  long  and  well  setded  that  records  are  Co.  L.  ht, 
the  highest  evidence,  so  hisrh  and  sacred  that  no  other  cvi- Bui.  N. 
dence  whatever  can  be  admitted  to  contradict  them  or  even  to  joi^^  i^287 
CfOiwtll  V.  Byrnes.—!  Eaat,  365,  Reed  r.  Jacksoa.— 2  DaU.  126,  Leech  v.  Armitafe.-— 1 

nn.  Kv.  sisAtsIv.  as^i  am.  21a  ^ 
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Ch  95*  firy  the  sense  (rf  thoiB ;  and,  at  the  roost,  other  en^f/am 

Art  \.    be  allowed  but  to  explain  them  whore  of  doubtAil  moaning  ad 
s^^'^./  appears  in  the  cases  of  Meath  v.  Belfieid,  of  Hynde  and  oth- 
ers, above  stated  ;  and  as  this  branch  of  evidence  has  already, 
in  a  50od  measure,  been  considered  io  the  article  respeciiag 
books  of  public  records,  in  ciiapter  67,  and  other  chapters; 
hot  a  fov  niltt  and  cases  need  be  included  in  this*  and 
thate  fonhar  to  Aav  «hat  tUnga  are  faeaHa^  and  how  to  ha 
aoiheaiicated  and  uaed ;  or  what  do  or  do  ttolooBlitdwl» 
or  explain.  Officers  having  the  oaio  of  records  can  ha  Obmb* 
med  as  to  their  condition  only,  not  as  to  their  substance. 
HowM  affi.      <^  2.  It  has  already  been  stated,  Ch.  81,  that  all  the  acts  at 
parTo? the**  clo'ngs  of  our  Federal  and  State  Lcc;islatures,  Executives, 
reconl,  •••    and  Judicial  courts,  entered  by  the  proper  ofiicer  on  oaih,  as 
Ch.a7,«.  1,1.  \fj       required,  are  records  f  and  ia  tiiis  Slate  tt  has  been 
decided  by  the  highest  court  of  law,  that  even  a  writ  filed  bj 
a  joitiee  of  the  paaea  k  hit  aanrt,  is,  whan  laftirad  lo  is  ha^ 
leoord,  a  part  of  his  reeoid ;  and  that  if  tbaftota^hi  thiawriib 
are  to  bo  proved  m  another  eonrt  or  pkce,  by  this  writ,  not  the 
^    writ  itself,  but  a  copy  of  it,  attested  by  hioif  is  the  kg^  aai- 
dence  to  be  used  in  such  other  court  or  place  ;  and  so  a  copy, 
accordiag  to  ottf  practicsy  if  in  another  causey  evea  bdiNe 
him. 

^  3.  And  f^enerully  it  may  be  added,  tli at  wherever  tlieUw 
appoints  a  persoii  to  act  ou  oath,  judicially,  or  miuisttif laUy,  or 
to  act  as  olork  or  registar  of  a  caort,  or  aC  a  piiHia  saspiBiaF 
tk>a  or  oommissiOB,  aad  rafoiias  hins  to  kaap  a  registw  of 


tho  acts  doao,  votes  given,  or  dacisioas  Mado  $  and  to  fiie  p*» 
pers  used,  and  material  in  each  case,  hisiagistsr-hook  aad  mm 

are  records,  open  to  public  inspection,  and  confined  to  one 
place,  and  copies  from  them  attested  by  the  sworn  officer, 
keeping  them,  arc  evidence:  and  if  as  to  any  snch  paper  filed 
a  question  of  for^!;ery  or  alteration  arise,  so  as  to  make  the  in- 
specliou  of  the  oiii^inal  essential,  then  it  is  moved  by  ducts 
tecum  for  that  purpose,  and  than  Mtomad  to  its  proper  plaee* 
a  Mod.  987.  $  4.  It  is  a  general  rule,  that  such  records  of  courts  of  law 
^ 'I'^'.^H  may  be  altered  or  amaodad,  iny  tima  hefere  final  judraiant. 

fHR). — 4  Com.       '.t.f-  ^  f' 

li  —h  Mod.  oven  in  the  inferior  courts,  any  time  in  the  same  term,  howev- 
3(>6.--stra.6,  cr  coutinued ;  therefore  it  was  held,  the  judgment  of  the  jus- 
^26;i.-2  balk,  jjppg  sessions  is  in  their  breast,  and  alterable  by  them,  aU 
the  same  sessions;  and  the  whole  sessions  is  one  day  in  law; 
I  T  1  ■!<:  Ca  '  Maule  &  Sel.  R,  229,  and  judgraent  relates  to  the  {m^x, 

179  181.-*  %  ^'  ^  Bun .  508,  a  distinction  is  taken  between  hual  and 
flhra.  8D8 — 3  interlocutory  judgnients,and  there  held,  that  mierior  courts  may 
il^  s'io^l.?^  set  aside  vardmu  lar  inagolaii^,  hitt  not  SB  tha  ontito*  bitt  a 
Borr.  an,  power  ta  set  aaida  any  wdiet*  the  same  term  fior  good  raa- 
], l  u  ct«8id«  sons,  seemii  to  he  essendtil  to  every  conrt  that  has  a  jury; 

a  judgment 
bydsunlt. 
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■nd  this,  in  fact,  is  the  effect  <^  a  loeeessful  modon  in  arrest  Ch.  9S. 
of  judgment,  to  decide  OB  wbkh  it  ift  th*  UtJBUf  of.jttdicial   >^rt.  2. 
power,  wherever  placed.  V.^V^^ 

§  6.  To  shew  when  a  court  may  amend  its  record,  belongs  4  Johns.  R. 
to  the  head  of  Amendments  ;  and  when  a  writ  comes  to  be  p'^g|.^JJ^^p"|^^ 
pending,  and  so  becomes  u  pai  t  of  the  record,  see  Ch.  29,  ^ 
a.  7.  frwid  or  mow 

UiiBditi»fctaMBittdtiy  ihi  www  eiBwr,  heaping  k,  atateef  ' 
•  aan  aC     aAaa  or  aaoR  anaaail,  if  there  be  aaa*  , 
li»  practice  be  ailiarwise,  and  if  a  record  of  the  Stata,  ^ 
the  State  laal  which  profaa  iiwlf ;  and  the  rule  that  the  seal  of 
the  State  proves  itself ;  is  understood  to  extend  to  the  Staia 
seals  of  our  respective  States,  and  tlie  practice  has  been  uni- 
formly accordingly  ;  and  whenever  a  copy  or  certificate  of  re- 
cord, attested  by  a  State  officer  has  been  sent  abroad,  the  cer- 
tificate of  the  governor  of  the  State,  and  State  seal  affixed, 
have  ever  been  deemed  the  highest  evidence,  the  certificate 
stating  the  atiestiog  officer  is  what  be  espressos  himself  to  ba* 
$  8.  Ib  mdm  m  aafca  aapiaa  af  faoarai  avidaiice,  it  mum 
feail»lapl4aigraf  tha  itlattiDg  oAaar  aa  wall  to  ntkaoui 

I  to  kaaplba  iaaoidB»  and  gaaotaBf  whapatai  iha        - - 
of  the  atteaiiog  officer  is  questioned,  it  miisl  ba 
proved,  for  lus  copies  ara  striodjr  aiada  uadar  aaib. 

^  9.  Cases  against  the  record,  and  so  not  assis^nable  for  ar* 
ror,  are  properly  considered  under  the  head  of  ferror. 

Art.  2.  English  cases  Sf-c.    "  If  the  existence  of  a  record  ^  gj 
be  denied,  it  shall  be  tried  by  nothing  but  itself,  that  is,  upon  24,  ' 
bare  inspection,  whether  there  be  such  a  record  or  not." 

^  1,  Generally,  a  record  not  conclusive  as  to  the  day,  as  in  ^lor.  E. 
Hj^ide's  eaae ;  aad  so  a  felony  may  be  laid  one  day  and  prov> 
ad  aiaihai,  aad  if  die  iury  find  generally,  they  da  aot  mt  die 
tiM,  haaoa  Aa  laaard  aa  la  tima  is  aal  aaaisiariva ;  and  if 
a  IbrMnM  be  inoanady  the  grantee  or  lessee  of  tlie  offender 
wqrpraaadM  traa  lime;  but  if  iIm  jaijr  tbi  tiw  lioie  af  the  ^ ^* 
fiict,  all  persons  are  concluded. 

^  2.  The  whole  term  being  but  one  day  in  law,  the  day  5  ^^^^ 
usually  is  not  material  as  to  ilie  evidence  of  a  fact  ;  but  is,  319. 
when  the  party  ought  to  shew  a  thing  dooe  oo  a  precise  day 
of  the  term. 


§  3.  In  this  case  it  appeared  by  the  record,  that  E.  Rukur 
was  sworn  as  a  iuror,  and  as  a  person  returned  on  the  priuci- 
pal  pannel  ;^Mdt  il  waa  directly  against  the  record  to  say  be 
wiiiMlfttnniadf  and  all  afidanee  la  that  purpose  properly 
daaiad.  60  whara  the  laaeid  aaid  A  B  waa  awoni  oa  die 
prindpal  paonel,  aad  aoodiar  A  B  awani  as  a  triisroan,  baldy 
tabaaydaic  dw  lemd  to  layi  dMy  wata  oaa  aad  the  caaia 
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EVIDEICCE. 


Ch.  95.  penoD*  Parol  evideoce  inadroiasiS^  to  prove  a  record  hs9 
Art,  3.    been  ameiMtod*  but  may  be  to  prore  it  bu  been  eom^^ 

1 W.  m.  664.  ^  4.  Held  in  this  case,  it  was  not  against  the  record  to  prove 
--I  Wilt.  43,  tiie  vouchee  died  May  10,  before  the  judiEniicnt,  thouccli  that 
AVi-ooe/  fiction  related  to  a  prior  day,  and  though  it  appeared  oa 

the  face  of  the  record,  that  she  appeared  bj  attorney  at  tfae 
tetnm  of  the  mammaai^  to  wit.  May  16 }  fcr  the.  deifli  it  a 
coflateral  matter  and  not  eontraiy  to  the  record.  As  to  tiow 
of  judgment  the  court  would 'see  it  could  not  be  gifeo  againal 
the  vouchee  till  the  retnni  of  the  writ  of  summons  to  her, 
wh;ch  rebutted  the  fictitious  relation ;  and  to  the  other  point  the 
record  only  said  she  came  in  by  attorney,  but     does  not  say 
any  tlnng  of  her  actual  existence  at  that  lime,  but  puts  a  mat- 
ter in  issue,  properly  triable  by  the  country.'^  Appearance 
io  person  and  by  atioruey  very  different. 
Akt.  3.  American  catet, 
1  Maatit.     •  ^  1.  It  is  against  the  record  lor  a  Inror  to  testify  he  did 
^  '  Phu  ^  ^  verdict  as  it  is  racoided,  and  be  is  estopped 

Ugl  '  to  do  it.  But  he  is  a  witness  to  ptove  gross  midbebafiour  in 
the  jury  in  order  to  grantug  a  new  trial )  this  is  not  agamat 
the  record  ^-^t  it  is  not  such  bebavioiir  to  average  the  dam. 
ages. 

Bay.  E.84,       ^  2.  Inventories  and  appraisements  admitted  to  record  prove 

AnStfiS**  ^"^^      ^^^^'^      ^'^^  property  of  the  deceased,  as  to  execu- 
tors and  administrators. 
« Root,  250,      &  3.  Held  in  Connecticut,  a  statute  book  printed  by  a  pri- 

*^00  O  fill 

V.  Squire  h  '  printer  is  no  evidence,  alleging  the  court  b  bound  to  know 
ai.  the  laws  of  this  State  and  of  the  Uoiled  States;  but  is  not  pre- 

sumed lo  know  the    particular  nmnioipai  regulatioiis  cf  the 
diflbrent  States,  they  must  be  proved  libs  Otlier  facts  by  legal- 
ly authenticated  copies.*'  And  in  1  DaU.  462,  "  where  a  loose 
printed  copy  of  the  laws  of  Virginia  was  admitted  in  evidenee, 
this  copy  was  printed  by  the  low  printers  of  the  Stale." 
IDay'iCaiesi        4.  If  aclei  k  in  a  State  couit  enter  up  judgment  against  a 
IJV™'*^**  deft,  by  a  wrong  name  by  mistake,  as  against  Miller,  callod  in 
2,28.  the  orij»;}nal  writ  Wilier,  and  amend  it,  a  Federal  Court  will 

adniii  liie  amended  record  and  alter  tlie  wiil  of  error  accord- 
ingly. 

isb"  s"'  ^  ^*  "^^^  ^  record  of  acourt  of  another  State  will  notbo 
V  Biagse      received  b  evidence,  unless  attested  aceorduig  to  the  act  of 

Congress  of  May  2C,  1790,  and  March  27,  1804  ;  tbe  first 
cited  Ch.  81,  a.  2;  and  the  second,  of  March  27,  1804,  la 

cited  at  large  by  Bayard,  31,  32  ;  in  substance,  "  all  records 

and  exeinpKficiitions  of  ofTire  hooks,"  "  kept  in  any  public 
office  in  any  Stale  not  appertaiiunjr  to  a  court,"  shall  be  "  ad- 
mitted in  any  other  cou;  t  or  oiiice  in  any  other  State,  by  tbe 
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attestation  of  the  keeper  of  the  said  records  or  books,  and  the  Ch.  95. 
seal  of  his  office  thereto  annexed,  if  there  be  a  seal  j"  with  a    Art,  3. 
certificate  of  the  presiding  judge  of  llie  court,  or  of  the  gov- 
ernor, or  of  "  the  keeper  of  the  great  seal  of  the  State,  under 
the  State  seal,  that  the  said  attestation  is  in  due  form  by  llic 
proper  officer;"  and  the  clerk  of  the  court  must  "  certify  un- 
der his  hand  and  seal  of  his  office  that  the  said  presiding  judge  « 
is  duly  commLssioDed  and  qualiied."   And  both  acts  ate  ex- 
%mM  to  tbe  miimitg  of  me  United  States  Be jivd  notices  ^  inn 
Btftiett  fw  Knigbt,  end  tben  Amstraog  e.  Ctrm'e  eoors^  m 
«bich  otsee  jee.  Debt  on  Judgnent  Ai  to  the  effect  of 
meofda  lo  bind  or  estop  parlies  and  privies,  see  the  next 
Chapter,  and  aleo  Estoppels ;  and  M'Nally,  318  &c. 

$  6.  It  must  appear  from  the  record  itself  the  point  was  in  is-  ^  Johns.  R. 
sue,  to  make  the  record  conclusive  evidence  on  tliat  point ;  as  uljfJi^'*"^ 
the  record  binds  only  as  to  the  points  in  fact  in  issue  on  it.  And 
no  evidence  can  be  aUovved  to  shew  that  any  particular  malteri 
not  in  issue  on  the  record,  was  considered  by  the  jury. 

§  7.  Sureties  having  notice  of  a  suit  against  an  ojficer  es-  6  Jobns.  R. 
lof»id  hy  ike  recwrd  tn  tl,  ^c.    As  where  a  prisoner  gave  {^t?^ 


bond  «iidi  ■uielMe  Ibt  ibe  liber^  of  the  iod-yard,  and  eaeap-  Brigh.m  &di. 
odyaodtttMlioBwaabioogbtagMnitlfae  sheriff;  and  die  so- -i  Johns,  r. 
Mdee  «oi«  noti6ed  of  the  siiit,  end  aided  the  sheriff  in  defend-  ^J^;^^ 
w%  k.   Afterwards  he  «ad  tboai  en  the  bond,  for  his  iedem-  n.'  '  ' 
ttily*  Heldt  the  former  recovery  was  oooohisive  evidence  of 
the  escape,  and  this  record  bound  the  sureties.    Verdict  wid^ 
out  judgment  is  evidence  of  the  actual  damages. 

^  8.  Statutes  for  safe  keeping  the  public  records  of  the  courts 
of  justice  he.  in  Mass.,  of  Feb.  16,  1788^—- of  Feb.  10, 
1816,— of  Maine,  1821,  ch.  108,  109. 

^  9.  Proceedings  in  chancery  are  not  records,  for  the 
judgment  is  there  senmdnai  mfimm  §t  hamm,  and  not  9ecun- 
itrnhmmJUi^^  hence  not  the  preeodeot  of  justice,  as  not 
b«Bg  the  BMBMriak  of  the  laws  of  England.  Bel.  N.  P.  935, 
936  ;  Elpb  D.  351*  But  wherever  a  party  in  chancery  statee 
a  matter  w  a  matter  of  fiMsl,  on  wbic^  he  grounds  his  ehdsa 
or  defence,  such  fact  proved  is  evidence  against  him.  But 
such  fact  must  be  staled  with  the  knowledge  of  the  party  and 
not  be  a  mere  surmise  of  his  counsel.  7  D.  &i  E.  2 ;  Bui. 
N.  P.  236 ;  6  D.  £.  3.  Nor  is  the  answer  of  a  guardiaa 
or  trustee  binding  on  the  minor  or  cestui  que  trust ;  2  Vent. 
70  ;  o  Mod.  239  ;  nor  of  the  aHenor  on  the  alienee.  Salk. 
286  \  £sp.  D.  752  ;  5  Mod.  10    Bui.  N.  P.  237,  238. 

AWte.  8eo  varieos  teferenees  to  laoards  eoinnlece  in  re- 
plerin  and  other  eases,  10  Weotv.  Indts  of  MMonees^  97 
ID  102. 

VOL.  m.  65 
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CHAPTER  XCVl. 


VERDICTS  AND  JUDGMENTS. 

Abt.  1.  Qimti  wrhapkB, 
Pleas  of  for.     ^  |.  ^Mwlt  mi  JwigmtMU  being  mUtert  of  record  lum 
roeotaln  bar      the  binding  fofce  end  efieets  of  records  as  far  as  tbey  ap- 
hic.  cii  156.  ply,  and  like  «U  other  reeordf  are  evidence  of  .the  facts  coo- 
mT^ifc—  them,  not  to  be  contradicted  or  varied,  though  ax- 

Cb.*i7S», a. 9,  plainable  where  doubtful;  but  the  object  of  this  chapter  is  to 
caaes.— inquire  how  far  they  are  evidence  to  bind  or  not,  parties  or 
D.786^79B.  privies  or  others.  The  verdict  in  the  case  beinj;  the  founda- 
tion of  the  judgment,  and  g:enerally  of  no  ellt  1 1  wliere  not 
sanctioned  by  one,  ii  is  very  proper  to  consider  liiem  u^ether. 
To  use  the  verdict  the  judgment  must  be  prodoced.  Btd.  N. 
P*  334« 

^dZ)^tt^  ^  ^'  ^  general  role  is,  diet  the  mdiet  and  jodgneot 
tojowMtw.    on^  admissible  evidence  to  hind  and  bar  dl  parties 

I  ex,  in,  and  privies  to  it  in  that  case,  when  they  shall  contend  nhoot 
Ev  'ssi'^Leww  points  decided  in  it,  in  another  case  or  action. 

is  r  ctflrges.  And  "  a  judgment  of  debt  if?  conclusive  evidence  of  it  against 
Ssi  ^boii  I        parties.    And  if  any  question  [iriae  respecting  lands,  and 
51?!— Modf         verdict  of  a  jury  is  given  on  it,  surli  verdict  is  received  as 
142.-lMor.E.  evidence  of  the  fact  it  6nds,  in  any  future  dispute  Ix  tween  the 
^^^2^*^  same  parties  or  others  claiming  under  them,  though  the  dis- 
Uoi.— 3.     pute  is  in  respect  of  other  hinds.  But  as  against  third  persons, 
Com.  D.  S8I.  a  verdict  in  a  civil  case  is  no  evidenee  whatever  |  ibr  the  first 
2\\^2\i,^i'.  principles  of  natural  justice  require  that  a  man  should  he  heard 
— ri>.>v',43i!  before  his  cause  is  decided,  and  if  he  were  to  be  bound  or  in 
--2  K.  I  h        least  deeree  preiudiced  by  a  verdict,  where  be  had  no  op- 
Turpiaiadnir.  portuoiiy  of  cross-examming  the  witnesses,  it  would  in  eflect 
r.  IliojiiM.    be  ovcrturninc:  this  most  salutary  rule  of  jurisprudence.  Even 
where  an  ejectment  was  brought  against  sever:il,  and  ibere 
was  a  verdict  against  one,  tiiis  was  held  to  be  no  evidence 
ntsain^t  tiie  others,  because  they  could  not  have  an  attaint." 
Case  r.  Reeve,  14  Johns.  R.  79,  ch.  96,  a.  4,  s.  1.  Where 
underwriters  on  the  same  policy  agree  to  he  bound,  &c.  4  D. 
&  E.  590. 

(uWk  l.  e.  ^3.  Rule  second.  It  is  another  general  rule,  the  benefit 
V  iH  ^li  *  mut4»al,  and  no  one  shall  use  a  verdict  or  judgment 

Atod.  343—  against  whom  it  cannot  be  used.  Hence,  if  in  an  action  be- 
I  Mor.  £.  97,  fwceo  A  aod      A  has  a  verdict,  C,  no  party  to  the  aetioo, 

9B,  39C— 

1  Rsp.  9—1  Jobn«.  R.lfljK.I^wliatkal.r.  Wnioiilb«W4  JoIiiis.It  7a,Guer.R•ev•--- 
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shall  never  use  it  in  evidence  against  B,  in  an  action  between   Ch.  96* 

C  and  B,  for  it  would  be  unjust  to  allow  C  to  use  this  verdict    Art,  !• 

igtioft  B,  wlrioh  B  oould  ooc  mt  igsiint  C ;  ip  C  aluJl  not  K^^y^sJ 

iMciftt  a  fcaaifit  fiom  t  mdiet  ftom  wliiGh  b«  can  raeeive  no 

prejodio*.   Bat  there  is  an  excepcioii  to  this  role  $"-ae  iHiere 

a  flun  is  privy  in  estate  wA  tbe  person  who  teisovers  the 

▼erdiety  as  in  this  case  it  is  evidence  for  him,  thoo^  he  would 

not  have  been  bound  by  it  had  it  been  the  other  way. 

^  4.  Rule  3.    Tt  is  another  general  rule,  that  t!ic  rca!,  not  pp«g^-6iy» 
,   ^       ,    ,         .         ,      .  .    °        .          '       ,     ,        ,       ,  Kinneraly*. 
the  nominal  parties  and  f>nv?es  in  nctions  ore  to  be  bound  and  orpe.  1 

harred  by  verdicts  and  judgments  ;  ihui  efore,  a  recovery  "  in  i'iiil.Ev.241, 

an  action  of  trespass,  asrainst  one  wlo  justified  as  servant  of 

A,  is  admissible,  thougii  not  coaclubive  evidence,  in  an  action 

against  another  servant  of  A  for  a  similar  trespass."  14  Johns. 

$  5»  Rule  4.  Another  genera]  rale  isi  that  where  a  verdict  bui.  n.  p. 
in  nerininalcaee  finds  a       at  biganij,  bjr  the  deft»  another  f^£^ 
person,  not  a  witness  in  the  case,  ma^  nae  this  verdiot  aganst  riaU'i  £Ja 
such  deft,  in  another  suit,  or  agabst  such  other  person,  for  it 
proves  a  fact ;  as  if  in  such  case  after  the  death  of  the  deft., 
his  second  wife  sue  for  dower,  such  a  verdict  is  evidence  she 
is  not  his  lawful  wife.    But  if  he  be  acquitted,  it  is  no  evi- 
dence to  support  the  second  marriage,  for  it  proves  no  fact ; 
for  he  may  be  acquitted,  because  he  had  reason  to  believe  his 
first  wife  was  dead  &ic.,  wiiliouL  supposing  the  second  mar- 
riage a  legal  one.    A  former  judgment  is  a  bar,  if  pleaded,  not 
if  given  m  evidenee  on  tbe  gooeral  inoe^  as  then  the  delt 
leaves  an  to  the  jury.  SBar.  Is.  Alderson,  869 :  3  'East 

m. 

$6.  Rule  5.  Another  general  mle  k, if  iheerown  or  gofetn»      ^^-  m, 
mentonan  information  tnreahin  a  propercoort,  has  judgment,  sboU^iMa. 
it  is  conclusive  evidence  to  vest  the  property  in  the  pubUc,  9,  * 
**  and  not  to  be  controverted  in  a  civil  action,"  on  seizure.  And 
see  Ch.  187,  a.  14,  s.  20.    First  action  baisaseeood.  8 
Johns.  R.  453,  470  ;  0  Do.  232. 

§  7.  Rule  6.    AnoLher  general  rule  is,  that  where  the         2.  »• 
matter  in  dispute  is  a  question  of  public  right,  all  persons  in  e.  8«.— 3  D 
the  same  situation  as  tiie  parties,  are  affected  bv  a  verdict  on  b  £.  32, 33, 
die  pobty   and  it  is  endenee  to  snpportor  defeat  the  right  ^^/^pj^fj 
claimed*  Thas  a  verdict  finding  the  right  of  a  city  to  toll,  ev.  4«,  47.I1 
the  right  to  elect  a  cfanfiob-watden»  a  costoma^  nf^  of  con-  1  p-  w.  289, 
mon,  the  liabilitjr  of  a  parish  to  repair  a  particnkr  load,  a  piib-  ^^nton 
lie  right  of  way,  or  the  like,  is  evidence  for  or  against  the  00»*  ch.  90,  a.  4/ 
torn  or  right,  though  neither  of  the  litigating  parties  are  nam-  JfJ^Tw"^^* 
ed  in,  or  claim  under  those  who  are  parties  to  the  rocctd*''  4  s  i—iS' 
1  Barawall    Aldersoo,  a? ;  1  Phil.  £.  343.  £»«t.  471.-. 


..uu  by  Google 


KVU)£NC£. 


Ca.  96.      ^  8.  Rule  7.   And  it  is  another  rub,  that  «  YeRfet  is  no 
•if rf.  1*   efidenoe  until  final  judgment  be  entered  upon  it  $  far  t&M 
K^^*^^J  judgment  entered^  it  maj  be  anesied.  The  Terdict  set  naMe 
1  stm  i<K2,        2  Bin.  70;  3  Esp.  R.  648,  Gerlmul  e. Scoooes»enl dfiO ; 

w.Mer*      Willes,  367  ;  Bui.  N.  P.  248. 

M'Fermn  v.      Rule  8.  A  verdict,  finding  a  fact  oODtraiy  to  wiiitthe  pei^ 

'''''^•'o'-.         ligg  agree  is  void.    3  Crnnrli,  270. 

to8l8'^''d^  §  9.  The  judgment  of  ao  ecclesiastical  conrt  in  England, 
318  to  320.->  '"Joking  void  a  first  marrias^e,  is  no  bar  lo  ao  intiictment  for 
y  Co.  119.  biejamy  at  common  law,  if  ihe  woman  marry  a  second  husj- 
banii  living  tJie  first.  AiiU  liic  conviction  of  liie  principal  is 
re*  ti^ir  mio§  ode,  as  to  the  accessary,  and  he  may  contro- 
vert every  part  of  it  as  to  law  or  facL  Sundry  easesy  Fostei's 
€.  L.  365  to  808  $  1  Pbil.  Evid.  348, 349. 

1^  10.  A  wrdkt  on  misjoined  counts.  This  may  be  for  the 
pit.  on  those  counts  well  joined,  and  for  the  deft,  on  the 
others,  and  then  there  will  be  no  cause  for  arresting  the  judg- 
ment. Was  an  action  against  a  sheriff  for  n  false  return,  the 
first  six  coimts  were  in  tort,  and  the  four  last  in  cusmnpsit. 
Verdict  for  the  pit.  on  the  first  six,  and  for  the  deft,  on  the 
last  four,  motion  in  arrest  of  judi;mont,  because  the  declara- 
tion was  bad  inUiOf  and  this  verdict  could  not  cure  the  defect; 
and  referred  lo  Bage  e.  Biamiael,  8  Lev.  99.  But  oonit 
•aid,  that  case  had  bad  its  daj,  and  it  was  time  it  shoohl  oeaee, 
end  referred  to  Eddowes  e.  Hopkms,  eited  Cb.  183,  a.  ft,  a. 
10;  Hancock  o.  Hay  ward,  cited  Ch.  137,  a.  13,  s.  6 ;  Wil- 
liams V,  Bruden,  cited  Cb.  184,  a.  9, 8.  10 ;  pnacipal  ease  3 
Maule     Sel.  R.  533. 

§11.  Date  of  a  judgment  to  he  erplmned  by  parol.  As 
where  the  record  of  one  has  been  made  up  generally  of 
the  term  in  which  rendered,  evidence  aliunde  is  admissible  to 
Drove  the  precise  day  on  which  rendered.  2  Day's  Ca.  25S, 
Young  v.  Kenyon  ;  Ch.  93,  a.  2,  s.  6. 

A  judgment  or  deeree  of  a  court  is  oondusive  on  the  par^ 
ties,  until  disaffirmed  on  appeal,  or  set  aside  in  a  due  eoune 
of  law.  1  Day's  Ca.  179,  Bodi  t.  Sheldon  |  1  Phil,  fivid. 
243,  244,  245. 

^  12.  Verdict  for  one  mill,  no  judgment  can  be  entered,  aad 
if  entered  is  erroneous,  though  for  cosis  only.  3  Caines'  R. 
81,  Brown  v.  Smith. 

13.  A  judgment  is  void  entered  in  vacation  at  a  jndee's 
chambers,  under  the  statute  of  Feb.  20,  1794.  1  PeooiDg. 
151,  Penn  tr.  Meeks. 

^  14.  A  man  cannot  collaterally  question  a  judgment  of  a 
court  of  law,  or  a  decree  in  equity,  to  wfaicb  he  is  a  oarty. 
Hence,  no  action  lies  for  geuiog  a  decree  by  false  and  lolled 
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mMtMB  vhOe  in  force,  lor  such  ftclioii  would  tnnpeich  ft.  3  Ca.  9tk 
Day's  Ca.  30^  Paok  t.  W<»iMnAgt*  Jrt.  1. 

§  1 5.  Two  are  on  a  jcttot  oootraet»  ia  defaulted 
and  the  other  has  a  verdict,  judgoiMit  amX  be  Ibr  botlu  3 
Di^*s  Ca.  306,  Champlin  v.  Tilley. 

^  16.  The  Suprc  Hie  Court  in  Connecticut  has  an  equitable 
jurisdiction  over  judgments  entered  on  bonds  uad  warrants  q£ 
attoroey  3  and  on  a  cicdi!or>  ajjplicalion,  staling  a  judgment 
had  been  fraudulently  entered  up  ou  a  boud  and  warrant  of 
attorney,  an  issue  was  directed  between  the  parties  to  try  the 
Mb  of  tfaa  aOe^Mtey  uid  pk*  wis  hold  to  prove  the  con- 
mdentioii  of  the  hoad»  ud  the  oradhor  aKoved  10  nhfom 
wtttm^  io  tfaoMMof  the  deft,  toattead  tbetritL  9  Johns. 
R.      Frasier  e.  Frasier. 

^  17.  AAere  verdict  finding  a  promise  intended,  a  conside-  2  Day's  Ca, 
ration  was  proved.  Kirby,  4(^,  Hall  v.  Crandall.  An  infant's  ^ 
appearance  by  attetoey  oennot  be  takeo  advaotage  of  after 
verdict.  Id.  407. 

^18.  Verdict  for  the  pit.,  for  the  demanded  premises,  the 
premises  in  dispute  are  inlended.  Kirby,  407.  A  verdict  is 
not  vitiated  if  the  jury  mistake  tiie  law  or  evidence,  as  in  Con- 
necticut they  are  judges  of  both.  Id.  422,  Witter  0.  Brew- 
ttar.  On  a  speoud  verdiet  the  eooit  oeiiMl  inlend  any  thing 
net  fiMind.  1  Cainee*  R.  60. 

<^  19.  Fmrikt  migmmilff  mimL  In  ^eetment  fiir  two  2  Ony'sCa. 
]»eeet  of  laad^  deeonbed  by  metes  and  bounds ;  verdict,  the  J^viIijamT 
deft,  has  dooe  wfingand  dineiain  as  in  the  pit's,  declaratkm 
alleged,  ao  far  as  respects  the  pit's,  right  in  his  mother^s  dower, 
so  find  for  hiin ;  this  finding  is  certain  en6ugh.  Assault  and  Kirbj,  426, 
battery.  Plea  in  abatement,  pit.  wns  a  runaway  ne«;ro,  a  slave  ^ttb k «i. 
for  life,  travelling  widioui  a  pass,  and  beins;  found  by  the  deft. 
at  the  city  of  N.  was  taken  up  to  be  rxatnincd  by  the  proper 
authority,  niul  tliat  neither  party  Hvf\s  within  the  jurisdiction  of 
N.  Replicaiion,  the  pit.  lives  wiiliin  die  jui  isdiction  of  N.,  and 
traversed  he  was  a  slave.  Verdict  for  tlie  pit.  good,  though  it 
cnuUed  the  pert  statng  the  ph.  wee  e  ftioaway  negro,  that  not 
being  e  awterial  pntt  of  the  issue.  Ph.  lays  seveiel  breeohes ; 
pknyftdissfaaigeof  pBrt;is800  enthe  nsidoe ;  general  verdiot  1  Ca. 
for  the  pit ;  court  intends  it  found  damages  only  Ibr  the  J  chJpma'ir. 
breach  not  eovered  by  the  special  plea.   Verdict  cures  the  —1  Day's  Ca. 
want  of  averring  notice  in  a  declaratioD  in  ■liiiwpnV  against  a  i^Sp«Boer 
town  for  niajntn!nin<!;  one  01  its  paupers. 

<^  20.  JVoZ  svfficientiy  certain  <^c.  Trespass  a2;ainst  several  Kirby,  19#. 
defis.  who  severally  plead  not  guilty.    Verdict  finds  for  the 
ph.,  omitting  to  mention  two  of  the  defts.  Verdict  set  aside,  as 
not  couforming  to  the  i$sue.  K-iibum  v.  Waterous« 
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Ch.  96.  Fomd  in  the  SupHefior  Court  a  wiU  was  eseevted  hf  ihe 
jSfU  S*  teslatriz,  and  subscribed  by  three  witoesses,  ell  Ui  her  pre^ 
v^VXi^  '  verdict  does  uot  fiud  •  gpod  will.  But  fiudiog  the 
2  Day's  Ca.  devisoo  did  by  direilB  end  fbxtuf  ioduee  and  eecree  the 
*^vP'"^"*  testator  to  execute  the  will,  is  a  good  finding,  as  this  word, 
»•  coerce,  gives  a  clear  meaninsr  !o  the  words,  threats  anr^  fat- 

1  Penning,  ^^^i/i  ^^^^  shews  they  were  uniawfcil.  So  by  fair  construc- 
273,  Whii-  tion  the  verdict  was  deemed  sufficiently  certain.  Qui  tarn 
lock«.Toinp-       iiji-ee  several  penalties,  thirty  dollars  cacli  ;  verdict  for  one 

penalty  not  staling  lor  which  otience,  bad  and  loo  uncertain. 
dDfty^tCa.      (^21.  After  verdict  in  assiunpsit  the  promise  alleged  may 
iZi^^v^    be  considered  as  an  express  or  even  a  written  proouse. 
Todd.  $  32.  There  is  no  legal  verdict  but  a  public  one  delhrerad 

^  R^t  ^  court,  and  until  it  is  received  and  recorded  the  jurors 

SerwoodL         ^^^^^    though  the  parties  agree  the  jury  may  deliver  a 

sealed  verdict ;  and  the  jury  may  be  polled  when  they  gire 

in  their  verdict. 

1  Mor.  E.  93.  Art.  2.  English  cases  ^c.  us  to  privies.  <o  1 .  A  verdict  for 
730^pn^^"  or  against  the  lessee,  is  evidence  for  or  againsl  him  in  rever- 
Crottcb.—  ^  *  verdict  for  him  in  remainder  is  evidence  for  a 

1  PhiL  Evid.  subsequent  remainder-man  in  the  same  deed    for,  though  be 
^  ^     does  not  claim  under  Urn  for  whom  the  verdict  was  given,  yet 
he  ckims  under  the  same  deed*  and  the  same  ph.  is  in  both 
actions.  2  Mod.  143,  as  to  privies. 
Ball.  N.  P.       ^  2.  If  there  be  a  trial  oi  title  between  A,  lessee  of  £,  ph., 
^J'l'Jd  —  ^    ®*  deft.,  and  a  verdict  against  B,  and  afterwards  a  trial  of 
1  Miui.437.        ^^^^  ^^^^  between  C,  lessee  of  E,  ph.,  and  B,  deft.,  C 
may  give  said  verdict  in  evidence  againsl  B,  for  the  verdicts  in 
both  actions  arc  on  the  same  point.    But  there  is  no  privity 
between  the  executor,  and  heirs  and  devisees. 
1  Mor  V  99  ^*  ^^ssee  ol  li,  brings  ejectment  against  D,  and  ver- 

^1  i'hii.  Lv.  diet  for  D.    This  is  evidence  against  B,  for  possession  of  B's 
SM,  947.     lessee  is  his  own  possession,  as  the  lessee  only  holds  in  B*8 
name,  and  B  in  such  ease  may  give  any  matter  in  evidence  as 
well  as  A.   Hence,  as  A  has  the  possession  of  B  as  his  bailifl^ 
if  iliere  be  a  verdict  against  that  possesion,  it  concludes  B,  for 
he  had  liberty  to  cross-examine  as  well  as  A.    But  according 
to  Glynn  J.  it  is  different,  if  A  be  tenant  for  life,  and  B  rever- 
sioner, for  then  A  has  an  independent  r«;tnte,and  is  seized  in  his 
own  right,  aad  may  pray  aid  or  not  oi  the  reversioner,  and  if 
not,  he  cannot  interfere. 
Hard.  472. —      §  4.  In  ilii^  authuniy  it  is  stated,  as  above,  that  a  "  person 
}  Mor.  £.  98,  that  is  not  prejudiced  by  a  verdict  can  never  give  it  in  evi* 
Pemb^ke  -I  ^cnce,  tbough  his  title  turns  upon  the  same  point,'*  because  if 
Bull  >  p     a  stranger  to  the  fact,  it  »  rer  novo,  between  him  and  the 
472  Ilf*^*  deft. ;  and  if  no  prejudice  to  the  pit.  had  the  verdict  been,  aa 

Fhli.  Er.  949,  SBO.-x-I  Mob.  8S8,  <%tipsiaii  ?.  Cbtftouui^  Wheat.  918,  Boir  t.  Gnta. 
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h  iiiS^»  tbe  other  wtj,  he  cto  hive  no  benefit  from  it,  for  as  Ch.  96. 
the  cause  is  a  new  nuitter  bedreeo  the  |>arties,  the  juty  ought   Art^  d* 
not  to  be  infhienced  by  a  former  verdict,  which  supposes  the  ^^y^^ 

raiice  already  dccidorl.    As  if  A  prefers  a  bill  against  B,  nnd 

B  one  a£;ninst  A  and  C  as  to  the  same  matter,  and  a  trial  at 

law  is  directed,  C  cannot  give  in  evident  e  tlie  depositions  in         .  ^ 

the  cause  between  A  and  B,  but  it  must  be  tried  entireljr  as  a 

res  nova. 

§  5.  A  verdict  for  or  against  a  pit.,  with  proof  of  the  evi-  ^jJJ5p*'^p» 
dence  by  faini  ^vwy  it  Ofidence  in  wo/Qun  wsCioB  sgiiMt  Mm  ^  g9.,.lBiiiL 
Ibr  the  same  ihiog.  As  where  a  oonunoa  cuxier  tiie«  A  fi»  if .  p.  M 
Soods  deliyered  to  him  by  mbtike,  and  a  vwdiet  is'  lor  or  • 
•gUDst  the  pit.,  wfth  tbe  proof  by  him  given,  it  is  efidenee  in 
«n  action  by  the  owner  agpinit  the  cirrier  lor  tbe  Mme  goods; 
jper  Holt. 

6.  Somewhat  on  the  same  groimd  stands  a  nonsnil,  ^vitb  Ball.  N.  P. 
proof  of  the  evidence  on  which  tbe  pit.  is  nonsuited.    Tliis  jJJ'^Jtton*' 
is  evidence  against  him,  ii  lie  sue  again  for  the  same  thing,  v.  vi^alter— 
Here  he  is  not  barred  by  verdict,  but  by  bis  own  evidence  iMor.  £.©3. 
and  shewing  iu  a  former  action. 

Richardson  tr.  Williams,  "  a  verdict  in  a  civil  cause  may  be  WMN.tW. 
nyen  ia  evidence  in  a  criminal  cause,  but  not  vies  eem." 
This  is  not  acoordug  to  modem  practice,  and  very  question* 
able. 

$  7.  It  was  held  b  thb  ease,  that  a  eonvietion  here  ooold  12  Mod.  sas, 
be  no  evidence  against  the  warden,  in  debt  on  tbe  bond,  nor  ^.^^^^q 
Ibr  the  ]irisoner,  in  false  im|MrisQiunent  sgainsi  the  warden,  ihe  Firct  — 

because  hot  between  the  same  parties;  for  a  conviction  at  the  1 1'htt.  £vid. 
pnit  of  the  kintr,  for  a  battorv,  ennnot  be  ^iven  in  evidence  in 
an  action  of  Ik; -pass  for  die  same  battery,  nor  virr.  versa  •  tlie 
like  law  of  a  usurious  contract.  And  "no  record  ot  convic- 
tion or  verdict  can  be  given  in  evidence,  but  such  whereof  the 
benefit  may  be  mutual,  viz  :  where  tlie  deft.,  as  well  as  the 
ph.,  might  have  made  use  of  it,  bring  it  into  court  and  give  it 
m  evidence,  in  ease  it  did  make  Ibr  hun.  So  if  the  reoord  had 
been  ki  the  Mt,  advantage,  and  he  eonM  not  ^ve  it  in 
evidence,  the  aeft.  ihail  not  give  it  in  evidenoe  ibr  that  vniy 


reason." 


{^8.    A  judgment  or  decree  of  tbe  same  oonrt,  or  of  one  of  2  w.  n.  SS7 

eoneurrent  jurisdiction,  directly  upmi  tbe  point,  may  be  plead- 

ed  as  a  bar,  or  cjiven  in  evidence,  as  conclusive  between  the  same  ^jy^plj 
parlies  upon  the  same  matter  directly  in  question."  As  if  A  bring  evIJ.  254  ' 
trover  to  recover  personal  property,  and  verdict  is  against  him  SUuie'tcM*, 

on  the  merits,  tliib  v(  idict  is  conclusive  evidence  in  an  action  of  Coni^i^'j^ 
assumpsit  for  money  had  and  received  between  tlu;  same  par-  tioakd?— 
lies,  to  recover  die  monev  i)roduLcd  by  the  coods  ;  fur  tiiou2:h  ^  319, 

tcr.— bLra.  128.— See  Ch.  179,  a.  9,  cueftv— Ch.  ^ 
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Ch.  96.    a  dilTerctu  form  of  action,  it  is  one  in  the  same  degree,  is  the 
Art,  3.    same  question  of  properly,  and  judgment  directly  upon  the 
^^y^^  point.    AH  personal  actions  are  of  the  same  degree.  Recov- 
ery in  trespass  is  a  bar  in  trover.  2  Mod.  318,  319. 
•  C».7,  r«i»'     ^  9,  l^mi  ]0       acdoas  a  judgment  m  one  action  does  not 
TLLCtf^.  operal9  as  ft  bar  to  anotber  of  a  higher  nature,  than  thai  is 
which  it  was  pvan,  beeauao  the  one  of  a  higher  nature  goea 
on  a  new  and  higher  point  of  title.  The  first  binds  to  the  ex- 
Mat  of  the  point  tried* 
E.       f  1 0.  A  judgment  of  a  court  of  exclusive  jorisdictioii  direct- 
T^T^^   ^  on  the  point,  is  conclusive  upon  the  same  matter  between 
6  Co.  7,  Fer-  '''^  sfimo  parties,  coming  incidently  in  question  in  another  court 
rer'soue.—  for  a  dilierent  purpose.  But  neither  tiie  judgment  of  a  concur- 
2l*Co.' JT  ^^^^  ^'^  exclusive  jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within  their  jurisdiction, 
or  of  any  matter  incidently  cognisable,  nor  ofan^  matter  to  be 
inferred  by  argument  from  the  judgment. 
Aet.  3.  JudgmenU  in  rtm  4v. 
sw  Bi  977    ^  ^*  I(>  ^  ^    cMoinplioine  officen 

Seott  v/    '  orderly  seise  goods  m  one*s  honse,  and  they  aie  condemned 
ShAaman ;    id  the  Exchequer ^  the  property  is  veited  in  the  crown,  and  \sf 
lySuSmttn  '^^^  firom  the  lime  of  the  seizure ;  and  so  conclusively,  that 
1176.— 2  Gsp!  neither  trespass  or  trover  will  lie  against  such  officers  ag^  to 
fPfti*''  ^*  ^  ^®  Ti^ii  of  forfeiture.  The  seizure  and  the  two  proclama- 
*  ^*        tions  are  good  evidence  of  notice  to  the  owner  of  the  pro- 
ceedings on  the  libel  or  information  in  reniy  and  he  then  has 
notice  to  defend,  though  not  personally ;  but  the  oflicer  must 
act  in  his  own  department,  and  be  the  proper  officeif  to  seise* 
2  Stra.  952,  Home  v.  Boosey ;  3  Wheaton,  78. 
rtalro'i  r  TtTT,  ^  assault  and  battery  justified  a  maihetn  done  by  him 

Lm*  v.  D«g-  ai  an  c^es  in  the  army,  for  disnbeyinc  orders,  and  gave  in 
M  1*T»^  evidence  the  sentence  of  the  couneu  of  war,  upon  a  petition 
c^^isa^  against  him  by  the  pits,  and  die  petition  being  diaaiisaedbj  the 
Snc  Ch.  40,  a.  sentence,  it  was  houen  to  be  mchiiive  evidence  hi  lavoiir  of 
Cb'.StS^ aJS,  ^  action  on  a  policy  of  insurance,  with  a 

8. 30  kJ—  warranty,  that  the  ship  was  Swedish,  the  sentence  of  a  French 
•"•^i-l'Au'  ^^^"''^^^y  condemning  the  ship  as  English  property,  was 

£y,fj34^  ■  holden  conclusive  evidence.  So  in  an  action  of  trover  for 
goods,  judgment  of  condemnation  upon  an  information  in  the 
Exchequer^  would  be  conclusive.  But  in  these  cases  the 
judgment  or  decree,  must  be  ex  direciOf  and  not  in  a  eollaler' 
al  way. 

Flake's  E  56     $  ^*     ^'^  cases  where  every  person  has  an  opportunity  of 
11  sute  Tri-  coming  into  court,  and  being  made  a  jpartjr  to  the  s|iit|  as  in  aO 
proceedings  t»       and  probate  of  willsy  the  semence  or 
grant  of  probate  binds  all  peraons ;  and  none  can  be  permitted 
^*  to  impeach  the  proeeedrngn in  another  suit,  when  it  conies  in- 
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ciJciUally  ill  question.     A  judgment,  or  decree,  obtained  on   Ch.  96. 
false  aod  i'rauduleot  suggestions,  is  void.    14  Johns.  R.  l%lf  tdrU  3. 
Borden  «•  Fitch.  y^^'\r>^ 

i  3.  Ai  to  the  olRct  of  a  foreign  judsnient,  see  Debt  upon  ^' l^^^''  ^?  ? 
judgmenH,  Walker     WJutiier  k.  aL    And  in  this  case^  in  Gage  «.  ' 
Ridgeway,  It  is  said  the  efSasX  of  a  foreign  judgment  is  not  a  BnriMlej. 
plea  in  bar  in  equi^ ;  but  may  be  eonclusive  in  evidence,  in 
a  court  of  law  or  equity.  Judgment  against  the  |Nnncipal  is 
rc#  inter  alios,  as  to  the  accessary.    F.  C.  L.  3G5. 

5  4.  The  court  held,  the  owner  cannot  maintain  trespass  6  D.  &  e. 
for  a  ship  seized  unciet  liic  n:ivigation  act,  12  Ch.  II.,  c.  18,  as  ^^JlJ!^"^ 
forieited,  though  no  judgment  of  condemnation  be  entered;  •  »*^*ifum, 
because  the  seizure  divested  the  properiv  out  of  the  owner  j 
but  "the  seizure  must  be  lakeu  lo  be  on  lawiul  giounds."  It 
seems  naturally  to  follow,  if  there  be  no  forfeiture,  there  is  m 
divestli^  of  tbe  proper^  oot  of  the  oimsr,  ss  the  difesting  is 
said  to  be  ibr  the  loneiture,  and  if  no  diTestingf  then  he  may 
have  nrespam  (or  the  seiaure ;  liere  die  property  was  seiaed, 
as  forfeited,  this  the  pk.  admitted ;  and  Buller  J.  said,  "  tbn 
ph.  might  have  ^  the  matter  in  issne^  and  then  the  ftets 
might  have  been  inquired  into." 

§  5.  In  this  case  also  it  was  held,  thnt  "  by  naviornting  con-  r,  Mo  ]  19 
trary  to  the  navigation  ;u  t,  the  properly  is  divested  out  of  the  Hoberisy«» 
former  owner,"  as  it  is  forteiled  by  so  nRvisating,  though  the  tXiad, 
sentence  is  passed  ;  but  then  it  miisL  n|i|)car  the  navi eating  was 
contrary  to  liie  act  so  as  to  work  a  ioriaituie.    Same  case  in 
Salk.  223 ;  and  12  Mod.  92. 

$6*  &i^s  ease  it  was  decided,  that  a  oondemnatioB  of  tw.Bi.ii74, 
goods  by  commissionefs  of.eBcisei»  was  not  eondusive  eridenee  pj^'^^V* 
to  a  jury  in  an  action  of  trespam ;  nor  in  snch  an  acdon  does 
the  OMii  vrohandi  He  on  the  pit.  but  OH  the  offieer.   On  this 
point  of  forfeiture,  see  Johns.  R.  134  ;  2  Cranch,  64, 170}  9 
Cranch,  210,  499 ;  1  Cain.  566,  special  pleas. 

7.  A  condemnation  in  our  Circuit  Court,  and  other  courts, 
having  legal  power  lo  condemn  forfeited  and  seized  goodg, 
must  have  the  sameefTect  as  a  condemiiation  in  the  Erchuquer, 
that  is,  to  bind  the  property  against  ail  pai  lies,  where  the  pro- 
ceedings are  in  rem  ; — ^proceedings  t^aintt  the  thing  include 
ail  concerned  in  it. 

^  8.  Officers  enter  houses  to  seize  run  goods  &c.,  at  their  ^ii.  17a 
penl  of  finding  some  there.   See  S  Stra.  880$  $       434 1 1. IS^IUN^ 
and3Wi]s.63.  Where  a  verdict  is  evidence,  though  no  judg***^'-'* 
meot  he  entered  on  it. 

^  9.  How  far  decrees  of  condemoatioo,  in  fereign  courts  of 
admiralty,  are  conclusive  on  the  parties,  and  otlMS,  see  Ch. 
40,  a.  17,  where  the  EngUsh  cases  on  this  head  are  generally 
collected.   See  also  Etiopptb,  Ch.  160. 

YOIi.  III.  60 
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Ch.  96.  ^  10.  A  verdict  as  to  a  public  foot-way  against  A  is  admis- 
J^rt^  4.  sible  evidence  in  an  action  as  to  A  against  B.  As  in  trttwus 
w^v^^  dmuum  fregU ;  sundry  kinds  of  ways  pleaded,  among  oum 
R^'''  j^^ir.  ^  ^Mimoji  jpiibUe  foci'Wttjf  ;  and  to  negative  this  way  a  reconl 
MMi^8«d  «.  admitted  of  another  actbn  by  the  ph.  against  one  Brown 
1, 8.  7  —  for  a  trespass  in  the  same  close,  and  therein  a  Tike  way  justified. 
9  wfii.^JI    The  defts.,  in  both  cases,  stood  in  the  same  relative  aitaatioo. 

1  Phil.  Ev,  In  thf  r3«e  of  ru^tonian'  commonpr'?,  n  vfrdict  in  nn  notion  for 
262. — Bui.  N.  or  against  one,  is  cviilencc  lor  or  againsi  another  cl^iimin^  in 
s'^mrioT.        same  ris^lit  ;  so  in  oilier  rases  of  public  prescriplion." 

The  common  objection  was  made,  ihat  a  verdict  can  be  given 
in  evidence  only  between  the  same  parties,  and  a  reputation  is 
evidence  as  to  a  way  in  such  a  case, 
cb  95  a  8  ^  Wkenone  it  hotmi  ^record  om  notice.  B  sold  a 
s.7!~iJoiiin.  h&nm  to  A,  and  wamnted  hha ;  the  owner  sned  A,  and  roi- 
R.  617,  Bias-  covered  judgment  against  him  ;  then  A  sued  B  on  his  war> 
eoek^-l-^'  r^ty*    -^y         owner's  suit  against  him  had  given  B  notice 

2  Hayw.afti.  ho  might  defend.  Held,  the  record  against  A  n^ii^ht  be  given 
—7  Craocb,  in  evjrlence  in  this  action  ajrninst  B.    SeeCh.  119^  a.  6tS.4| 

7  Johns.  R.  168  ;  6  Johns.  R.  168. 
Art.  4.  ,'lnurican  Casei, 
MaM.Cttin-       §  !•  Benjamin  Waite  brought  ejectraent  ai^ainst  John  Quira- 
beriand,  July  by,  to  recover  part  of  Amiiioucougau  ialis,  m  Presumpscut 
c^^imbj''  s!    "^^'*    Falmouth.   In  this  action  one  who  had  warranted  the 
ConrL    '  *  lands,  on  being  released  by  the  pit.,  was  admitted  a  witnesi 
for  him.  The  deft,  chumed  under  a  deed  that  was  executed 
in  1766,  when  neither  grantor  nor  grantee  was  in  possessiony 
and  so,  in  the  opinion  of  the  ooort,  the  deed  was  void,  as 
Waite  then  had  an  adverse  possession,  claiming  title.  Verdict 
and  judgment  for  Waite,  the  pit. 
Mayof.  ^  2.  In  the  same  court,  July  1799,  one  Mayo  brought  eject- 

Qmiaby,Juiy  mcnt  at2;ainst  said  Qiiimbv,  to  recover  the  same  lands,  and 
^    rather  more  ;  said  \\  aiio  and  Mayo  were  tenants  in  common: 
and  the  court  held,  iliaL  the  verdict  and  judgment  lor  said 
Waite,  so  tenant  in  common  with  Mayo,  against  Quimhy,  were 
evidence  in  this  second  action,  and  decided  it  as  far  as  they 
extended ;  hut  as  Mayo  sued  for  more  land  than  was  tried  b 
Waite's  action,  the  court  held,  he  must  go  on  to  trial  as  to  the 
surplus.   This  admission  of  the  verdict  and  judgment  was  on 
the  ^ound  Waite  and  Mayo  were  privies,  being;  tenants  in 
common.    But  quare.    They  were  not  customary  tenants, 
but  their  titles  distinct. 
8 Mats.  R.        ^3.  In  this  action  the  court  decided,  thai  judgment  for 
^ii?"'kcnt  (never  taxed,)  for  the  deft,  in  formedon  in  dacender 

a  bar  to  a  writ  of  entry  sur  disseizin^  for  the  same  lands, 
Fenwr'sMM.  brought  by  the  same  demandant  agamst  the  son  and  heir  of 
r^»5     the  tenant  in  the  first  action }  the  record  of  the  verdict  and 
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jmic:ment  &:c.  in  the  first  action  wrs  specially  pleaded  in  bar   Ch.  96. 
ot  the  second  actioo,  and  an  attt sied  ropy  of  tbe  record  of  Art.  4. 
the  first  was  produced  whereon  ilie  plea  was  giountied ;  one 
argumeot,  if  the  judgment  was  erroneous  it  could  be  avoided 
b  a  bjT  writ.<tf  emor*  aol  bjr  plea. 

4.  BdtPeao  parttoa  ind  privks  in  « ibriMer 
»f»  oonelMm  evitoee.   A  mdiet  wUeh  feond  the  nodier  ^^^^^^^^^ 
a  slave,  is  conclusive  evideoM  of  Ilia  ilaforjr  of  bar  no,  un- 
kiB  k  em  be  tbovoi  tbit  be  or  his  nMlMr  «u  WMmowillod, 
subsequently  to  laid  verdict.   After  ?erdiot|  «ray  astvmpsit 
in  the  decIaratioB  it  to  be  ttdsmi  aa  an  eayirvat  amaapitr*  1 

Cranch,  34  J . 

^  5.  A  verdict  on  which  a  iuiiirnient  is  rendered  is  conclu-  ^Hen.  k  M. 
•         •  •  c3  Pros* 

sive  evidence  in  any  sutj^equent  action  between  the  same  par-  tonr.Uarvey. 

ties,  or  their  privit's  ;  tiiesame  pokucoiumz  in  (|iiestion,  though  — Bay.Ev^. 
the  lauds,  or  otlier  ihing  in  controversy,  be  not  ihe  same  j  the  liwW'O 
land  or  thing  being  diSonai  sMkea  no  odds,  if  the  title  be  not  iegaiiy  be 
the  flUMy  aiid  tbe  nortiaa  m  tbe  fim  aelioD,  or  their  prifiesi  made  of 
be  tbe  paitiea  m  tbe  aeooacl«  ^ 
'  (  6.  If  A  be  iaaurea  bf  aeveral  nderwnlera  on  tbe  atM  cmmoI  Mut- 
pofieyi  aad  sue  one,  and  all  agm  to  be  bouml  lijone  verdict,  ^^^^ 
tbe  vedBot  obtained  by  the  pit.  against  the  ooe  aiied,  ia  ^d  Patten  t.  ' 
evidence  against  each  of  the  other  underwriters  in  suits  against  Caldwell,  eft- 
them.   It  was  objected,  the  deft,, in  the  second  action,  had  no  gdlPhiLEv. 
opj)orlunity  to  cru^s-cxaniiiie  the  evidence  on  which  the  A^er- 
dict  in  the  first  was  founded  ;  and  the  court  said,  the  second 
deft,  was  bound  by  his  aa;reement  to  be  bound  by  one  verdict, 
**  wluch  is  certainly  the  only  ground  for  offering  ilie  evidence 
proposed  by  the  pit's,  counsel and  this  agreement  was  bind* 
ing,  though  made  bj  a  bfoloer  aBUtnaHjr  employed ;  and  mder 
k   all  the  undannriteta  were  equally  eotitied  to  mterfiNre  m 
tbe  ibrmer  trials  and  to  aross-ennune  the  witnenea  tbaa  pro- 
duced    bat  tUa  ofidenoe  ia  not  conebiiive. 

^  7.  A  vardiot  aiajr  be  reeenred  m  evideaee,  tboogh  not  i  Hen.  L  M. 
between  party  or  privy  to  tlie  present  action,  to  prove  a  pit's,  ^^^^y 
right  to  freedom.   A  deereeiotroductory  to  a  tiUoi  how  ued. 
4  Wheaion's  R.  220. 

^8.  The  court  decided,  that  the  d(  r  i  f  o  of  a  Probate  i  D«t,  170, 
Court  is  r(jn(  ]i)si\ c  upon  the  parties  until  disiifiirmed  on  ap-  jjjj"***' 
peal,  or  sei  aaide  iii  due  course  ul  iuvv,  aud  cannot  be  m(^uir- 
ed  into  collaterally. 

<^  9*  A  reoofored  judgmant  befereooejiiitioe  of  the  peace,  a  johns.  r. 
end  aued  diet  judgment  b^ofe  another,  m  New  York,  and  429, 
produeed  tbe  certificate  of  tbe  firat  under  bis  band  and  aeal,  11^^/^^' 
and  proved  his  handwridng,  on  a  plea  of  nul  iiel  record  ;  held 
not  sufficient,  but  that  tbe  oertifioate  should  be  prodoced  bjr 
tbe  juftiee  bimaelfy  ar  t  sworn  eopj  of  bis  minutes  be  pro- 
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C*.  M«  doMd.  Thk  duimum  aunt  hm  bean  on  gcnenl  ptincipl^ ; 
4tU  4*    our  ilBtiite  of  Febnniy  !I6, 1796,  mkai  the  ettilfldcctyrf 
the  first  joi^  in  this  Sute  good* 

^  10.  Where  a  verdict  apkMl  a  maslar  far  hie  eemDt*s 
acts  may  be  given  in  evidence  againBt  the  eervmt;  fee  Mu- 
ter U  Servant,  Ch.  90,  a.  9. 
2.Tf^n^  R.       $  II.   Original  decree  in  chnncrry  must  be  produced  4rc. 
ittjO.  VVtlson    He1<i  in  this  rase,  it  must  be  pnxliu  cd  in  u  trial  in  a  court  of 
t.VoalM.      ^y^^  .jj-j^i  .j^^  c\(Mii|ililicatiOii  of  it  is  iiol  siif]i(:ii')U  ;   and  ail  ex- 
ecution fioui  chancery  is  nut  evidence,  witiiout  producing  the 
original  decree  on  which  fouuded.  The  answei  ui  one  deft,  in 
5  JoliBf.  B.   chancery,  is  no  evidence  against  his  co-deft*  lotereat  aBoved 
4ja^m  iatioTer. 

8  John*.  R  Other  pojnts  on  which  e  veidiol  and  judgment  ia  binding 
aisai.    *  ernot,  see  1  Hen.    Muii.387;  4DalL  120$&Eep.R.58| 

1  Wash.  306;  4DaU.436}  »Ves.  J.60»i  mULltt;  I 

DalLHl. 

Debt  is  not  maintainable  on  a  judgment  in  another  State 

against  bail,  wliere  the  proreedin^s  were  by  attachment  of 
goods  without  pejsoiiai  notice.     This  was  an  action  of  debt 
on  a  judgment  of  the  Superior  Court  in  New  Hampslitr^. 
9Mait.R.     Tile  ph.,  Bissell,  an  inhabitant  ui  that  Siaie,  broiieiii  ires- 
jS^****^*'  P^^^      bofiU  u^poriaiU  against  Briggs,  and  one  Joseph  Gair, 
since  deceased,  inhabitants  of  Massachusetts,  and  arrested 
tbei«  personsQy  in  New  Hemnhifey  whain  they  bappoMd  le 
'  be.   They  appeared,  pl^ded  to  die  aelioiH  and  defended  it ; 
and  iudgMit  agatosi  tim. 

This  jttdcment  sell  now  sues,  and  Briggs  pleads  nil  ddei 
and  net  godty,  aad  issues.  The  ph.  proved  his  judgment 
according  to  the  act  of  Congress^  and  tlie  whole  record  of  his 
action,  by  which  the  said  facts  appeared.  The  deft,  offered  to 
impeach  this  judgment,  and  shew  t!ie  ph.  was  not  entitlrH  to 
recover  any  damnires,  and  if  any,  loo  Inraie  damages  had  been 
assessed.  The  uiiole  cause  was  subtmUt d  to  the  court,  and 
the  court  decided  :  1.  Tliat  as  the  New  Hampshire  court  had 
jurisdiction  of  llie  cause,  ii^  decision  was  cuuclusive,  and  dial 
the  fegolari^  of  its  proceedings  was  not  to  be  ealled  in  ques- 
tion. 

Std.  If  that  court  bad  had  no  jorisdietion  «f  the  eanae,  Ike 

jostification  would  fae  rejected,  without  inqitiriog  iato  the  Mf- 
its  of  the  judgment.  Hence,  io  this  last  case  the  judgjvent  ie 
impeachable  by  shewing  the  court  bad  no  jurisdieaiQn  of  Ibe 


3d.  If  such  judgment  in  another  State  be  produced  by  a 
party  to  obt:iiii  tlu*  execution  of  il  in  this  Slate,  "  tJie  qne«tion 
of  the  jurisciituos)  of  the  court  rendering  it,  is  tuW  c  d  io 
inquiry."      And  if  a  defect  of  jurisdiction,  should  a^^car,  uie 
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party  producing  the  judgment  must  fail,  ivitliout  any  inquiry   Ch.  96. 
iiilo  ihe  merits."    **  But  if  the  foieigu  court  rendering  tlie    ^rt,  4. 
juflemetit  had  juristlictioa  oi  the  cause,  yet  the  courts  here  v„4^-v-^ 
wiii  not  execute  the  judgment,  without  drst  allowing  an  iui^uiry 
into  its  mend. 

4tb.  Theooart»of«aoteSlftt6mq9ilwf»lwd  jia^ 
of  tba  Mftot  ai  mSL  as  of  A«  mi9»  Sat  its  judgment  to  bo 
oMitM  to  M  fritbnid  oiodlt. 

ftdu  The  judgment  of  a  oouit  io  aoothar  Stato,  piodloeoil 
here  as  the  foundatm  of  an  action,  is  not  to  Ve  vwwed  as  a 
fcM'^gn  judgment,  because  its  jurisdiction  being  established, 
the  merits  of  tlie  judgment  are  not  to  be  !nf]vnrp(l  into ;  nor  as 
a  domestic  jud^nient,  as  the  jurisdiction  oi  the  court  reiulcrlng 
k  is  a  subject  of  inquiry.  But  as  far  as  it  bad  jurisdiction  it 
Is  entitled  to  full  faiih  and  credit^  mny  be  declared  on  as  evi- 
dence of  debt  or  oi  pioause,  and  on  the  general  issue  the  juris- 
diction of  the  court  rendering  it  is  put  in  issue,  but  not  the 
noriia.  JnteDOBl  ftr  iko  pll.  Fmooa  €•  J,  aad  Parkor  J. 
far  llie  ph.,  Sowafl  J.  cootra.  Tho  eoorl  iaid»  iIm  judgmont 
(riT  a  oovt  in  aaolkor  fliale  ii  aol  a  doMoatio  judgmoM,  at  Ha 
jurisdiction  may  bo  tho  aubjoeC  of  iaqony.  But  is  not  tlte 
jmiidknion  of  a  domestic  cotnt  tbo  aoigoot  of  inquiry  f  Sup- 
pooo  ooe  of  our  justices  of  the  peace  issues  a  writ  of  right,  and 
m  his  court  gives  judirmpnt.  the  demandant  recover  1000 
acres  of  laod^  ift  oot  the  jurisdictioa  of  hU  court  a  suljeot  of 
inquiry  f 

^  12.  In  this  anion  in  the  Supreme  Court  of  New  York,  it  J32**i?^}^ii 
was  decided,  ihat  the  judgment  ol  ilic  courts  of  the  other  States  Coodrey. 
are  to  be  considered  only  as  simple  coiiu-acts.    Among  all  the  &«•  1  Dal^ 
farioot  docHkma  tfiat  bafo  boon  mado  on  tUt  iobject  this 
aooBM  to  bavo  booo  tho  moat  tniboadod* 

Jnigmm^  af  ila  ITiiM  Suom  Ciftmi  CaorT,  JUwaar-  ^'>- 
tified.  In  an  action  on  «uch  judgaMOt  broogflt  in  a  State  court «,  j^nilK^ 
of  New  York*  held  the  production  of  tho  raoord  under  the  Mol  1  Hayw. 
of  the  court  certified  in  the  usual  form  was  proper  evidence. 
,  The  judgment  certified  wu  rooderod  in  Maanchuaetts.  8oo 
Ch.  81,  8.  2,  8. 

^  14.  But  the  record  of  a  court  in  anodier  State  must  be  *  Jo\ia».  Cas. 
ecrtified  by  the  presiding  judge  of  the  court,    i^iurrcj  is  this  b]^^^ 
on  the  2:round,  a  State  court  in  one  State  does  not  ackuow- 
iedge  ur  Ivuow  a  tlei  k  of  a  State  court  in  auother  Slate  f 

<^  16.  If  tbo  deft.,  against  whom  judgment  ia  recovered  in  J^\*JJ^*' 
trespass,  and  ozeoulioD  iaMied,  bring  an  aeiioB  ci  treepass  BUlcrsViiL 
agaioat  tbo  olliocr  fiir  leismg  gooda  on  the  OKOootioit,  tbo  ofll- 
oor  Dood  not  prove  the  judgmoBt;  but  bo  must,  if  tho  aclkw 
bo  brought  bj  wj  otbor  paraoa. 
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fiaS  EVIDENCE. 

Ch.  96.  ^10.  The  sentence  of  condeouiatton  m  a  Coot  of  Admh- 
Jirt^  4»  nky$  ii  mSmM  etidrnv  of  coodonimlioo,  wAmUt  Aom§ 
Ibe  prior  proooedtn|8 ;  lod  a  copy  of  the  Beoteaoo,  tioior  tho 


7  Johns jt    Mil  of  tlie  coQCt,  i^Dod  hf  tbo  netMry  is  ibo  losPM^  «b- 

614.  Garderfl  •   ,     » •       ■    *  ..       -      *?  t  « 

•.timCo*   bodoo,  attenood  witfaodopotmonof  awitne»,pionD§tlwiNl 

lum.  Ins.  Co.  and  signaturOy  it  good  proof  of  authenticatiOD. 
BvU,  ^17.  How  recardftjudgmentt,  fye>  «fe  mmtkenticated  in  cnr 

-  /  ^  courts,  further*  The  nets  of  a  forcis^n  notary  public  nre  ad- 
yitt.  a  Tot,  '"iltcd  without  proQt  of  the  soai.  luierpreiers  are  always 
Jr. 8m—  sworn  ;  and  the  act  of  a  consul,  not  on  oath,  as  a  traTi«:ktjon 
^^^<^^!__    fcc,  is  not  valid.    The  public  seal  oi  one  State  is  recoguised 

2  C&itt.  164.-  ^'"^  ailowcd  in  niiotlier,  as  a  part  of  the  law  ol'  nalions.  A 
90i«Mibt     copy  cerliiied  L>y  a  secietaiy  oi  a  country  in  whicii  the  tiibu- 

3  cai^^  nal  exists,  is  evidence  only  wheo  it  is  pforod  he  has  officiaUf 
Its,  viwdMv  Ibo  oiMody  of  tbe  procoodiogs  $  but  a  oaitiiaolo  of  tin  &cl^ 
li^!  CooT^'  oodor  the  ^tneA^  wSlht  fnmafatm  ofidaooo  of  the  tea 


a  Bui,tti^  >o  eofftifiad.  .  Tbo  laal  affix^  nint  be  proved  to  be  tho  goal 

s  JobDs.  R.    of  the  oourt,  as  .well  as  the  baQdwiiting  of  the  officer  subscrib- 
sS^IS!       ^      >       MoiMi  «.  Thornton.    For  the  authentication  of 
a  foreign  judgment,  see  Church  v.  Hubbart,  2  Craoch,  187. 
2 Bin.  2Q»,  IB-  Court  not  of  rerfird — proceedings  hore  stated.    As  a 

WU»ott  w.  court  appointed  by  special  commission,  and  a  deit.  jusUties  ia 
trespass  under  its  proceedings ;  as  where  a  militia  court  of 
appeal  is  directed  to  be  constituted  of  three  comiiiissioned 
oificers,  appointed  by  the  commanding  oflicer  of  the  regiment, 
and  to  be  under  oath  to  perform  the  duty  with  fidehty  and 
Impartiality,  and  powor  is  giveo  to  mob  oovit  far  eerlaia 
caiuet,  to  remit  mea  inoonrod ;  inch  k  oot  a  ooiut  of  reoord, 
as  it  has  not  powor  to  fine  and  ksprieoo,  but  only  to  teont 
fioos.  To  read  its  proceediogs  loofidonee,  it  must  be  proved  it 
was  cooititoted  according  to  the  Btatole  authorizing  it.  To  do 
'  this  the  commission  of  the  commanding  officer  of  the  regiment 
must  be  prodtired  :  2.  The  commissions  of  the  officers  com- 
posing tlie  court :  o.  Tfic  licit,  must  shew  they  were  np|>oiuled 
by  such  commaodiug  oliicer :  and  4.  That  they  took  the  oaih 
prescribed. 

Doiij^i.  1,7.—  ^19.  When  the  judgment  of  a  foreign  court  is  bindina:  ia 
At^aSx  'tu??'  ours,  and  conclusive  on  ilie  parties  :  always,  except  wheu  the 
1'^.%-  aid  of  our  OMrts  b  •ik«d*^tt  Mfa«e  H \  .  dm>et 
ter  k  al.j  M-  qq  fho  judgment ;  then,  and  theo  only,  is  It  but  prima  fam 
e?r^ra»d  ondoooo  o?  tbo  domaod.  Ia  aU  other  osaeo  tho  seotoma  of 
nany  euM  iorei^n  c.ourts  receive  entire  fiikbaad  oiedity  and  are  viewed  as 
oooclusive.  It  is  only  in  this  one  caeo  wheo  tfio  mmtomdi  lodi^ 
ment  is  "  voluntarily  submitted  to  our  jurisdiction,  we  can  treat 
it,  not  as  obligatory  to  tbe  extent  to  which  it  would  lib  obliga- 
tory,  perhaps,  in  the  country  in  which  it  was  pronounced ;  rjor 
as  obligatory  to  the  exteoi  to  which  by  our  law  seoieiices  aad 
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VERDICTS  AND  JUDGMENTS.  BXt 

judgments  are  obligatory  :  not  as  conclusive,  but  as  matter  in   Ch.  96. 
j?aw,  as  consideration  prima  facie  sufficient  to  raise  a  prom-   virt.  4. 
ise."  Per  Eyre  C.  J.    This  was  held,  in  regard  to  a  trustee  s.^*v-«w 
judgment  io  Pennsylvania,  ia  an  action  for  money  had  and 
meived,  bnmght  li^  Honttr  U  il.  (dcfts.  in  «rror,)  assignees 
of  Unolurd  U  Ltwiii  bttdmipts,  in  the  Ihiehequer  Cliani- 
ber.  TlMjudsnam  wntm  the  C^nit  of  ComnMm  Plm^ 
FbOadelphin,  ^idcnwpt  m  the  Kings  Benefa  was  is  in  Hnn* 
Mr  9.  PottSy  tnd  aformed  hf  %  Bnmrity  of  the  jodgm,  on  the 
grannd  it  wm  an  action  between  Enfj&ah  subjects  upon  Eng- 
lish property  ;  and  all  the  parties  were  English  when  the  debt 
wn5  contracted,  and  Fiibiect  to  the  Ensjlish  bankrupt  laws  ; 
but  admitted,  the  foreign  judgnicnt  was  conclusive  on  the  par- 
ties ;  but  the  pits,  in  error  recovered  on  it  to  the  use  of  the 
deAs.,  and  it  is  nllinned.  ^ 

Bat  on  this  subject,  ihe  validity  oi  a  judment,  see  Smith  v, 
Lewis;  also  4  Cranch,  442;^  1  Cain.  467;  1  Johns.  Ca. 
346 10  a  nnDitjr,  if  it  appear  on  the  face  of  the  record  it  is 
against  a  party  by  defiiuH,  not  dtiljr  smmnoned  at  the  timei  dom* 
iciled  abroad,  and  not  snbject  to  the  jarisdiaion  of  the  coart, 
tboogh  the  proceeding  be  authorised  by  the  law  of  the  coun- 
try, as  it  cannot  bkd  the  subjects  of  other  coimtries.  9  East, 
192,  Buchanan  «.  Rurkcr  ;  and  Kilbum  v,  Woodworth,  Ch. 
146,  a.  8,  s.  7 ;  also  1  Day,  168  ;  and  also  JncT<son  r.  Jackson, 
1  Johns.  R.  424.  The  divorce  in  Vermont,  and  alimony  to  a 
New  York  wife,  Ch.  46,  a.  9,  s.  17.  On  a  judgment  in  fraud 
of  the  law  of  New  York,  see  Ch.  146,  a.  1,  s.  11,  12,  &£c. 

^  20.  A  record  or  v  erdict  &ic.  is  evidence  only  of  what  was  2  John.  R. 
in  ksue,  and  appears  on  the  face  of  it.   A  party  cannot  offer  ^1' ^  HarriT 
0ndenoe  to  8hew«  that  nnder  it  any  partieolar  matter  came  m  i  Esp.  it  43^ 
question  $  SoMMniek  e.  Lneas.    And  an  ancesiof's  bill  in  ziL^V^ 
ehanceiy  nader  whom  the  par^  olaim8»  may  be  admitted  in  c^T^  d.*' 
evidence  to  prove  a  family  pedigree  stated  in  it.  On  the  same  19BS. 
principle,  an  entry  in  a  fcmiljr  biUoi  or  an  mscription  on  a 
tombstone,  is  admitted. 

21.  Juffn^mpnf  in  one  State  ronchtftivp  in  all.    T!ii«  was  Lf'^Hil** 
debt  b  rouglit  in  tlie  District  of  Columbia,  on  a  judgment  ol  the  Dnrgee.— 
Supreme  Court  of  the  State  of  New  York.    Held,  nil  debet  is  Johns.  R. 
a  1 1  ad  1 1  ha,  and  nui  iiel  record  the  true  plea.    For  the  same  ifyj^J**" 
force  and  effect  the  judgment  has  in  New  York,  it  has  in 
every  State  in  the  Union  ;  also  in  this  district,  as  by  tlie  con- 
stitution of  the  United  States  and  acts  of  Congress,  May  26, 
171N>,  end  Mardi  37,  18<M.  Una  point  now  seems  to  be 
wdl  settled  after  a  great  difenitj  has  appeared  %  but  Johnson 
J.  dissented.  Same,  6  Wlicaton,  Id^. 

$  S3.  8mm  prmdple  as  in  ike  hut  catty  and  further,  what*  ^  ^^^nt.  r. 
ew  plea  most  be  pleaded  in  dm  Skate  in  wlmb  the  jndgmsnt  jJ^S.. 


52S 


EVIDENCE. 


Ch.  97.   is  rendered,  must  be  pleaded  in  every  other'Staie  j  nor  can 
^rt.  1.    any  other  be  pleaded  therein.  And  in  such  cases  an  exempLi- 
V.^"v^O  ficatioo  of  the  original  record  b  suficient*  See  15  Jotms.  R« 
131. 

8  Wheat.  R.     ^  $3,  Tbo  verdkt  iiniit»  in  aobnanctfy  eoDlSorm  to  the  iatiio^ 

Sliitaii.        in  debt  on  bond,  and  in  the  ism  are  involred  &cts  shewing, 

if  true,  the  obligor  unladed  a  cargo  at  some  certain  place,  and 
tlio  verdict  only  finds  the  bond  is  his  and  he  owc«;  such  a  s^m. 
Verdict  is  bad  :  2.  A  cause  cannot  be  removed  lo  liie  Circuit 
from  the  District  Court,  till  final  judgment  or  decree  io  it ; 
bill  loo  late  to  ohjfict  after  vertiict  in  the  Circuit  Court.  Is 
conclusive  only  as  to  parlies  aud  privies.  I  Wheat.  R.  6  f  7 
Cnuieh,  371,  378.  If  the  Jury  do  not  find  n  geneni  ▼erdiet, 
kwareH?^'  but  one  which  leaves  the  points  of  law  m  the  case  to  the  court, 
ComiNiny.  those  poiots  and  the  court's  deeisk>n  must  he  entered  on  the 
record.  7  Craoch,  434,  435. 


CHAPTER  XCVII. 


WRlTINaS  NOT  8EA£KD,  8BCECT  BUUBS  IN  SVIDKNCS. 

Art.  I.  General  pn'nn'plr/i,  ?^  I.  In  these  writings  it  is 
DOt  intended  to  include  negotiable  eoutracts,  already  coiisider- 
ed  in  articles  by  themselves,  but  other  simple  coniracis,  and 
other  writings  used  as  e\ndence,  not  properly  coiiiiact?,  as 
protests  and  proclamations,  gazettes,  kc.  In  the  division  of 
contracts  the  third  description  is  parol  or  simple  contracts, 
verbal  or  written*  They  are  no  further  efidence  than  Uicy 
shew  what  the  parties  to  them  engage  to  do  and  perfiinn. 
Other  writings,  not  segM,  as  receipts  lie*,  are  often  eiidenoe 
to  shew  what  parties  have  done  as  to  their  respective  under* 
takiDgs  and  dealings.  And  a  third  description  of  writiog,  not 
under  seal,  are  admissible  as  evidence  lo  prove  many  and 

various  facts. 

^  2.  As  to  the  first  description  of  writing;?  not  under  seal, 
that  is,  written  contracts  to  do  or  perform  soraeihing,  nolhins; 
need  be  said  of  tlieni  here  as  contracts,  having  been  already 
considered  as  such  in  Cb.  1,  respecting  contracts  and  consid- 
erations $  and  as  evidence  of  ftots  expressed  in  them,  tliey 
usually  speak  Ibr  tfaetDielvei ;  and  the  only  thing  to  he  attend- 
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tA  to  coiMMiilf  is,    wlt€B  vieired  M  cootraett,  llie  proof  of  Cb.  97. 
tMr  OKOOiiUaii  $  Ibr  without  tfab  proof  of  oz«eutfOQ»  generallj'  Awi.  U 
tbojr  trt  BO  more  oMkled  to  be  need  ts  evMeooe  of  mere  ftd^  ^^^^^y 
than  they  are  as  contracts,  agreemeott,  promises,  engigeaeiilSf 

or  unticrtnkings.  As  there  is  no  seal  on  them,  and  usually 
no  loi  inal  ilcWvmy  as  there  is  of  deeils,  this  proof  is  only  that 
of  signing,  or  the  sis;natures  of  the  [larties  executing  them,  and 
that  of  the  witness,  if  one  be  by  hiw  required.  This  proof  of 
signaiure  has  been  already  stated  to  be  by  coofessiou,  by  wit- 
nesses, or  other  proof  of  handwriiing.  * 

^  S«  At  10  the  seooed  deicriptioo  or  wiilioit  not  sealed, 
thatiiy  mtkiBB^  not  oontraelt  to  do  or  perform  fometfauig,  but 
whioh  prove  loaiettHng  done  to  lulfilment  fsi  eonlrecte  pre- 
fiouely  made,  or  of  some  duty,  u  Um  paymeoi  or  discharge 
of  fome  debV  jiidg»eo1«  tei,  or  dufjr  ooe  is  previoiMiy  boood 
to  perform ;  these  writings  are,  receipts,  discbarges,  accoooti 
settled  and  paid,  accords  satisfied,  awards  made  and  perform- 
ed, Sic.  as  evidence  of  the  facts  expressed  in  them.  They  hke- 
wise  usually  spesk  for  themselves,  and  the  only  thing  to  bo 
attended  to  commoiil} ,  is  their  execution,  which  is  the  same 
as  llint  of  tiie  first  desciipiion,  that  is,  proof  of  all  the  signa- 
tures necessary  to  constitute  the  writing.  It  is  a  ceueral  rule, 
thet  oehber  description  of  tbeee  writings,  viewed  merely  as 
ofideace  of  ieclsi  iv  die  beet  eridence  tbe  mrinre  of  tbe  oiM 
admili  ot,  tfaoQgb  eAen  the  beet  tbe  perdoukr  eeie  adonie  of, 
ee  tbe  lacu  attted  in  tbem  are  not  stated  on  oelb,  Therelbre, 
wiieneTer  tbe  pemot  wbo  know  ibe  hem  eitted  in  one  of 
these  writi^f,  oan  be  competent  wittiesses  m  the  suit  in  which 
it  is  to  be  used,  they  ran  crive  better  evidence  of  these  facts, 
ns  thpy  rnn  testify  to  ihem  on  oath.  But  it  often  happens  in 
a  paiticiilar  case,  that  such  persons  are  dead,  or  parties  inter- 
ested m  the  suit,  so  that  they  are  not  competent  witntsses, 
then  the  writing,  its  execution  being  proved,  is  the  next  best 
evidence,  and  the  best  the  particular  c»<^c  admits  of.  For  in- 
•Umee,  e  receipt  stated  tbet  A  paid  B  $50,  this  is  not  evideoee 
01^  oeih»  end  es  it  respects  a  third  perseo  not  cross-exemined  | 
ibeieibre,  If  A  or  B  een  be  e  iegtl  witness  m  tbe  ectioii 
wberein  this  lact  is  to  be  proved,  and  wiljmi  reneh  of  the 
eonrt*s  process,  be  can  be  had  to  give  better  ofidenee,  for  he 
may  then  be  bad  to  prove  this  ktot  on  oath,  and  also  to  be 
cross-examined.  These  observations  strictly  apply  to  nil  those 
descriptions  of  writings  not  sealed,  md  c:cnr!  ally  ougiit  to  be 
re<!:nrded  as  to  nil  whose  assent  to  ilie  facts  slated  in  any  such 
writing  is  noi  proved  by  the  writing  itself,  or  a  party  a'^^^nting 
to  it,  and  so  to  the  facts  stated  in  it.  And  when  thus  a:>scot- 
iog,  such  writing  is  evidence  by  his  admission. 

$  4.  But  tbei»  strict  roles  of  eridence  are  often  rekxed 
▼ou  III.  67 


Evidence. 

Ch  97.  for  the  ooaveDiency  of  trtde  aDd  commorce,  tod  aometines  fa 
jiri*  2.    prevent  the  very  iMavy  expenses  which  would  attend  a  rigid 
Si^y"^^'  adherence  to  them,  as  will  appear  io  the  cases  foQowiogi  E^g* 

lish  and  American. 

Art.  2.  English  ernes. 
Park.  4fi4,         §      -^^^  acta.  la  this  case  llie  pit.  to  prove  his  property  tn 
Russell  r.  Bo-  a  cargo,  in  an  action  upon  a  policy  of  insurance,  proriuc  ed  a 
ji«7*!!r^''**  parcels  of  one  Gardiner  at  St.  Petersburg  with  his 

1  Mur  r..209,  receipt  to  it,  and  proved  his  hand.  The  deft,  objected  tliat 
9hnii  ^6Ti  evidence  against  the  underwriters  no  parties  to  iL 

612, 615. '    But  Lee  C.  J.  aUowed  it,  and  the  practice  has  been  accord- 
ing to  this  esse  above  half  a  century  in  both  countries*  And 
the  same  rule  has  long  been  adopted  as  to  the  usual  bills  of 
sale,  bills  of  parcels^  and  bills  of  lading  abroad*   They  have 
been  admitted     pnma  facie,  or  good  evidence,  lill  impeach- 
ed by  oilier  evidence  ;  and  they  are  cvitleDcc  for  two  reasons  ; 
they  arc  the  res  acta,  or  transactions  ai  tlie  unie  in  the  usual 
course  of  business,  when  a  lawsuit  is  not  expected  :  2.  The 
expense  of  sending  at  a  great  diatauce,  and  delay  to  get  regu- 
See  1  PhU.        depositions  to  prove  the  (acts  stated  in  such  writings  would 
EvM.  SI8.*   he  intderahle.  Dedaratioos  niurt  of  the  res  ma ;  so  letters  wrifr> 
tan  at  the  time  and  a  part  of  the  transaction.  Ch*  80,  a.  4,s.  14* 
Oilb.L.  E.       ^  2.  So  a  protest  beyond  sea  is  sufficient  evidence,  without 
Uoli^*'*    the  bill  of  exchange  itself,  of  non-acceptance  or  oon-payioeot 
of  a  bill.  Chitty.  290.  So  only  as  to  foreigp  bills  when  drawn. 
1  Phil.  Evid.  339. 
fi  D.  t  E.         ^      ^^ben  a  public  nu  nsure  is  adopted  by  government,  it  is 
43<").—         usual  to  announce  ii  to  tiie  pubhc  in  the  gazette,  published  under 
—p^ake'sf  E  ^^^^  sanction  of  government,  and  the  gazette  is  evidence  of 
66,57.— Like  any  act  of  slate  so  announced.  So  "  tlie  king's  proclaniaiions, 
addresses  from  the  people  to  the  crown,  and  the  like,  may  be 
li oil's  case    Fovcd  io  this  manner  without  a  production  of  the  proclama- 
&c.— 4  Mauie  tion  or  address  itself,  for  these  being  matters  of  public  nolo- 
fi48*'  f  Pblf'  '^^^^  communicated  lo  the  public  in  a  known  prescribed  form, 
Ev.aaaL       ^'^^  ^^w  pays  such  attention  to  the  established  rules  of  office, 
as  not  to  call  for  higher  evidence  than  llial  to  which  all  man- 
kind look  for  infornuition  on  the  subject.     For  the  Fame- 
reason,  proclamations  and  articles  of  war,  as  printed  by  the 
king's  printer,  are  received  as  suflicicnl  evidence  of  tlirni/' 
In  Hull's  case  llie  court  said,  wiiilen  addresses  to  the  king 
become  acts  of  state. 
%  D.  IbE.  480.    §  4.  It  has  been  admKted  that  "  notice  io  the  gazette,  requir- 
ing a  bankrupt  to  surrender,  is  conclusive  against  him,  because 
the  statute  has  made  it  good  evidence."  In  Hott^s  case  it  was 
said,  strictly  the  writings  themselves  called  addresses  to  the 
king,  ought  to  be  produced  in  evidence'  and  proof  they  were 
presented  to  him  as  the  best  evidence    but  the  court  went 
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on  the  !^rnnnd,  that  whatever  concerns  the  king,  as  king,  even    Cri.  97. 
these  atldrcsses,  is  of  a  public  nature  j  and  then  the  gazette,    Art.  3. 
published  by  royal  authority,  containing  such,  is  good  evidence,  n^^^/*^/ 
aiiil  also  as  beins;  a  settled  mode  of  publishing  such  matters. 
See  aexl  article. 

^  6.  The  joornals  of  the  House  of  Lords  are  evidence  to  oD.&t  £.443. 
prove  their  tddreas  Co  the  king  and  hb  aoswer.   So  die  voces  Miai,e. 
of  the  PsDiMQrlnuiia  hmomhfy,  tod  miniitee  of  council  before 
die  Ameiiean  revoludoh  were  evidence,  to  prove  the  time  of 

the  notification  of  the  repeal  of  an  act  by  the  king  in  council. 

^  0.  In  this  book  it  is  stated,  tbtt  H  has  been  h^Id  by  all  6D.&E.4-t2, 
the  judges,  that  the  articles  of  war,  printed  by  the  king's  prin-  Ji^^^*|f^* 

ter,  are  G:ood  evidence  of  such  rirticles  :  for  they  relate  to  ptih-  p^ii,  E^id. 
lie  matters  coiiceniiiii;  ihc  state,  and  must  rest  on  the  Lioiind 
of  public  statutes  :  and  tlie  judges  in  contemplation  have  all 
public  statutes  in  their  minds,  and  know  when  correctly  pub- 
lished. 

Abt.  3.  American  cases.  Nixon  v. 

$  1.  The  iiitsler*t  proieflt  made  abnid  it  Ae  time  of  the  i«Df»  1  DiNi 
transaciiQn,  was  admkted  as  evidence  of  the  facts  stated  m  it : 
however,  it  is  not  in  Massadiosetts,  unless  the  master  be  ptov^  Bli^tlS" 
ed  to  be  dead,  ornot  to  be  had  as  ^  \7itness.  And  so  in  Con-  . 
necticut,  not  evidence  in  chief.  1  Day»s  Cas.  in  E.  91.  llTdeaJHut 

§  2.  An  account  of  sales  of  goods  by  a  factor  in  New  York  chief. 
\va«3  admitted  ns  evidence  in  Pennsylvartia,  being  a  mercantile  i  Dall.  17. 
transaction,  and  his  hand  proved  or  admitted  ;  thoi?gh  urged  pj/^g^J^' 
the  factor  ought  to  he  had  on  the  stand.    And  tlie  court  said,  BcowUtold. 
**the  strict  rules  of  law,  v\ith  regard  to  evidence,  ought  not  to 
be  extended  to  mercantile  transactions." 

^  3.  See  also,  the  evidence  in  several  respects  in  the  case 
of  Cabot  V.  Bingharo,  and  9  Dall.  39 ;  and  e^kecially  the  evi- 
dence admitted  by  the  Supreme  Court  ef  the  United  Statesi 
that  was  Ae  eootemporaneoui  correqNHideoce  of  a  poblie 
agent  on  the  sobject  in  controversy  With  his  goMnment,  and 
this  by  the  agent  in  bis  defence. 

$  4.  The  pits,  on  argument  were  allowed  to  read  in  evidence  &  pa"-  ^i* 
a  letter  written  to  them  in  the  course  of  n  mercantile  corres-  ^  Sff*?^^ 
pondencc  hy  the  captain  of  the  vessel,  about  which  the  pres- 
ent controversy  had  arj5?en.  And  tlie  court  said,    it  was  com- 
mon in  mercantile  dir^^putes  to  lay  before  the  jury  instructiooa 
which  are  ^iven  to  captains  of  vessels.** 

^  6.  But  the  pit's,  own  letters  cannot  be  read  hy  him,  aod  1  Johns.  Ca. 
the  court  said,    It  is  clear  that  the  acts  of  a  party  cannot  be  su;^*"' 
evidence  ni  bis  favour  when  offered  1^  himselr.** 
^^6.  Supreme  Court  of  the  United  States,  m  emr*;  it  ap-  4CnMicb,6s, 
peared  by  the  biU  of  excepiioos  forming  part  of  the  leeord,  ' 
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Cn.  97.    that  the  cotirt  below  had  admiiied  in  evidence  a  paper  pur- 
jiri.  3.     porting  to  bo  a  copy  of  a  letter  wit  lien  by  the  deft.,  Carriog> 
w.^*v-^>^  too,  to  South  U  Kidgeway,  ik&  correspoDdenli  of  tbe  plt*s., 
aad  tlao  a  letter  mn  Smith  k  Ridge  way  to  the  deft.,  pur- 
^  portiDg  to  be  an  anawer  to  said  letter;  latter  held  right,  aa  it 

verifies  what  was  admitted  in  the  bQl  of  exeeptioof.  Bat  ibe 
copy  of  a  letter  was  rejected  $  no  reason  seems  to  have  been 
shewn  why  the  original  was  not  produced.  Cause  remanded 
to  the  Circuit  Court  to  he  nirain  tried.  Though  a  witness  is 
interested  in  sonic  items  ot  an  account,  he  may  prove  other 
items  in  the  same  account. 
4CrHi«h»it.  ^  7^  Ji  seems  to  be  a  settled  rule,  that  whenever  the  law  or 
a  court  directs  a  petition  or  notice,  as  iar  sale  of  lands  uj 
be  published  in  a  certain  newspaper  or  gazette,  that  the  mere 
prodaetioii  of  Sttcb  gaxette  ooataiiihig  it,  is  good  evidence  of 
the  fact  of  publication ;  but  the  court  may,  and  sometimes 
does,  examine,  if  the  printer  has  correcdy  copied  and  priolad 
the  writing. 

«  Mass.  R.        ^  ®*  '^^^^^^  <»  writing  not  sealed.    In  this  case  the  court 
619,  Huot,     held,  that  if  the  promisee,  without  consent,  makes  an  altera- 
"nw*^  Sat'*'  ^^^^      ^  written  promise,  by  inserting  a  word  the  law  implies, 
Ch.  27.        be  does  not  annul  the  contract ;  and  if  it  be  an  immaterial  al- 
teration, the  law  will  presume  the  assent  of  the  promisor  to 
the  making  of  it ;  the  word  inserted  wb^j  year^  m  lliis  clause 
in  the  promise,  first  written  85th  day  of  Doeeiiiber»  in  the 
(omitting  year)  of  our  Lord  1805 ;  and  several  casea  are  di- 
ed of  fiUiag  up  bknks»  even  in  deeda»  after  executed*  and  ea- 
pecially  in  our  custom*faouee  bonds,  in  which  the  amowit  of 
the  duties  is  inserted  after  execution,  and  when  asoertaiaedf 
"  without  prejudice  to  the  bond,  the  obligors  being  considered 
as  consenting  that  the.  blanks  shall  thus  he  filled  up." 
4  Johns  R        §  9.  So  by  consent  of  parties,  a  deed,  alter  executed,  mny 
64, 60,  Wool-  be  altered  in  a  material  part,  and  not  mvalidate  it ;  but  an  ui- 

Icykat. ».  terlineaiioii  made  after  execuline  a  deed  avoids  it,  llioui;h  in 
Constmnt. —  1  .  ,  .  S    .  •      •         •  . 

Co.  27.— I     sn  immaterial  part  or  point and  Uie  presumption  is  against 

Daii.  67.«-4  its  having  been  made  before  the  execution.  Btet  ffuere  as  to 
—sbep.  presumption^  for  why  presume  a  crime,  when  the  evidence 

Tooobia,90.  equally  proves  an  honest  act,  and  see  Hunt  a*  Adams,  above; 
V'*  the  alteration  was  in  filling  up  blanks  at  the  trial  of  the  cause. 

4  Joins. R.  ^  '^^^^  P^^^'  ^^^^  sureties  in  a  custom-house  bond  10 
4S1,  Siuby  the  United  States  for  duties,  and  paid  it,  and  had  it  in  posses- 
t.  Champiia.  ^ion^  and  the  collector's  receipt :     Held,  this  was  sufficient 

evidence  a  surety  paid  ^lc.    So  a  deceased  atU>roey*9  receipt 

00  a  bond.    1  Hayw.  395  ;  2  Mun.316. 
1  Jybns.  Ca,      <^  1 1.  Letters  written  by  a  party  are  noi  admissible  evidence 
**JjJ|^*J^'*  in  his  favour,  though  they  are  evidence  against  him  }  but  see 
3  Uttii.  lit. 
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an  exception  to  this  rule  in  Cabot  v.  Binejham.    If  a  f^tor    Ch.  97. 
be  liable,  he  is  excused  if  the  priacipai  adopt  bis  acts.  An.  3. 

$  12.  A  bill  ID  chancery  is  no  evidence,  otherwise  than  to  v.^^'-^ 
8hew  it  once  exMt«d,  wmI  diat  Mtab  liMstswereui  ittm  be- ?  d.  li  b.  s» 
tween  the  parties,  in  order  to  let  m  the  answer  or  dcpontioiis      "  ^j^' 
of  the  witnesses ;  and  writiogi  of  old  date,  not  otherwise  to  ag",*^  Alkym 
be  psoved,  derive  their  autbaoticity  from  baiag  ImiDd  in  the  r.  iiution.— 
pkces  the  kw  has  assigped  them,  hence  emtot  be  recair ed  if 
not  found  in  their  proper  places,  but  come  from  private  hands. 
If  however  there  is  n  connexion  so  as  reasonably  to  nrroimt 
for  tlieir  lining  in  such  hands,  they  may  be  admitted,  accord- 
ing to  modem  hberal  practice,  to  be  i  ciid,  thoueh  not  coming 
from  their  leeal  repositories  ;  but  v,licn  tlic  cu^t  oilv  is  wholly 
piivaie,  and  in  no  wise  conaected  witii  the  subject  matter,  tbey 
cannot  be  admitted  at  aU. 

%  13.  How  wfitiDni  are  prored,  the  eiecotioD  of  which  it  wdifi  v.  De- 
witoeased.    GenentUy,  1.  The  witoetB  hunaelf  moat  be  cal-  £^^' 
led,  if  Ii?ing ;  if  dead,  by  proybg  hisfaandwritiDg :  3.  If  re-  Bum^ 
aident  abroedf  by  sending  a  commission  to  examine  him,  or  at  Trompow- 
leaat  hj  prowing  his  handwriting.   2  Dall.  208.   This  kat  ia  1^^/79!. 
a  relaxation  of  the  old  rale,  and  allowed  only  of  late  years.  9  Ves.'j.aei. 
The  same  rule  exists  where  the  snbscrihinfr;  witness  has  been  ~|  '^Yat^f, 
sought  for  and  cannot  he  louml,  so  as  to  furnish  a  presumption  j^jg^  cto.-S 
of  his  death.    So  it  the  witness  becomes  incapacitated,  ilie  Bio.  Ifna.— 6 
instninient  may  be  proved  as  if  dead:    1  Esp.  184,  Thonip- 
son  ».  Miles;  2  Ksp.  697,  liulkky  v.  Smith  ;  2  East,  183  j  — 7D. kE.  * 
and  though  the  instrument  be  cancelled,  Peake's  N.  P.  30,  2«a.— a  IWI. 
BritOD  e*  Cope.  If  no  aubacribing  witoeaa^or  efietitioaB  one,  ^7oifpiilot 
it  ia  enough  to  prove  the  haiidwritiii|  of  the  contreclor,  and  v.Tagfart.^ 
the  jury  may  preaiime  a  delivery.    Peake  N.  P.  S3,  Fasset 
V.  Brown  ;  ante*  Ch.  86  ;  Id.  146,  Orr llier  v.  Neale ;  1  Johns. 
Ca.  230,  Mott  t?.  Doughty  J  4  Johns.  R.  461  j  2  East,  183, 
250,  Prince  0.  Blackburn  ;  2  Day,  293,  Hempatead  «.  Bird } 
Ch.  88,  a.  2,  s.  15  ;  Don^l.  93  ;  2  Bny,  1B7. 

14.  A  party  stales  a  contract,  and  by  evidence  in  the  tri-  3  Day's  Ca. 
al  it  appears  it  was  in  writing  ;  he  must  produce  it,  or  show  it  g^ji^'^'p^ 
is  not  in  his  power  to  produce  it,  before  it  can  be  in  bib  pow-  i^p, 
er  to  prove  it  was  executed,  or  lo  prove  its  c<Mit(  nts.    If  the 
subscribing  witness  deny  all  knowleidge  of  the  execution,  is  as 
no  witeeaa.    1  Phil.  £v.  421. 

^16.  WrUhg  loti        The  pit  declares  00  one  lost  or  4  Dty*s  Ca. 
destroyed  f  if  ao,  ia  a  nraveraable  and  material  fret  to  be  put 
m  issue,  and  to  be  tned  by  a  Juiy^  not  a  prdunmary  questroo 
to  be  tried  by  the  court. 

J  16.  Protests,  see  Ch.  20,  a.  1 1  ;  Ch.  97,  a.  3,  8.2,  a.  3,  ckemtv. 
8. 1,    Protesiai  though  only  certificates  of  notariaa>  are  good  Noycs,  4 

'        O       Camp.  !».— 
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Ch.  98.  evidence  of  non-acceptance,  or  non-payment  of  bills, /orc^fi, 
vvlien  drawn  as  above  j  but  not  so  m  other  cases  generally,  tn 
suits  on  policies  of  insurance,  or  in  any  other  case,  the  master's 
protest  is  not  evidence  to  prove  tlie  loss,  or  other  point  m  is- 
sue, while  he  is  dire;  it  can  only  be  used  to  contradict  his  tes- 
timony, if  he  varies  from  it.  And  if  the  hroker  shew  it  to  an 
underwriter  with  other  papers  relating  to  the  loss,  on  demand* 
ing  payment,  this  will  not  make  it  evidence  against  the  assur> 
ed.  1  D.  &  £.  156;  1  Munford,  403,  United  States  e. 
Sharp  St  al.  ;  1  Peters'  R.  118.  But  a  protest  is  a  proper 
preliminary  proof  (though  not  in  chief  at  tlie  trial)  to  show  a 
compliance  vvitli  the  clause  of  the  policy,  providioe;  payment 
be  made  in  thirty  days  after  proof  of  the  loss.  Ch.  40,  a. 
21,  s.  21.  However  ii  seems,  in  Souili  Curoiina  and  Penn- 
sylvania, the  master's  protest  is  evidence  in  chief.  Ch  97,  a. 
3,  s.  1  J  4  Dallas,  456,  Morgan  e.  Ins.  Co.  of  N.  A. ;  1  JKo. 
40,  Brown  e.  Gerard ;  3  Bay,  237,  Campbell  v.  WilUamson. 
But  quart  if  the  master  can  be  had  at  the  trial* 


CHAPTER  XCVm, 


EVIDEIICE.  WITNB8SES. 

'  See  Ch,^  a.    ^  ^*  competent  witnesses  in  a  cause,  is  an  im- 

4,5,  S^  tw!  portant  question,  but  principally  on  account  of  interest ;  this 
— t  PhU,  ^  has  been  considered,  CIj.  00,  a.  1,  &ic.  It  has  been  stated 
DM820^i*6  ^^'"'^  descriptions  of  persons  are  \vitne8ses  in  a  cause,  ex- 
7D.  it  copi  five  :  1.  Those  interested  :  2.  Those  wanting  under- 
p"?!,^'"^?*'*'  stand  imr :  3.  Atheists:  4.  Convicted  of  crimrn  falsi :  5. 
— P(wt,'6."     Husband  and  wife.    The  Island  5tli  liave  beea  considered. 

Then  it  remains  to  inquire,  1.  Who  want  understanding :  2, 
Who  are  atheists ;  3.  Who  so  cooTieted. 

One  witness  may  be  sufficient  in  chancety,  where  the  deA's* 
answer  is  clearly  false.    9  Ves.  jr.  275  $  12  Vcs.  jr.  78;  2 

White,  §  2.  An  atheist  is  one  who  disbelieves  the  existence  of  a 

cU.^M^'^  God,  and  of  course  man's  accountability,  and  cannot  hp  a  wit- 
Dutlon  r.  "^ss  because  his  principles  make  him  incapable  of  ieeling  the 
rolt,  2Sid.O.  obligation  of  an  oath,  as  he  does  not  believe  in  a  Being  who 
cJw  discern  the  secret  thoughts  of  men,  and  justly  puui2>ii 

4».'  * 
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perjuries  that  may  not  be  discovered  by  humao  tribuaak.    1   Ch.  98. 

Phil.  Ev.  19 ;  Esp.  D.  720.  v.^-v-v^ 

3.  But  an  injhfel  is  a  witness,  if  his  infidrlity  extend  not  i.cach'i  Cm, 

to  atheism^  butii  iu  Eugiaiid  aad  the  UDitcd  btales,  Ujou^h  iliis  — The 

has  not  always  beeo  the  case,   lo  the  gloomy  days  of  super-  '^i^^^ 

sdtioD  and  ignorance,  a  mao  could  not  be  a  wimeis  who  did  cradibiiity,  u 

not  believe  in  the  religion  of  the  country  in  which  he  was  cai-  ^"[j^^i^^ 

led  to  give  evidence.  Those  who  did  not  believe  in  Chris-  gbJbm'*  r. 

tianity,  and  aometinies  in  Christianity  of  a  certain  description,  236.— lo 

were  deemed  incapable  of  binding  themselves  by  an  oath.  J^^^^^ 

Onr  ancestors  thought  that  no  boolc  but  the  bible  could  have  hp  mm  rsm- 

hohi  on  the  consciences  of  men,  so  as  to  bind  them  to  tell  the  i*"*  '=*  "^^ 

truth  J  and  it  was  only  because  the  Jew^  were  sworn  on  the  i5*j|3g, 

Old  Testament  that  they  were  allowed  lo  be  witnesses  in  i84,  a  dMb«- 

Christian  courts.    There  were  however  some  exceptions  j  at  fu4\° 

an  early  perioil  in  Spain,  the  Moors  were,  by  special  laws,  goeVuui^  to 

permitted  to  be  sworn  on  the  Koran.   But  the  cinl  law  ex-     credit  of 

eluded  even  Jews,  as  weU  as  all  heretics,  from  giviog  evidence.  7o^Con-' 

Within  two  centuries  great  judges  in  England  have  differed  oecticat  to 

on  this  subject   Sir  Matthew  Hale  thought  a  Turk,  or  a  Jew,  t^g^'^^^ll^' , 

oi)2:ht,  at  least  in  some  cases,  lo  be  received  as  witnesses  ;  but  ca'^li,  Abnp 

Sir  Edward  Coke,  of  more  intemperate  zeal,  and  less  real  re-  »•  Mh^1^~ 

ligion,  thought,  "  that  all  infidels  are  in  law  perpetual  enemies  ;  ^T*?^ 

for  between  them,  as  with  the  devils,  whose  subjects  they  be,  (^aestiona  tb^ 

and  the  Christian,  there  is  a  perpetual  hostility,  and  can  be  'ecfaioo  in 
^  »  '  *^  Connecticut. 

no  peace.  _7 

4«  However  the  general  opinion  was,  that  'infidels  could  Caivin*!  cue. 
not  be  admitted  as  witnesses,  dll  the  great  case  of  Omichund  i_ouicfaond 
V,  Barker  was  decided.   lo  that  case,  decided  in  1744,  it  was  t.  Bariw^" 
held,  that  an  "  Infidel^  Pagans  IdokUer^  or  Gcntoo,  may  he  a  Atk.2i,44.— 
witness,  and  that  his  deposition,  sworn  according  to  the  cus-  bu^'n  P2S 
torn  and  manner  of  the  country  where  he  lives,  may  be  read  — M'Nally, 
in  evidence."    The  rule  settled  in  this  case  has  been  since  Jfjf^g'p"^ 
very  uniformly  adhered  to.  Omichund^s  case  at  large,  M'Nal-  279.^2 
ly,  44  to  64.  Inst.  179—2 

§  5,  So  in  tliis  case  a  Mahometan  was  sworn  on  the  Ko- 
ran,  and  in  one  case,  Rex  e.  Taylor,  the  only  question  Jus-  lor— 3  bi. 
tice  BuUer  would  sufer  a  witness  to  be  asked  was,  if  he  be-       102  —3 
lieved  the  sanction  of  an  oath,  the  being  of  a  Deity,  and  a  fu-  279.!!'' 
ture  state  of  rewards  and  punishments.    This  is  the  only  faith  See  Cb.  90, 
or  religion  to  be  found  in  the  constitution  of  the  United  States,  •* 
and  that  not  expressed,  but  implied  in  the  oath  it  requires. 
Esp.  D.  720. 

A  Mahometan  may  be  sworn  on  the  Koran.  Leach's  Crown  ^^''lles,  038. 
Law,  John  Morgan's  case,  and  Kcx  r.  Giliiiun.  IE»p.ILS888. 
The  deft,  charged  tlie  pit.  with  peijury.   Not  proved  by  h  Alas*.  R. 

275,  RoMr. 
Laphani. 
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Ch.  98.  proving  the  ph.  hM  aiheittkal  principles.   Nor  era  evidence 
^ri#i-v-^/  of  such  Drindples  be  admitted  in  mitigation  of  damages. 
H*Nft»7»  loa,    ^6,  At  to  wnU  rf  nnderHanding,  There  can  be  no  doubt, 

106.---1  Phil,  to  make  one  a  witness  he  must  have  so  much  undc  r^tnndiog 
£ip.7M^727,  ^  enable  bim  to  retain  a  correct  recollection  of  the  facts 
te.  and  events,  as  to  which  he  is  called  to  give  testimony  ;  and  he 

must  have  mind  enough  to  have  n  sense  of  right  and  wron?  ; 
but  in  this  respect,  clear  it  is,  that  no  particular  standard  can 
be  fixed.     It  is  liowever  clear,  that  lunulics,  while  subject  to 
Co.L. 6.— 16  their  disorder,  and  idiots,  caimot  be  witnesses;  nor  persons 
Johst.  11.148.  intoxicated. 

^7.  And  tkUdrent  at  an  early  age,  are  not  vriineeses. 
u  wverl\  ca-        general  rule  as  to  age  has  been  fourteen,  as  at  that 
Ms.^Haie*t  %ge  they  are  supposed  to  be  of  years  of  diseredoo,  and  to 
I J  have  a  competent  knowledge  of  right  and  wrong.    At  that 
Mod.  228  —  age,  by  our  laws,  they  may  choose  guardians.  But  many  chil- 
Stra.  700.— 1  dren  have  bcon  admitted  as  witnesses  under  that  age  ;  even  at 
iiie  age  often  or  nine,  they  hcwc  been  admitted  :  and  it  i*  usu- 
al to  ask  a  child,  Ifroueht  upon  the  stand,  if  he  knows  the  na- 
ture of  an  oath,  and  if  he  believes  God  will  punish  him  for 
telling  a  falsehood,  and  to  admit  bim  to  be  sworn  if  be  gives 
proper  answers  to  such  questions.   One  under  nine  adn&ed. 
10  Mass.  R.  335,  Commonwealth  s.  Hutehins ;  Esp.  D.  737. 
s  stra.  700       ^  ^*  ^  Raymond  C.  J.  said,  no  child  had  been 

The  Kids  «,  edmkied  to  be  a  witoess  under  nine  years  of  age,  and  that 
^v*"'      there  was  no  difference  between  capital  and  other  cases.  See 
East's  C.  L.  442. 

Peake'tE.        ^  9.  A  person  denf  and  dumb,  if  of  sense  to  have  tntelli- 
P^C^l?'*'  S^"*^^  ronveyed  to  hiin,  may  be  a  witness,  and  give  his  testi- 
mony by  signs,  through  the  medium  of  an  interpreter.   And  1 
Phil.  Evid.  10  J  1  Leach  Cr.  C.  455. 
Biiii.  N.  P.        ^10.  In  this  case  all  the  12  judges  held,  that  a  child  of  any 
age  might  be  examined,  on  an  indictment  for  an  asssult  on  her 
c.  m  * '  ^^^^  intent  to  ransb,  if  she  appeared  to  be  acquainted  with  the 
nature  and  obligation  of  an  oath  ;  but  that  no  child  is  to  be 
examined  but  on  oath.  East's  C.  L.  444.    A  minor  nine 
years  old  admitied,  because  he  appeared  to  have  dtscretioii  ; 
one  seven  years  old  admitted  on  nnih.    The  manner  of  exam- 
ining ;  see  M'Nally,  105  ;  1  Phil.  Ev.  17. 

1  F.v.  <\  11.  Infamous  persons  not  mtnessts.  When  convicted  of 
t>3i4.-Cowp.  certain  crimes,  but  they  must  be  convicted  and  judgment  rea- 

dered.  If  two  be  indicted,  and  no  evidence  against  one,  he 
may  be  acquitted  and  be  a  witness  for  the  other.  M*Nally,  40. 

2  WiU  18       ^13.  Treason,  felony,  and  every  species  of  what  is  called 

P«ndoek  V  Mackendw.— Peake's  E.  91— Snlk.  IM,  689—)  Mor.  E.  8,  257,  487.— 
■A  Com.  370— Wiltps.  0*'in  -S  K  i^i.  77  — 'i  Wonddps.  28fi  — M'Nally,  40,  45.-2  Lev. 
AZ^,  ( itarter  v.  Hawkins.— 2  baik.  46i. — 2  Sulk.  6yu,  Bex  c.  Ford. — 14  ftlass.  Rep.  234, 
one  gives  his  (estimopy  in  a  trial  and  efiemtrda  m  coo^icted  of  in  iafunous  criiM, 
*  rceoy)  hie  teiUaiooy  eannot  bt  r0c«t?«d. 
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the  crimen  fahi,  as  perjury,  forgery,  conspiracy,  barratry,  Cn.  98. 
atiaini  of  false  verdict,  &ic.  exclude  one  convicted  of  any  such  v-^-v^,^ 
crime  from  being  a  witness.  Formerly  it  was  thought  that 
•rary  crioM  wiiidi  sobjeeted  «  man  to  fubry  puniabmeiitt  ex- 
cliid«d  htm»  puniabed  or  not*  The  modm  practice  ia  to  eoa- 
aider  the  oflbooe,  and  not  the  pmuahmeiiCt  aa  that  to  which  the 
bfany  ii  attaehed*  He  sow  must  be  found  and  adjudged 
|;uilt7  of  some  erime  partaking  of  fraud ;  and  elearly  the 
infliction  of  an  infamous  pimishment  cannot  be  the  criterioD« 
for  that  may  be  inflicted  for  a  very  small,  or  not  inflicted  for 
a  very  hit!;li  oflence,  according  to  a  mild  or  severe  spirit  of 
legislation  among  a  people."  Hence,  in  this  case  it  was  held, 
a  man,  being  convicted  of  a  treasonable  libel,  or  slanderous 
words  on  the  eovemiiieiit,  and  sentenced  to  the  pillory,  is  not 
ihet  cby  rendeied  incompetent ;  but  if  he  be  convicted  of  bar- 
ratry, or  other  infarooos  offeaWf  thou|h  only  fined,  he  ii 
incompetent.  But  if  one  ao  reodeied  bfamoua  and  Incompe* 
tent  be  pardoned^  he  is  restored  and  again  oompetent ;  but  an  i 
aobial  pardon  must  be  produced*  granted  and  allowed  in  due 
fonnoihiw;  here,  under  the  hand  of  the  president  or  of  n 
gOVmor,  with  the  great  seal  annexed.  As  to  pardons  and 
burning  in  the  hand,  see  M'Nally,  42  to  61  ;  Hob.  292  ; 
Tnuch  law  on  these  aubjecte,  318  ;  Bull.  P.  292  ;  1  tbil 
iuxul.  26,  27. 

Formerly  notliing  but  a  judgment  of  conviction  produced  The  King  p. 
could  render  a  man  incompetent.    And  now  no  tuun  can  be  ^^rd,  4D.  fc 
iii.ked  a  queaUoa  teudmg  to  convict  ami  oL  a  crime,  aud  tuere-  ^  £4^,,^ 
by  be  put  in  danger  from  his  own  extmination ;    yet  he  may  Pedm'iiC. 
be  asked,  whether  he  is  already  convicted,  and  has  sufoed  ^^^^^ 
the  judgment  of  the  law ;  for  his  answer  to  these  questkms  can  „  « atMe 
put  him  in  no  further  peril*"  See  3  Bl.  Com.  Chr.  Notes,  25.  pard  n 

$  13.  An  interpreter  is  a  witness  where  he  is  not  confiden*  ^^"^ 
tially  employed)  and  bound  to  secrecy  as  counsel  is.  ' 

14.  So  a  juror  is  a  witness  under  certain  limitations  to  i  Mass.  H. 
set  a  verdict  aside,  where  liis  testimony  is  not  against  the  ^^J^^y* 
record.    So  a  juror  or  judge  is  a  witness  generally,  but  it  is  Mmi  K.  axfii 
said,  he  cannot  afterwards  be  concerned  in  the  cause, — not  a 
witness  as  to  the  jury's  rnoLives. 

^15.  Many  excepltooa  exibl  against  a  juror,  as  his  place  Co.L.  6. 
may  be  supplied,  that  do  not  exial  against  a  witness,  as  affinity, 
consanguinity,  iiowever  near,  whose  place  cannot  be  supplied. 

^  16.  Statutes  m  Maasaohuselts  profide  as  to  witneasess.  ^'l^i^ 
Peuhy  for  1  efi^g  to  appear  before  the  judge  of  probate,  ^ 
p.  123.    Making  defoult  fiable  io  pay  damages,  205.  Wo- 
men admitted  in  their  own  cause  in  cases  of  bastardy,  p,  299* 
Obliged  to  appear  before  referees  &c.  334.    Townsmen  to 
be  admitted  in  jiroaeciitioos  of  highways}  392*  ^oi  held  to 

vou  lu,  68 
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Cm.  f8*  appear  ibr  erioiiDab»  unless  pakl,  5S6.   Not  peid  fer  timl 

K^^^^-^^  and  attendance  on  ibe  pert  of  the  state,  unless  sumnioned  at 
Feb'  13^**  request  of  the  attorney  general,  535.  Must  be  two,  at 
I7i>3.~  .ViHine  least,  to  a  deed  to  bar  an  esiote  fai7,  542.  Tnhnbitnnts  of 
Act,  ch.  60,   towns  kc.  admitted  as  stirli  in  cases  where  the  corporations 

are  interested,  557;  (Kcl).  13,  1793,)  and  parlies,  their  fee?, 

705.  Tv¥o  necessary  lo  convict  of  treason,  1049,  1050  ;  their 

fees  increased.  6  M.  L.  327. 
Pejrsoo  Massachusetts  act,  Oct.  30,  1 784,  if  a  witness  do  not  attend, 

the  party  aggrieved  may  have  his  totm  Ibr  all  damages  hf 

biin  sustained.  See  Dougl.  566. 
U*M\y,  98,     $17.  Witnesses  of  necessitj,  as  in  eases  of  salvage  &e. 
^*  See  Ch.  76,  a.  7,  case  of  Thoriidike  lie.,  as  easee  of  private 

cheailns:  &c. 

IMass. R.  ^18.  Tlie  certificate  of  the  witness  is  usually  ronrln^ive 
£96,  Cook     on  the  court  in  tu'Kine:  costs  for  his  travel  and  attendance. 

If  false,  the  injured  party  has  his  action  ;  but  if  ilseil  suspi- 
cious,  the  court  i  f'r|uires  his  ofi'ifiavit  in  explanation. 
7  Cranch,         §  19.  El  for  to  the  Circuit  Court,  Columbia.    Debt  on  • 
Mm^^*'        given  by  Welsh,  as  principal,  and  Moss  as  sorely* 
9  cwh,  39.  Suit  abated  as  to  Welsh,  by  tbe  marshafs  letoniy  fbat  he  was 
no  inbahitant  of  the  distriet.   Held,  Welsh  was  not  a  eOtnpe- 
tent  witness  for  Moss,  because  intennted  ;  pfraeipal^y  tjecanse 
Welsh's  liability  would  be  increased  to  the  extent  of  tlie  ooecs 
in  this  suit,  if  judgment  be  against  Moss,  as  then  Weish  araai. 
-  pay  thenn. 

Feb""  ^tto/5rers  witnesses.   By  lliis  act  *'  every  quake r  who  on  any 

Cb.  9.— Act  lawful  occasion  shall  be  required  to  take  an  oath  as  a  witness 
Sft^u'stiScs  cause,  or  as  a  juror  in  a  dvU  cause,  shall  instead  of  tlic 

V.  iDooUdge.  usual  form  be  permitted  to  affirm,*'  in  a  certain  form  pre- 
seriheil*  The  liberty  of  affirming  is  sfrit^  eooftied  to  qen- 
kers  in  Massachusetts.  2  GaUiseo's  R.  864. 
3J  !  in^  c«i.  ^  20.  One  pardoned  conHHatmMjf  i$  a  wUmn$,  d^migh  lAe 
I^e  v.  eondiikn  he^  he  shaU  not  be  one.  As  where  A  \\:i5  convicted 
Piaia.  '  of  forgery,  and  sentenced  tn  tbe  state  prisoo  for  life,  and  after- 
wards pardoned  by  the  governor.  Btit  the  pardon  contained 
a  provisOy  that  it  was  not  to  be  construed  so  a5  to  r^ieve  him 
from  the  legal  disabilities  arising  from  his  conviction  and  sentence 
&c.,  but  only  from  the  imprisonment.  Held,  he  was  restored 
as  a  witness,  and  that  the  :^aid  proviso  was  repugnant  to  the 
pardon  and  void.  If  tbn  decision  be  correct,  tiie  principle  of 
this  ease  runs  through  aU  the  States,  as  the  constitntiooal 
power  ii  each  to  pardon  is  like  this  eonsiitttiional  power  in 
Hew  Tofk.  Hence,  a  power  to  grant  a  pardon  must  be  coa^ 
strued  a  power  to  grimt  one  with  afi  its  known  and  legal  effects, 
and  not  otherwise.  See  much  as  to  pardons,  M'Nally,  43  to 
61 ;  and  burning  in  the  hand  restoring  competoncj  as  a  witness. 
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^  31.  Slaves.   In  sereral  of  th»  States  slaves  are  not  wit-  Ca. 
MiiQt,  especially  against  white  persons.    But  in  this  case  it  v,.^"v^*w/ 
was  decided,  that  after  a  slave  has  obtained  his  freedom,  he  c^h- 80,  «.66. 
is  a  competent  witness  to  prove  farts  that  happened  while  he  ^  (furnle*. 
was  a  slave.    The  slave's  incompetency  to  be  a  witness  is  Dohips.— . 
w  lioliv  by  reason  of  his  condiuon  oi  slavery.  See  10  Johns.  M'N«lly,io«. 
K.  133. 

^  22.  If  there  be  a  questioD  who  the  prosecutor  is,  it  must  i  i>aiia*,«— 
be  proved  who  b,  by  iodi^rent  wimesses,  not  by  tlw  deft,  f  j8!!!]'d^ 
But  the  pit.  is  e  good  witoesi  to  prove  the  d^tb  of  a  subscrib-  es,  lupp  «. 
iiig  witness  to  a  deed,  in  order  to  let  in  evidence  of  the  hand-  ^ 
writiiig*  But  in  this  case  it  was  adjudged,  an  ioibrmer,  on  the  * 
seizure  of  contraband  goods,  could  not  be  a  witness,  though  he 
released  his  right  to  the  moiety,   tied  he  en  interest  in  the 
costs?  See  Ch.  171),  a.  19,  s.  40. 

<S  23.  The  manner  of  crou-examining  a  ivitness.    Held,  a  7  East,  108, 
wiujtbs  cajiuot  be  cross-examined  as  lo  any  cullaloial  inde-  *^^»  SpeD««» 
pendent  fact,  irrelevant  ig  liie  matter  in  issue,  for  the  puipu:3e  Oe'^'iiioit, 
of  eelitrtdictiDg  hiai»  if  hie  answer  be  ooe  way,  by  another  wit-  eitMl  i  Pfait 
BOMy  in  order  to  deseredic  the  whole  of  hie  testimoaj.  As  2Gm*H, 
where  the  whness  swore  the  deft,  adtaoced  Uib  Hwney  at  si. , 
ten  per  cent,  a  month,  end  not  by  way  of  partoersbip*  The 
de&^a.  counsel,  to  discredit  the  witness,  on  cross-examining 
Mm,  proposed  to  ask  hiai,  what  contract  he  made  with  Mr.  S. 

trom  whom  lie  had  taken  up  monies  on  the  same  and 
other  days,  in  order  to  draw  froin  liim  a  confession  he  borrow- 
ed monies  of  i]iu>c  iliiiil  persons  lo  he  euijiloyed  at  his  discre- 
tion, and  lo  hhare  the  prolib  wuli  ihem,  and  in  order  it  he 
answered  in  the  affirmative  to  draw  a  oondusioD  he  made  the 
same  contract  with  the  deft.,  (said  to  be  the  hot)  or  if  he 
denied  such  were  the  terms  of  his  dealings  with  said  third  per- 
iOBS,  then  to  call  them  as  witnesses  to  contradict  him,  and 
prove  the  eootrary^  and  thereby  destroy  his  credit*  But 
the  court  was  clear  several  decisions  had  been  made  against 
this  manner  of  cross-CKatninine;  a  witness  :  1.  His  contracts 
witli  others  was  no  evidence  of  his  with  the  deft  :  2.  bucli  • 
quesiions  might  lead  to  er}dless  collateral  issues  as  one  of  the 
parlies  chose  to  introduce,  and  such  as  the  other  party  could 
not  be  prepared  to  meet. 

Though  the  witness  admits  he  has  been  oooTicted  of  felony,  8  Kut,  rf^ 
yet  the  party  calling  him  has  a  right  to  insist  on  proof  of  the  l^^"^ 
convictbn  by  the  record.  ' 

If  under  a  rule  for  tatting  depositions  a  witness  be  cross-  i  Do^ns,  275. 
examined,  it  will  not  ammmt  to  an  examination  of  him  on  the  ^  cranf^* 
voire  dire^  nor  preclude  an  exception  to  his  competency  at  eiftainivf. 
the  trial. 
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If  I  cal]  a  first  witoMSy  and  then  a  second,  and  he 
diets  the  first,  I  cannot  call  the  first  to  disprove  nvlmt  the 
second  said.  A  Jew  was  fined  for  refusiiig  to  be  sworn  on  hie 

sabbath.  2  Dallas,  213. 
S  Cain.  178,      ^  24.  A  deft,  cross-exaraining  a  witness  makes  him  his 
So?**Sce     own,  and  cannot  introduce  through  him  any  evidence,  but 
Ch.  8<),  R.  1,  such  as  ite  might  have  done,  if  originally  produced  on  his 
Ju^'  P^^'    "^^^^  same  is  true  of  a  deposition  taken  by  one  party, 

Kv  d  J  7,  and  not  reed  by  him,  but  reed  by  the  other;  he  ceo  reed 
228, 221).-'  only  such  parts  es  would  have  been  proper  e? idence  if  be  hed 
i^boa.  R.  ji  himself.  Nor  ceo  e  party  cross-examine  concerning  a 

distinct  collateral  fact,  not  relevaot  to  the  issue,  for  the  pur- 
pose of  contradicting  the  expected  answer  by  other  witnesses, 
m  order  to  discredit  the  whole  of  his  testimony,  as  above 
stated.  This  is  a  settled  rule,  yet  by  the  address  of  counsel 
in  asking  questions  it  has  been  very  often  evaded. 
eBall.  15T—  25.  When  a  wiuiess  is  produced  on  inton  f^L^alories,  he 
22^*!!i*l^BVn.  ^^^^^  ^""^  forthwitii  be  examined  by  the  producer  of  tiiem, 

488^  Pigott  r.  then  on  the  erois-mterrogatories  of  uie  other  aide.   But  if 

4  Dair^io    cf^'*^®'  ^  V^^^J  ^^^y  ioterrogatories 

Gnpp7  9.  *  to  be  put  to  his  own  witnesses,  they  ,ueed  not  be  put  to  the 
BroNvn  —  other  party's  witnesses.  And  in  this  case  a  joint  comnuasioa 
SiM'^NAt  ^  London,  in  which  the  pit.  named  commissioners,  and 

Naylor.      *  set  out  their  residence  and  profession,  and  the  deft,  named  A. 

B.  and  C.  D.  of  London.  The  pit's,  comnriissloners  inqtiired  for 
those  of  the  deft,  and  could  find  no  such  persons,  and  execut- 
ed the  commission  parte  ;  and  held,  well  executed.  And 
if  a  cowmissiun  bo  to  lour  joioily,  three  of  them  cannot  exe- 
cute it,  and  the  deft,  may  object,  though  bis  two  joined  in  the 
execution*  It  is  a  special  authority  derived  from  the  court, 
and  must  be  strictly  pursued ;  but  the  certificate  of  the  cooh 
missioners,  that  they  took  the  oath,  is  good  evidence  of  the 
fact.  Commission  to  examine  an  officer  in  the  United  States 
army,  on  affidavit  of  his  being  a  material  witness  and  expect* 
ed  to  be  ordered  awnv.  0  Johns.  R.  256. 
4  Maulc  S.  ^26.  One  jHLffnrr  a  irinuss  u is a mst  another  to  prove  be 
^n^kml^l"**'  ^^"^^  ^     fraud  of  tlio  p;n inership.    Assnmpsit  for  not 

^!bin»on,*  delivering  copperas  ;  also  for  money  had  and  received  n^ninst 
cited  1  Phil,  one  of  several  partners.  Plea,  ilie  promises  were  rnude  joml- 
Bv.M.  ly  ^i],  Caieii  Angus  anid  Cuthbert  Brown  kc.  The 
deft,  being  partner  with  them,  made  the  contract  individoaUy, 
though  in  the  partnership  name,  and  for  the  sale  of  parmer* 
ship  property,  and  in  fraud  of  his  partners  lie  received  the 
money  to  his  own  use,  though  the  bill  was  drawn  for  the  moo- 
ey  in  the  partnership  name.  Held,  the  pit.  might  recover 
hack  the  money,  so  received,  !inder  the  common  count  ;  also, 
held,  Angus  was  a  competent  witness  for  the  pit.  to  prove  the 
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Mi»  wu  ii«f«r  uMhoriied  or  employed  hy  the  partners  to  Ch.  96« 
amke  the  eentraeti  and  tbet  Im  received  the  moDies  to  his  sm^^^^^ 
ovni  oee,  and  ae?er  before  conducted  the  concerns  of  the 
eompeny,  or  made  sales ;  deft,  had  no  right  to  sell,  so  bis 

agreeing  to  sell  was  a  deception  on  the  ph.,  and  n  fraud  ;  and 
as  to  Aniriis  boins;  a  witness,  the  deft.,  if  he  have  a  ii2;ht,  mny 
sue  h\m  tor  ( ontribution,  as  also  Brown,  if  it  Was  mdiJtfereut 
to  Angus  which  way  the  verdict  went.  A  tenant  indifferent, 
and  a  witness.    11  Johns.  R.  186 ;  7  D.  &c  E.  480. 

27.  Putting  off  the  uial  ibi  die  absence  of  a  witness  in  a  ^  p^y.^  ^ 
pobfic  prosecution,  summoned,  and  fees  tendered,  and  relbsing  471. 
10  attend}  wUl  not  be  aUowed,  imlese  tl^  prosecutor  wOl  make 
aAda^it  that  be  could  not»  m  fab  opinioUy  safely  try  the  eause 
without  the  witneaa^a  attandance. 

^38.  Sdeetmafiy  when  m0t  U  wUmeu*    Not  in  an  action  ehipmaa,4fi, 
btQugfat  bj  the  aelaotmen  of  a  town  against  A,  who  had  been  Beoaington  • 
a  pauper,  for  money  advanced  for  his  relief,  to  prove  a  prom-  ».MGeanes. 
ise  of  re-payment ;   the  selectman  offered  as  a  witness  was  a 
pit.  in  the  ^vrit ;  even  if  suing  ia  trust*  he  was  habie  to  costs 
in  the  first  instance. 

^  29.  In  a  qui  tarn  action,  proceeding  boiii  for  damages  and  Kirb7,62, 
a  breach  of  the  peace,  tiie  pit.  is  not  a  wiliiess.  Bffl^.  ScotL 

^  80.  If  a  witness  be  promised  part  of  the  avMls  of  the 
anH,  be  ianol  edauarible;  yet,  bowe?er,  if  the  party  were  in-  Buwilet«. 
debled  to  bim,  end  without  viaible  meana  of  payment,  but  by  VmuMa. 
^  reoofernig,  that  cireumalanee  alone  would  not  exclude  him. 

$  31.  One  is  a  witness  to  prove  he  acts  for  another,  though  \  Day  .  C  i 
^ippm^ifKUjf  for  AMMajf.   As  where  A  ielb  a  ship  to  B,  and  3oi,  Webb  «. 
by  agreement  keeps  possession  of  her,  and  she  is  registered  ^"'f'*'^*** 
in  A'<?  name ;  also  agreed  A  shall  sell  her  as  h??  own,  keeping 
se(  r<'t  liis  bill  of  sale  to  H  ;    in  trover  by  B  against  A's  ven- 
dee, A  is  a  competent  witness  to  prove  these  facts  ;  because 
these  facts  exhibit  A  as  acting  in  the  first  instance  in  his  own 
right  as  seller,  and  tlieo  as  agent  to  B  Lu  dive^i  his  lillc  dcnv- 
ed  from  A. 

^  33.  A,  B,  and  C,  creditora  of     direct  certain  gooda  to  Kirbv,  203, 
be  aeised  on  tfaeir  aeveral  ezecutioos,  as  D'a»  but  in  fact  E's  ^J^Jj^^** 
property,  and  it  ia  aold  for  the  benefit  of  A  and  B  only,  C'a  ^^'^^ 
debt  being  settled  by  other  estate*    In  trover  by  £  against 

the  officer,  C  is  viewed  as  interested,  and  is  not  a  witness. 

^  33.       indirect  interest  in  a  suit  excludes  4*c.    As  where  o  Day's  Ca. 
A  broueht  ejectment  aeainst  B,  and  B  claimed  to  hold  under  399,  Owen  r. 
C,  by  a  warranty  deed,  having  given  iiis  note  to  C  for  the  j  Ua'JJJ^ 
pure  ha money  ;  this  C  assigned  to  D  ;  B  paid  llie  note,  on 
coiidiiion  to  he  refunded  if  judgment  in  the  ejectment  should 
be  against  B  ;  also  agreed  that  liie  note  should  remain  in  D's 
possession,  as  li  not  paid,  so  that  li  a  recovery  against  B,  D 
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Ca.d9»  ■q^weC:    Held,  that  in  te  luit  biMM  A  and  B,D 

^^^•^^  was  not  a  witness,  as  be  was  in  some  degree  interested  ;  for 
if  judgment  for  B,  then      note  to  C,  endorsed  to  D,  Wasi;^ 
Ud  and  wc!!  paid,  ond  not  to  be  nifLuided  by  him. 
1  Caines'R.      §  34.  Jiorrmver  on  usury  a  wUness,    As  in  guitam  on  the 
1? t^SSiiitt  ^^^^^'^^      Ubuiy,  to  recover  the  excess  of  interest  paid,  the 
^  *        *  buiiower,  after  having  paid  tlie  priacipal  sum,  is  a  wiuiu^b  to 
proFO  the  usury.    It  must  be  understood  Uie  action  was 
not  brought  by  him,  aid  thai  be  had  no  patt  of  tbo  eBoaaa. 

1  ctfiMf '  B.  ^  35,  A  baving  the  |rtt*a*  oadar,  iia  payaMt  Aipoodipg  ai 
^ n''^^^^  ^^Sf^ ^ ^  avaatof  tbe  wNf  ia aoi « wkaaaa ;  aa mim 
«JUUeuM.  ^  1^,^     ^^^^  ^^1^^  pNd  ontof  tba  m  to  be  reeoiwod  it 

a  anil,  drawn  by  the  pit.  on  tba  agaol  lo  condnct  it,  A  ia  oat  a 

witness,  though  the  order  be  not  accepted,  and  be  states  faa 

pxpocls  to  be  paid,  whether  the  pit.  fail  or  not  in  the  artjon. 
iCaiaeVR.  iQ^cfeg^  ^  qiMfttion  does  not  esoUida.  Cited  1  i'iiiL 
^  Evid.  52. 

2  Caines'  Ca.  ^  36.  One  intoxicated  is  not  a  credible  witness,  if  at  die 
aai, Tattle  V.  tioie  wiien  tlie  facts  occurred  about  wliic  h  \u:  tci^ufics,  he  was 

a!  ii~».2l!  intox.icatioo  must  be  proved  by  direct  evidence, 

ml  Bt!  or  bf  aaH  and  oottduot  orincing  intoxication. 

191,  OnM  ^  ^  finr«a  bj  tba  a«t  of  Goi^iNaa  ni  1% 

stiir<^s«.      IQOQf  for  traaaportng  alaves,  from  one  fenal^i  port  or  plaea 
to  aaMlfaer, «  faHkept  crimmit  after  tba  aMiiiatioo  af  tm 

years  from  tbe  commisaiOD  of  the  crime,  witooilt  any  prose- 
cution against  him  being  commenced,  may  be  compelled  to 

testify,  though  he  hns  been  out  of  the  jurisdiction  of  tbe  Uni- 
tt'<l  St;itcs  a  considerable  jjart  of  the  tv^o  vcnrs.  It  seeras, 
accoj  iiing  to  this  case,  that  a  particepi  criminu  may  be  com- 
pelled to  testify  when  he  no  longer  ran  be  punisiied  ut  iiis 
u^eacc.  1  bougli  lie  caaaot  be,  can  iie  be  compelled  to  dis- 
close bis  own  turpitude  f 
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1  Btirr.  14^     ^  1.  In  tbo  tioM  of  Qoeon  Rliiabeth  a 
Duke  oV      out  of  tba  Eifibequer,  diiaoiuis  eoMBMoam  lo  inquire,  if  m 
FMka'aE.tf! 
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prior  was  seized  of  certtk  faadi,  as  pmri  of  m  mvior,  and  if  Cu.  99, 

after  the  dissolution  of  the  priories,  the  crown  was  seized,  with 

directions  to  suminong  a  jurv  :  Held,  an  inquisition  tnkfln  un- 
der it,  and  the  depositions  u{  ilie  witnesses  were  prima  fotie, 
evideQce  of  tiie  fact ;  on  the  ground  that  an  ^ct  done  under 
the  direction  of  the  public,  for  the  purpose  of  determining  a 
public  question,"  is  entitled  to  more  credit  tlma  one  done  by 
an  individual. 

^  S*  lo^pjtMbooi  tolsMi  bofem  dio  iberiff  Vu>^  on  ofiSKntij  2  h.  bi.  437 
omiioiisy  m  on  diAmt  grounds;  tbey  ai*  in  their  niim  utkmr  ' 
traveraeUe,  and  not  often  admitted  aa  evidenee  agaioat  tIM  Bmbw* 
persons.  This  was  trover,  by  the  plt^  egiuMt  the  aberi^  fer 
gooda,  the  latn  iiheiit'  had  levied  an  exeeution  on,  at  the  suit 
of  one  Barlow,  as  the  goods  of  one  Ifertin.  To  assist  him  the 
pit.  paid  the  value  to  the  officer  in  possession,  "but  neither  look 
a  bill  of  sale,  nor  removed  tne  j^oods  from  Martin's  lodgings, 
in  which  tiiey  wi  re  taken  ;  after  this  the  present  sheriff  levied 
Hoibird's  execution  on  them  Martin's.  Latkow  gave  no- 
tice he  had  purchased  thicrn,  iiiulei  ihe  former  execution,  but 
the  defi.,  Earner,  moved  liiein,  and  this  action  commenced 
against  htm ;  and  after  the  service  of  thb  writ  on  him»  he 
aottinoned  a  jury,  who  tend  them  Lndrow'a  gooda  j  HoiMrd 
waa  preaant  at  the  jnqniailien,  and  indeimiifcil  the  aheriC 
Al  the  trial  this  inquisition  was  received  si  evidence ;  biA  dm 
court  thought  it  should  not  have  been  admitted^  not  bemg  un- 
der the  king's  writ,  (2i  jinyiwlnte  fnkmdm^  and  Eyre  C»  J. 
said,  "  inquests  of  office  are  always  traversable."  It  was  urg- 
ed, as  the  sheriff  wns  but  n  nominHl  deft,  for  Holbird,  nnd  he 
was  present  at  the  inquisition,  it  ought  to  be  conclusive  against 
him.  Witnesses  allowed  a  dollar  a  day  for  attending  court,  by 
Mass.  Act  of  February  10,  IS  18. 

§0.  LimiUitiom.     If  the  lestaior  or  executor  advertise  3  Bac.  Abr. 
lor  an  debts,  this  is  evidenee  that  revives  those  barred  by  the 
net  of  linritaliona  in  equity.   And  ao  «t  kw»  if  the  tealalor  di-  v.  Fei.tuT— 
root  aH  hia  debta  to  be  paid,  and  deviaea  Ua  ealMe  to  pay  ^^^t-  <=ucii 
llwni.   So  it  k  evidenee  eiioagb  if  the  debaor  aay,  "  Prove  ^;;|;; 
vanr  debt,  and  I  will  pay  yoof  or,    I  am  ready  to  aeoount»  kM  "  1  is. 
hut  nothing  is  due;"  "and  much  slighter  acknoTvIndgments  "^jer's 

than  these  will  take  a  debt  out  of  th«  anmne."    Per  Lord  L 'nh,  ein!  2 
Mansfield,  Cowp.  548.    But  many  other  cases,  see  Limita-  Men.  &  M. 
tions  of  actions.     So  if  A,  by  his  will,  create  a  tni'  t  for  the 
payment  of  all  hia  debts,  a  contract  nudum  pactum  js  not 

included. 

<^  4.  On  a  colUieral  promise  to  pay  on  (irrnnnd,  the  act  is  12  Mod  ^44^ 
no  bar  till  six  year^  after  demand,  but  it  is  otherwise  as  to  a  Coiiiuse. 
deht,  for  the  debt  acenies  immediately,  though  no  demand  be  ^Bn^f* 
mdO) 
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•5  5.  So  a  conditional  promise,  as,  "  Prove  I  had  the  goodfl^ 
and  I  vrill  p:iy,"  is  e%'idcnre  to  prove  the  acknowiedgmeot,  and 
1  &aik.29.— 1  ihoueh  iniidc  10  the  execulor,  it  is  eood  to  take  the  case  out 
Heyleiuv.  ®^  statute;  for  the  deft,  by  tuch  a  promise  waives  ttie 
Baskins. — 1  benefit  of  the  act,  as  much  as  by  an  express  pj  oini;>r .  thouyh 
Owen  r^Wai-  ^®  deflies  he  had  die  goods,  it  beiug  proved  he  had  iliciii. 
iey._B.  k  P.  But  the  eridence  must  prove  a  pronnse  to  pay  ;  hence  if  the 
«  deft,  confesi  ha  ncmvad  the  money,  bat  says  the  Manor 

pve  it  lo  him ;  this  jMovoano  ftomiw  lo  pay,  as  he  ioaislihe 
has  a  riglit  to  reiam  It ;  oa  the  whole  hero  is  bo  adoioiiM^ 
ment  he  owes  a  debt. 
Ftrr.B.«e,     i^'  1^  the  heir  use  the  goods,  by  the  oooseot  of  the 
Mnntni^ue  r.  exccutor,  some  years,  and  then  the  executor  demands  them, 
aand-    j^g  jj^^y  ^j^p.  within  six  j'ears  after  the  demand  ;  for 

there  is  no  conv  ct  siou  till  the  demand  made,  and  till  this  he 
proved  the  act  does  not  run  ;  the  demand  &£c.  make  the  con- 
version, and  tiie  executor  ludy  sue  within  six  years  after  that. 
4D.&EJil6.        7.   It  has  been  often  decided,  tiiat  ii  tiie  plu,  oi  one  of 
— }  SIS'iSJ*         be  in  the  country,  when  the  action  accrue^,  the  act  is 
-i^ModJW,  pleadable. 

!S  Masi.  R.  $  8.  Libd  fer  «  dhnotoo,  a  wmm  et  thorot  the  ooort  heU* 
^iliu».   Oat    throats  of  vkileiH»,withoat  aa  aeiiid  aasankym 

legal  cause  of  dimeo  f*  but  the  wife's  remedy  is*  by  exhibit- 
ing article  of  the  peace  agpinst  her  husband.  Qtksre,  u  hetb* 
er  an  actual  assault,  in  a  teehnieal  oaiBt  as  holing  up  hisirt 
within  striking  distuoo,  in  an  aii|pry  maDnar»  is  omeaoo  of 
extreme  rrtiehy, 

3  Mass.  R.        §  9»        ^6  husband's  neglect  to  provide  support  for  his 
321,  Warren  wile,  whereby  she  and  her  children  are  reduf  rd  to  great  dis- 
V.  Wama.     tress,  is  no  evidence  of  ^Tttr^ma  cruelty,  so  no  cause  of  di- 
vorce from  bed  and  board. 

4  Mass.  R.  $  10.  Nor  does  the  second  marriage  of  the  husband,  living 
M VReemia  his  fat  wife,  provo  aduhwy  with  the  seoond,  wilhoat  evidoBoa 
«  Boemie.    of  cohabitation }  bncproof  addodof  noOalooliahitioii  is  snfr 

cient  evidence  of  his  adnkeiy. 
4  Masfl.  R.       $  II.  Tilis  was  a  libel  far  n  divoice  from  bed  and  board, 
•ff^nodt'''*  on  account  of  cruelly,  aMiring  the  probable  wtim  of  the 

husband's  property.    Held,  evidence  of  **  some  instances  of 

personal  violence  and  sevcri^,*'  wholly  unprovoked*  wappOK^ 

ed,  and  proved  the  rharge. 

This  was  a  libel  for  a  divorce  a  vinculo  for  tbc  liKsband'i 
2l0*Northt.  J»^'"l^*-^iy»  1809.  Evidence  he  had  the  vcnci  eal  disease 
North.  iu  1799,  (married  1791,)  proved  the  ofTeiK  e,  but  his  wife  con- 
6MaM.K.09,  tinued  to  live  with  him,  and  ii  was  presumed  she  knew  of  his 
FerkiM,  and  oftiMO ;  and  by  har.afier  conduct,  "  she,  in  oftct,  pardoBod 
147, 1419.     the  odonder,  and  remitted  her  ekim  to  a  diforce.'*--DffmB 

denied.   IMag  with  the  dftnding  party  aftor  the  ofloBCO  ii 
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known,  will  be  deemed  evidence  ilie  offence  is  forgiven.    Cu.  99. 
Same,  6  Mass.  R.  147.   And  her  confessing  the  orilM  to  her  y^^y^J 
liaiteid  win  be  deemed  eridenee  of  bie  lmowMge  of  it. 

$  12.  Ob  the  mfe't  libel  t^igum  her  hnabend  tor  e  divorce,         ^  , 
for  eddtfliT,  and  he  wiH  ebtise  her  with  a  like  ofibnee  fae«.1?.^r^ 
must  plead  it,  he  cannot  gjhre  it  in  erideiiee^  otherwise*  to 
prevent  the  divorce. 

$  13.  Sealing  a  will  ia  not  anffiweiit  endenee  of  signing  it,  i  Wiis.3i3, 
and  therefore  does  not  prove  a  proper  execution  of  it.    See  SSjIJ^'' 
Ch.  125,  n.  f),  s.  G  ;  6  Cruise,  50,  51  ;  1  Ves.  jr.  13. 

§  14.  Thi,-^  was  a  writ  of  right  m  whicli  iMioch  Poor,  and  10  Maag.  R. 
eic:!it  oihers  tlemanded  two  lots  oi  laiiti  in  Kridgetown,  on  the  Jf^^^JiJj. 
seizin  of  their  lather  within  sixty  years,  and  his  disseizin,  and  goo.* 
that  lie  died  seized  of  ilie  li^lii  3  issue  was  joined  on  the  ri|^t  ^ 
held,  on  this  general  issue  every  thing  may  be  givao  in  evi- 
deace  except  a  ooUateral  warraaty ;  heooe  a  relwe  made  to 
the  tenant  by  sooae  of  the  demaadanti  after  the  oommence- 
nent  of  the  action,  which  wholly  defeated  the  action. 

dd.  One  disseised  of  lands,  by  his  will  ordered  his  ezeoa» 
tors  to  sell  all  his  out  lands  he.  to  pay  bis  debts,  and  made  two 
of  his  sons  his  executors  and  di' d  disseized.  The  executors 
released  the  testator's  right  in  the  lands  to  the  tenar^t  in  pos- 
session. Held,  they  had  no  power  under  die  will  to  pnss  the 
right  to  those  lands  ;  but  the  release  would  avail  to  pass,  die 
rijErhi  ol  the  executors  as  children  and  heirs  of  the  testator. 

15.  Wherever  the  issue  is  on  the  iile  or  deatii  oi  a  per-  2  East,  312, 
son  once  Uving,  the  proof  Ues  on  the  party  asserting  the  death.  ^''^>  'Jfoa 


$  t6»  One  bemm  te  dsfcesr  property  0t  time  md  phce,  csVai. 
anist  prove  the  property  there  ia  fab;  as  in  •isamjMiV  on  a  7  ^^hns. k 
promise  to  deliver  a  quantity  o!  boards  at  a  tune  and  pbee  wiiH^s.'' 

named.  Plea  the  deft,  bad  the  boards  iheo  and  there  read^ 
to  be  delivered,  and  proved  boards  of  a  sufficient  quantity  and 
^nabty  were  there  at  the  time.  Held,  this  evidence  did  not 
support  the  plea,  and  because  he  did  not  prove  they  were  Aw 
hoards  ;  his  promise  was  to  deliver  boards,  hts  property  ;  and 
it  was  a  material  part  of  his  defence  to  prove  the  hoards  there 
at  the  time  were  hi,^  property. 

^17.  Money  couniSf  evidence  oiu    See  sundry  cases,  ' 
money  had  and  received,  Ch.  9. 

n euppori  tnmuy  tetmU  a  special  agreement  for  exohaage  9Ukm,  B. 
of  notes,  with  a  wamn^'  of  the  one  ondmnged,  is  notendenee.  ^'^s^^ 
It  is  no  evidence  the  deft,  has  leeehred  the  ph*s.  mon^*;  — I0do»4ia» 
nor  is  thme  gnmnd  aflorded  Ibr  the  eoiut  to  presume  so.  See 
Ch.  0-1,  a.  3,  s.  4.    So  a  note  to  be  paid  in  cattle. 

^  18.  A  creditor  of  a  baakrapl  is  no  wimesslopcwa  him 
a  gamester. 

voi^  111.  69 
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Ch.  90.       ^  19.  Bunk  nsagc^  what  t  vifh  nrf;  of.    Held,  if  parties  he 
v.^*v^^  accustomed  to  transact  busijH  bs  ai  a  bank,  the  usage  oi  it  as  lo 
11  Mm«.1L   the  time  of  demand  and  notice,  on  promissory  notes,  raty  be 
^uiiii^ni    proved,  nottB  fiM'miog  niktof  iIm  oourt'^  4eciiioii»  bat «  evi- 
denee  of  the  Mseot  of  tbe  partiet  to  aacb  usase,  cod  ofifaeir 
waifer  of  their  legal  claims.   This  action  was  agatost  aa  mt^ 
dorse r  at  the  Union  Bank,  and  held,  also,  the  endotsar  raa^ 
dearly  waive  his  right  lo  due  ootioa,  and  consent  to  recetre 
notice  at  an  earlier  day.   Hera  was  evidence  of  such  assent 
for  the  jury  to  jud^p  of. 
11  Mrss.  It       ^  20,  What  is  evidence  of  variance,  of  the  debt,  and  of  the 


Hosm«r^  dcbloi's  solvency,  in  an  action  against  the  sheriff  for  taking  in- 
2  Pbil.  Je^vid.  5uflicient  bail.  Held:  1.  The  original  action  wa^  JJan 
^  Voung  V.  Tbo.  Kiueridge ,  but  in  the  execution  against  K., 

also  in  the  ttire  fMm  and  judgmeet  against  the  bai,  It 
was  Haniel  Young  :  this  cobM  not  anii  the  sbetiff,  as  it  was 
a  mtstdke  of  the  clerk  in  a  judicial  writ,  and  so  anesdable, 
besides  not  necessary  to  state  the  proceedings  against  the 
bail :  2.  The  origmal  judgment  against  K.  was  miJficient 
priifiA  farie  evidenro  of  t!)e  pit's,  debt,  subject  to  be  impeach- 
ed by  the  sherilToii  ilic  ground  of  collusion  or  frauii  :  3.  Thp 
sherid "may  give  cvidcnre  in  mitigation  of  damages  that  ihc 
original  debtor  had  no  property,  but  this  is  not  to  be  presumed  ; 
the  court  canuot  presume  the  judgment  of  no  \  iiiue,  if  of  none, 
the  officer  must  prove  it ;  and  in  an  action  against  him  for  tak- 
ing insofflcieBt  ball  or  sitroties,  they  are  witnesses.  SFhil. 
fivid«  n6  i  1  Seand.  195  f,  in  note. 
11  Mam.  R  ^01.  Evidence  once  oilered  and  tejeoled  m  an  action  be- 
^J*^>^>!^ «*  tween  A  and  B,  is  iesnffieieot  to suppoit  a  second  action  be- 
tween  the  same  parties;  but  such  second  action  is  barred | 
for  the  very  demand  was  tried  and  decided  in  the  fir^t  nction, 
and  if  wrong  the  remedy  was  by  a  bill  of  exceptions,  or  a  mo- 
tion for  a  new  trial ;  Imt  otherwise,  if  this  evidence  had  not 
been  offered  in  the  first  trial. 
Amtr.  481.  ^  23.  A  deposits  title  deeds  of  an  estate  with  B,  his  cred^ 
PinluL  ^  ^  eecurity,  and  afterwards  mortgages  the  estate  to  C ; 

A  is  competent  to  piove  C  had  neliee  of  tUa  deposit. 
13  M«M.B.     ^  S3.  Mis.  in  criarinal  oases,  not  capital)  mtst  sommon 

their  own  witnesses  at  their  own  expenee. 
13  Mnis.  R.      ^  24.  When  evidence  is  given  by  one  party,  and  objected 
Cortis  fc'att.  other,  and  rejected, — and  afterwards  at  the  trial, 

JldtoHi*  both  parties  comment  upon  it  to  the  iurv,  the  objection  to 
be  considered  as  waived,  and  this  evidence  as  being  in  the 
case. 

M'Natly,^,     ^  25.  What  evidence  proves  ^ne  an  officer,  a  parson,  an 

334,  336.— 

Ch  91  n  3,  9  12  —1  PhU.  £vm1.       ISO^Leacb  C  L.  686.-6 Bia.  88. -9Masi.  R  .231 

Cited  Ck.  7  Of  a.  8.  s.  26. 
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attorney^  ^c.  Generally  a  is  bufficient  to  shew  liiat  he  acted  Ch.  99. 
Oil  the  occasion  as  an  officer  &ic.,  io  the  capacity  &Le.,  with-  \^y'\J 
out  producia^  the  vrittea  trkleacA  of  bis  aypoiotinqitj;  as 
iImi  m  «cto4  M  iiQstmiffr*  Cieir  ^ •  9«  SilaDden»  3  Stnu 
lOOfi.  So  liio  deft's.  aoooiiDtiDg  mth  the  pit.  u  fanner  of 
a  ux,  pnyr^s  lun  such.  Bodford  qm  iam  t.  Mlntoah,  3  D. 
|e  £•  633|  So  in  attorney,  in  bis  action  for  defamataon*  la 
aaoogh  to  prove  he  acted  as  such.  4  D.  ^  £•  d66»  Berryman 
V,  Wise.  So  that  a  customhouse-officer  is  reputed  such.  Id. 
As  well  in  criminal  as  civil  suits.  So  as  to  peace-officers, 
justices,  constables,  &ic. ;  enough  to  prove  they  acted  as 
fiuch.  Id. ;  sec  Cli.  75,  a,  0.  s.  ti  ;  1  Peter's  429  ;  2  Gal- 
lison*s  II.  If),  United  States     BacbelUei  j  2  Caiiip.  513. 

§  26,  Res  inter  alios  actu^  Bot  evidence.  As  where  A  sued  ^  Day's  Cas. 
B  on  a  written  agrcctneat,  made  by  B  to  pay  A  the  balance  loi,  cbap- 
or  balances  that  abooki  be  fiauod  due  from  C  to  A  at  the  .^^ 
dale  of  the  agnMment;  C  failed)  and  bla  aaiigpeea»  under  satuTnHnct- 
ibe  baaknipt  act»  and  A  lelerred        and  the  referees  feond  p|e>  > 
M  balance  due  fion  C  to  A ;  bald,  this  award  was  not  admis-  ^ufj^  V.^' 
sible  evidence  in  A's  acdon  against  B»  being  rsf  Misr  tsc.  cbifc. 
^ame  principle,  4  Day'tCafc  984,  431. 

^  27.  Mverse' possestwn,  what  evidence  to  prove  it  &c. 
B  is  sued  in  Connerticut  in  qui  iam  for  the  penalt}'  incurred  jg^'jjjpjjijjj 
J'oi  receivingaconveyanceof  land  held  adversely  by  C.  Held,  v.  Hoichkiss. 
the  declarations  of  A,  tJie  grantor,  made  previous  to  such  con-  2  Day'«  Cm, 
veyance,  are  not  admissible  evidence  of  C's  adverse  possess-  J*sag^!lf* 
ion.    So  in  ejectxiient,  defence  was  thai  ilie  pit.  before  he 
£ued  had  conveyed  away  the  laud  j  held,  the  Jilt,  could  prove  J**- 
an  adveise  boldiog  by  tbe  deft  at  ibe  time  of  the  conveyance,  «;^^2 
randeriog  it  void  under  tbe  itatute  a|;ainst  selling  dupiiied  tl-  Caine'tit 
tie.  See  Indei:,  Adverse  Possessiony  Seisin,  and  Oisaeiab,  ^ 

A  entered  under  a  lease,  and  bald  over  ate  its  expira- 
tioo*  This  does  not  prove  adverse  {  ossesaoii,  though  the 
pcenuses  have  descended  to  A's  son.  The  lessee  quitted  and 
no  proof  he  paid  rent,  and  others  held  under  tbe  lessor  four- 
teen years,  who  had  a  riglit  to  re-enter  ilcir  noo-paynuflt  of 
rent;  a  deinand  and  re-entry  pn  simicd. 

Jhishand  and  wife  in  her  ri^ln  in  tVc  ;  their  son  riiici  ed  i  johmB. 
aiul  alter  some  years  look  tiieir  (ieed,  void  as  lo  lier,  as  she  49$. 
did  not  acknowledge  it; — ^yct  sufficient  to  shew  tlie  sou  did 
not  hold  adversely,  but  only  his  father's  estate  for  life  Uc, 

^  28.  FtMUioHi  $mi^  what  evidence  in.   Aa  action  lor,  ^n'^ '  i^?* 
and  for  trabledaouges  was  brought;  held,  the  pit.  could  prove  v.htniLoV 
his  peculiar  situation  at  tbe  time  be  was  sued  as  groiM  of 
special  damages. 

§  29«  The  master  of  a  ship  was  sued  by  a  seaman,  for  leav-  3  Day'«  Cas. 
Jng  him,  against  his  will,  on  a  desolate  island  in  the  South  Sea* 
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Ch.  99.    The  deft,  proved  he  requested  the  pit.  to  come  on  board,  and 
s.^i'-v-^^  that  he  refused.    Held,  that  the  pit.  could  not  be  admiiied  to 
piovc  ihat  he  had  well  grounded  fears  of  abuse,  and  to  this 
purpose  to  prove  panicular  instances  of  abuse  of  the  crew,  by 
the  inferior  officers  of  tbe  ship,  which  were  known  to  the  defL 
Lft'^ai^     ^  ofmerdUmti  in  C&nnedUmi  and^Ifew  Fodb. 

v.fi'rovra?^  A  sued  the  owners  of  t  ▼esse!  Uving  ia  Coimeetiettt,  for  a 
quantity  of  gold  and  silver  coin,  taken  by  tbe  master  at  NeviSy 
on  freight*  to  be  delivered  at  New  London.    Defts.  were  al* 
lowed  to  prove  a  custom  of  merchants  in  New  York  and  Cod* 
nccticut,  that  the  frcijrht  of  money  received  by  the  master  is 
his  perquif^itp,  ntui  that  the  contract  is  considered  as  beinf^per' 
sonal  anci  not  as  the  contract  of  the  owners. 
*>?^'aSwd     §       '1^^^  endorsee  of  a  note  sued  the  endorser,  on  the 
iiaiik  r.        ground,  though  forged,  he  bad  made  it  his  own.  Held,  he  could 
"B^f*        not  be  allowed  to  prove  that  the  names  of  other  persons  had 
been  forged  tmder  like  circumstances^  of  winch  the  bank  had 
notice :  2.  The  confessions  of  indiTidnal  members  of  a  cof^ 
]K>ratiott  aggregate,  a  iMirty  to  a  suit,  who  exercised  no  corpo* 
rate  duty,  was  not  evidence  :  3.  Puttmg  a  letter  into  the 
postoffice  is  a  fact,  from  which  the  jury  raaj  infer  the  person 
to  whom  directed  had  notice  of  its  contents. 
1  Caines'R       ^        ^  professional  man,  not  employed  by  the  party,  is  a 
257.  Hoff-  '  good  witness  against  him,  though  the  communicatioa  was  in 


roan  r.  friendship. 


3 "Day's  Cas.      ^        ^  grantor,  whose  covenants  pass  with  the  laud,  not 
433,  Abby  r.  made  a  witnes^  by  a  release  from  the  grantee  j  as  where  A 
Oooditeh.     conveyed  to  B,  with  oorenant  of  s^ain  and  warrantj,  thirteen 
acres  of  land ; — bounds,  North  and  South,  not  disputed,  East 
hj  C's  land  and  West  by  A*8.   B  sued  C,  tn  dmuvm  fregk  ; 
plea,  title  by  C,  claiming  that  the  dividing  line,  between  Ins 
land  and  that  A  conveyed  to  B,  the  pit.,  was  west  of  the  locm 
in  quo.    A  not  a  witness  to  disprove  C's  claim,  though  B  re- 
leased bis  covenant ;  for  A  was  interested  to  establish  the  di- 
viding Inie  as  far  east  as  possible,  nor  did  B's  release  restore 
his  competency,  as  the  covenants  in  hi§  deeds  run  with  the 
land.    Quterey  had  B  conveyed  any  of  the  land  before  be  re- 
leased the  covenants.'* 
96  ^The  p?o.    ^         ^      ^  ^  indicted  ior  an  assault  and  battery,  and 
pie  V.  Bi\i^'  ^^^^  plead  not  guilty,  one  is  not  a  witness  for  the  other* 
Held,  also,  a  party  in  the  same  suit  or  indictment  is  nol  a  wit- 
ness for  his  co-deft,  till  first  acqmtted  or  convicted,  and 
pleading  severally  makes  no  difference.  1  Hale's  P,  C.  306  ; 
6P.  b£.623)  Stra.633. 
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Ch.  100. 
JSfi.  1. 

CHAPTER  a 


DEMURRERS  TO  EVIDENCE  AND  BILLS  OF  EXCEPTIONS. 

Abt.  I.  General  ^rinci^ics.  ^  1.  If  tiie  party  against 
whom  evidence  b  the  cause  h  ghren,  admits  the  legality  and 
truth  of  it,  hut  conteDds  it  is  not  sufficient  to  maintain  the 
issue,  he  may  then,  if  left  to  the  joiy  as  conclusive  against 

him,  and  not  otherwise,  tender  his  hiU  of  exceptions  to  the 
judge's  opinion,  which  he  is  obKged  to  seal.   So  if  the  judge 

admit  a  witness  not  competent,  or  evidence  not  admissible,  or 
rejects  a  competent  witness  or  proper  evidence,  the  party 
may  also  tender  such  a  bill,  on  West.  2. 

^  2.  And  usually,  when  the  evidence  is  all  on  one  side,  and 
llie  legality  of  its  admission  is  not  questioned,  nor  the  truth  of 
it,  the  party  objecting  demurs  to  it.  In  either  case  it  comes 
to  he  a  law  questioii  before  the  court,  and  talras  the  cause 
fiom  the  jury  immediately  in  cases  of  such  demurrer.  1  Phil. 
Evid.  333  to  337,  cases. 

^  3.  And  it  is  a  rule  that  when  a  party  demurs  to  evidence,  2  n  m  I87, 
he  ought  to  admit  the  whole  effect  of  it,  and  not  merely  the  Hiterl!!?**' 
facts  which  compose  it.     "  So  that  if  it  is  only  presumptive,  Dou^l.  181.— 
he  must  distinctly  admit  every  conchision  which  the  jury  might  ^^'^U^^ 
have  drawn  from  it."    A  judge  is  not  obliged  to  sign  a  bill  of  221^ 
exceptions,  unless  tendered  to  him  at  the  trial  or  term.    And  7  Craacb, 
it  is  discretionary  with  die  court  to  compel  a  joinder  in  de- 
murrer,  Uc, 

$  4,  **  If  a  judge  at  a  trial  does  erroneously  overrule  a  matter  V  Mod.  67, 
ofiered  in  evidence,  the  regular  way  is  to  tender  a  bill  of  ex- 
ceptioas  ;  yet,  if  upon  such  a  matter  the  party  will  suffer  the  a^  n.  ])S2, 
trial  to  go  against  him,  it  is  good  cause  for  a  new  trial    which  Rafael  r.  Va- 
can  be  granted  :  1.  Because  'the  verdict  is  against  evidence  :  J'^'biIwl 
2.  Against  law :  and  3.   For  excessive  damages.    And  the  rarkerv^An- 
intent  of  a  new  trial  is  to  submit  tlie  s^me  question  to  another 
jury,  so  there  can  he  no  amendment  alter  a  new  trial  granted. 
And  in  Salem  v.  Andover,  our  Supreme  .Indicia!  Court  order- 
ed an  amendment  to  bo  entered  by  cuusuil  alter  a  new  trial 
granted,  though  in  fact  no  consent* 

$  5.  The  bill  of  exceptions  is  only  lor  a  single  point,  and  not  Bon.  N.  P. 
to  draw  the  whole  matter  into  examination  again,  and  it   ought  f  ^'^7^447 
to  be' on  some  point  of  law  either  in  admitting  or  denymg  evi-  — a  Joliu.R 
dence,  or  a  challenge,  or  some  matter  of  law  arising  on  the  807* 
fact  not  denied,  in  which  either  party  is  overruled  by  the 
court.'' 
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Ca.  100.  ^  6.  If  (he  judge  alkw  tlie  matter  to  be  evidence,  but  odt 
Jirt.  1.    coQclosiFe,  and  M>  leftr  il  la  dw  jurj,  do  bill  of  ezceptioiis 

gBt0.«».   deviseof  •  tflcm  fiw  jetes,  aiid  tw  judgokmit  lodw  ju^^ 
I      Abr.  commoB  law  a  writ  of  orror  ky  on  an  error  in  kw 

326  —2  Inst,  apparent  in  the  record,  or  lor  an  error  in  kct,  wliore  eiihGr 

pirtf  died  before  judgment ;  yet  it  lay  not  for  an  error  in  kw 
Buu/n.  not  appeariog  in  the  record."  Hence,  13  Ed.  1.  c.  31,  was 
297,816.--  passed,  allowing;  the  party  to  ?itate  in  writing  his  exception 
l^pyi.  Evid.  jjjjjj  make  it  a  part  of  tlic  iccorrl.    And  this  statute  exteads 

to  any  one  made  party  to  the  record,  as  pit.,  deft.,  or  vouchee, 

itc,  and  to  ail  actions  real,  personal,  aiid  mixed,  but  not  lo 

treason  or  iclou} ,  and  is  doubtful  as  to  offences  not  capital. 

k  extends  to  plea^  dilatory  and  peremptory,  prayers  to  be 

vaoeifed,  oyers  of  deeds  and  records ;  to  challenges  of  jurors, 
Q  i«  .  ^  ^  ^  matariil  etidwee  <rfbred  md  orerrakd*  The 
^';^^^^K^rofk«etkKkeI3£d*L  e.  31 ;  awl  aet  Smp.  96,  e. 

^9*Af  diMcia  the  lalM  of  the  bUl  and  upoeediap. 
Bull  N.  P.       ^  7.  Thk  bill  of  exceptions  is  onlf  lo  be  made  use  of  ia  S 
I  nJfVeiu-  ^""^  ^  ^  therefore^  whm  a  writ  of  error  doea  not 

BSHCffliO.   li^i  there  can  be  no  bill  of  exceptions,  and  all  '^"rnwaiinn  k 

OOofined  to  the  matter  in  tho  bill.  J  Phil.  Ev.  234. 
Bull.  N.  P.        ^  ®*            ^'^^        rxccj)iiQns  be  tacked  to  die  record, 
820.— I  Mor.  then  it  lu  giiis  ;  which  issue  aforesaid,  in  the  form  aiorc^d, 
X.4yi|ka.    ^jeing  joined  between  the  parties  aloresaid,  to  wit:  at  , 

then  states  the  subse(|uent  proceediog^  and  the  particular 

grouud  of  exceptions. 
S  Bi.  Com.      ^  9.  Eaeh  party  haa  libev^  to  eiee^  to  the  compeleDc/  of 
V^lfn^r    ^«  wilneai  or  orakooe,  and  tfao  aobilaDOO  of  the  bulaMUt  bo 
1  M^m  pttt  io  writkg  at  the  trial.  %  hat.  437 ;  F.     B.  60,51 ;  t 

Bac.  Abr.  SM.  837  $  BMfm.  404}  hf  OMidani  pnoiko  diai^ 

iag  the  term. 

7  rnnch,  ^  ]0.  It  is  difCTotiooafy  widi  the  ooort  to  conipol»  or  not,  a 
Uib'm  cSl  P*'^^  ^       *°  demurrer  to  evidence  :  2.  A  demurrer  to  evi- 

179it.  a^f.  denre  is  not  to  be  allowed,  if  the  party  demurring  to  it  refuse 
^  to  admit  the  farts  the  other  parly  offers  to  prove  :   3.  Nor  if 

he  offer  eoiiiradictory  evidence:  or  1.  Attetnpts  lo  cslabli:?h 
ioconsistent  proposilioiis  :        TIjc  paity  demurring  not  only 
must  admit  as  true  all  tlic  farts  [irovcd  by  the  evidence  intro- 
duced by  the  other  party,  y  but  also  all  ibo  facts  which  thai 
eridenoe  legally  may  conduce  to  prove.'* 
3  Hen.  &  M.    §  1 1 .  At  WaihiugtoD,  aid  ill  the  Middle,  Sootbem,  awl  Wi 
v.^Bi^L^r  mStalea,tbefaaioofieoaevefalbilbofo»»|M^ 
c«r«  cause,  ooe  00  each  disputed  point ;  and  k  Virginia  it  k  109 

ifak  kll  be  signed  by  the  greater  part  of  the  justices  presenC 
The  statute  of  Virgiok  k  nearly  copied  from  Westm.  2.  13  £. 
L  except  as  to  the  manner  of  aigoing.  See  6  Johns.  R.  467, 
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The  party  must  lay  iiis  fins^er  oa  tiiosc  points  which  must  Cfi.  100. 
annQ  tii  admitting  or  denying  evidence  or  matter  of  kw,  aris-   Jlrt.  2. 
isg  from  »  ika  sot  den»d»  ia  tvUcb  Mmr  par^  is  ovemikd  wn^^w 

a  bill  «f  ttceptioM^  liM  pu^  requeito  fm  Mit  io  ilMft  to 
dM  j«7  tlM  kw  ii  80»  tad  if  tfat  cmvt  do  not,  the  bill  k  iBcm* 
•d  ko.  stating  the  kola  as  to  the  point  and  rabing  it. 

§  13«  A  bUl  of  eioaptioa  lies  to  the  opinion  of  the  judge  in  4  cninch,63. 
bis  charge  to  the  jury.    The  exception  must  be  insi^ed  on  at  —1  Saik  im. 
the  trial,  and  is  waived  by  daisy  ;  but  after,  may  be  drawn  up  Z^^^*** 
iu  form.  Wnglit  r.  Sharpe  ;  0  Johns,  li.  279  ;  1  Bos.  k  P. 
dS.    lo  all  cases  of  appeal  trom  an  order  of  ju8tioa%  00  biil 
of  exceptions  lies.  3  Johns.  R.  23. 

Art.  2.  Cases.  \)  i.  in  this  action  tlie  tenant  produced  a  wit*  2  Mom.  R. 
ness  the  demaQdant  expected,  and  he  had  evidence  to  discredit  j^**" 
him.  Vaffdaot  kr  tba  teaaat  Tha  denwdaat  aftir  tba  trial  uTd uL.^ 
diicofared  farther  etfidaaoe  to  Suatmik  tha  antaass ;  krt  the  3  m  i  ^  r. 
eoait  rafinad  la       a  aew  tiki  oa  thk  aeaaont  Thkbil  k  f^"^^^ 
wot  to  draw  ifca  whole  matter  iala  diwniika. 

^  2.  la  thk  case,  Cogswell,  asaaatiii,  in  error,  against  Dol-  2  Mh^s  h. 
liver,  k  at  krgalkabiUalaioiptkaako.  fika  Ch.  81»a.4>     — ' 

g   g  *  Joans.  R.668. 

<)  3.  A  demurrer  to  evidence  ia  an  acknowledgment,  that  3  Dall.  38, 
the  evidence  produced  at  the  trial  by  the  adverse  party  is  p^gg"^  ^"  ^ 
true,  but  denies  its  legal  operation,  and  thereupon  he  demurs  7  ir  st  €6, 
and  says,  the  matter  by  the  deft,  to  the  jury  shewn  in  evi-  1 Mor. 
deuce,  is  not  sufhcient  ia  law  to  prove  the  issue  joined  on  the  £„j^i4g^!^?*' 
deft*s.  part,  and 'that  the  plL  la  that  matter  in  the  form  shewn  Co.  L.  72^ 
k  aTidcaoe  k  aot  held  bjr  kw  lo  aoawer,  k^pmtHtu  ;  ead  kr.  ^  Bm.  Abr. 
waat^bf  saffiekat  bmhw  ekiwa  to  the  jury  k  tlto  oaae,  the  ph.  ^ 
frays  jadgmeot  dm  the  jaij  ba  dkohasged  of  dwir  vordiaiOB 
the  issue  to  be  rendered,  aM  kr  Itte  debt  k,c,  as  the  ease  may  ' 
be.    The  deft.,  for  instance,  eajrt  ha  has  shewBL  m  evideaoa 
safficient  matter  to  the  jury  to  memtein  the  issue  on  his  part 
joined,  and  hoc  parafvs,  and  says,  as  tbp  pit.  has  not  denied 
or  answered,  bnt  leluscd  to  admit  the  dclts.  averment,  he 
prays  judgment  ihc  pit.  be  precluded  from  having  his  action, 
and  that  the  jury  be  discharged  of  their  verdict  on  ihc  i.>sue 
to  be  rendered,  and  the  jury  is  discharged  by  consent  of  parties. 

4.  It  seems  to  be  discrelionaiy  wuh  the  couit  wlieiiier  to  7  Inst  61, «. 
loroa  <8ie  to  joia  m  damunar  to  evid^ice,  for  if  there  be  not  col-  ^ 
aariiMi  aniiarof daBMBser,  tba  eoart  wiH  net  kiaatbe  party  to  Z^hSl  ei/ 
joia.  OtedenuRatitoatidaaeaaHlbakofeicepikoe tha  whole  i4i.-^9atk. 
aaaM  k  aaMdlf  pal  k  tmti^  Aad  if  tba  oaart  in^^roperly  ^ 
overrule  a  dcianitei  to  afidtaca,  thk  k  pnpar  gromd  for  a 
bill  of  exoeptiQOjS. 
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Ch.  100.  If  the  pk.  ghre  in  evidence  any  matter  ia  writioe  or  reconfj 
Jbri*  3*    md     ML  4mm  to  it>  th*_Dlt.  noH  join  ki  dMMmr  «r 

bk  efidM*  $  Old  Cm.  £1. 7M»  k  k  nid  Ibe  putjr  b 


M.n  104     ^ oompelldite  lo  jdo  to  damoM  to  efidoM«  grai  br  wil- 


bemuse  on  deoHmr  the  credit  of  liie  tesdoMy  ii  not 
to  b«  mmiodd  hf  a  juty,  and  it  is       aaid,  tiM  oovt  iiffl 

not  force  the  party  to  join,  unlati  tlmre  be  aome  ooloorable 

matter  to  around  the  demurrer  upon  ;  nnd  if  a  party  produce 
a  witness  to  prove  a  i\\cx,  tlio  other  party  may  admit  his  t@sti- 
6 Co.  104.     mony  to  be  true  and  demur  to  the  evidence.    And  where 
there  is  a  demurrer  to  e  vidence,  tiie  jury  may  assess  the  dam- 
asjes  conditionally,    l^iit  the  more  reg;«lar  way  is,  to  dismiss 
DarroS^V'^  liie  jury  to  determine  the  law  on  the  demurrer,  and  h  the 
jiewbSt^  ^®  decided      the  jdt.  to  assess  the  damages  by  a  nrrit 

nvTMpott  eC  iDfiuiry.  A  bill  of  eiwiniooi  is  in  the  Mtm  of  «  wnk  of 
JSSIW  lW.BL679}i»doiigbi%  ififlbi«ded€«*«^ 

Man.  Mdtf       ^  6*  OOT  bQl  of  exceptions  is  fbonded  on  this  act,  by  vrhich 
laod  ^al^    any  party  aggrieved  it  die  judgment  of  the  judges  (eoeft  bold 
'         by  one  judge)  in  any  proceii  anil  or  flrinyml,  any  aO^ 

ceptions  to  the  same  at  the  same  term  in  writing,  and  if  tme^ 
to  be  allowed  and  si£»;ned  by  the  justice  holdins;  the  court. 
4  Mass  R.        ^  ^^^^  ^^^^  decided,  that  the  bill  ol  exccpiions 

aoTjPeMeir.  must  be  filed  and  allowed  the  same  term,  by  statute  passed 
».WklUiey.    February  29,  1804. 

8.  See  also  bill  of  exceptions  in  Cabot  r.  Bingiiam  lo  liie 
Federal  courts,  and  the  form  of  another  bill  of  exceptions, 
1  Mass.  R.  518,  619| k Topshaas HaffMweU ;  alwGoga* 
weU  a*  DoUifer* 

4Cnnch,       §9.  TbeooBrtheld mdescsaa, diet upoo adomiutei taofi- 

&ai.r'unU-^  dence  the  teadiBony  is  to  be  taleao  moat  aM^  a^inst  him 
ed  statM^  dial  detfeurs  $  and  such  ooBdoaions  as  a  jury  might  juutiiahly 
2  Johns  R.    draw  tho  oouTt  ooght  10  dftw.   It  k  by  implied  consent  die 

{^^184.^ "  judges  draw  conclusions  from  presumptive  and  much  other 
1  Johns.  R.  evidence,  to  jnd^^e  of  which  is  the  sole  province  of  the  pry, 
^Baik^^^  and  to  draw  conclusions  from  which  the  judges  are  in  the  eye 
Samfi  rule  of  tl\e  law  as  incompetent,  as  the  jury  In  to  decide  a  nice 
laid  down.  (iiie.^lion  of  law.  A  little  rcflertlon  on  this  subfect  will  COU- 
nnd  3  Johns  ^^^^  propriety  of  the  English  coinmoo  law  ilile  ;  thai 

Cas.  10, 159,  is,  that  the  other  party  shall  not  be  obliged  to  jom  k  deaueiai 
f^oTurc^  -  to  ofidaane,  aor  wUl  die  oooit  foce  ttm  l»  do  k»  eta  dM 
Dou^i.  119,-^  eridooae  oondan  of  pieaiiuBpdOBa»  cknracaflff  oiedSbiiity,  aad 
i  pi  I  Kvid  other  noatleisof  ovideiieepeeelkilyof  «aataiofiir  tba  jerfte 
fi!i'  ^9  A  j"<^g®  and  fioca  whkbdMyaiepaAkahurlyqeeKfied  in  cchi- 
'  ^>  6-  sideraUon  of  law  to  dfiw  dw  pNf«  eooakskos.  »  Cakes' 
k  £.  158. 
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DEMURRERS  TO  EVIDENCE  lie  MS 

5)  10.  If  judgment  be  rendered  for  the  deft,  on  demurrer   Ch.  100. 
to  evidence,  and  leave  be  asked  of  the  court  to  withdraw  the   Ari,  2. 
demurrer  and  take  issue  on  the  fact^  the  court  may  allow  it,  v^^v^^ 
for  it  was  said,    it  is  «Uowii>ie  in  aU  cases  wImm  tbt  4mma-  ffi"**^^*,, 

iwiiiiBifiMoai,''i»^kifappiiaitekiiitiMim.  tF;;;^^: 

kill.  Bi<wh»»lht4A>tytoBiWMiil,«iw>adfcrlMwwi 
iDwilMmrlHt  demorfer,  tai nlnd  iswably,  on  affidarit,  he  kfaTt'o^fal 
MoMriM,  vlMlie  did  not  boar  tin  after  be  had  filed  bis  «^ 
dsMcrar ;  the  ooart  said»  il  appeared  on  tho^iifie  of  the  d«« 

■nirrer  itself  it  was  friTolous,  and  for  the  purpose  of  delay ; 
if  the  deft,  will  put  in  a  frivolous  demurrer,  and  then  applies 
to  tlie  e;racc  of  tlie  court,  he  shall  have  none  ;  he  has  adod 
uomeritoriously  and  shall  be  held  to  summum  jus, 

^  12.  If  one  of  the  parties  offer  a  demurrer  to  the  evidence,  i  WbA.3Q0^ 
the  court,  if  the  evidence  be  clearly  against  him,  may  refuse  JJjJ''**' 
to  compel  the  other  party  to  join*  No  damnrren  to  evidence 

1^  fa  Abcan^Hoftov.  YMS^«daMHrarto«fSdnM  i  wad>.  isi. 
mtj  hm  allowad  at  aif  fmm  bafaw  tht  jny  Mlin»  tfaM^  lh«  -^Variaace 
party  offerii^  die  iMniiiii  i  may  have  csMiB«d  the  witnesses,  b^^^declu^ 
the  whole  evidence  on  both  sides  being  stated,  (which  eii|^t  ed  on.  and 
always  to  be  done,)  unless  the  court  think  the  case  clear  agamst  "own 
the  party,  in  whidi  own  the  QCMMii       refuse  to  roeotfe  tho  uvSui'S? 
demurrer.  vantage  •t^ 

^14.  The  court  held,  that  on  demurrer  to  circumstantial  JF??^'.**^^ 
evidence,  the  party  offering  the  evidence  is  not  obliged  to  join  an,GUMoate 
in  demurrer,  uuless  the  party  demurring  will  distio^y  admits  Hi»t^ 
iipoa  the  record,  eveiT  wbI,  mi  tvcry  coBchiam^  which  the  i'^ 


tGMe^ChuiiILlie>SBiii.4Mf;  2WmkkSm. 

^  15^  In  England,  tbe  bill  of  exception,  or  a  nnmilB  ^iiu^i.  vn, 

one,  must  be  filed  at  the  time  of  the  trial,  and  after  the  trial  ns  — i  Saik. 
is  over  it  is  too  late.   Umr  tioMi  haioM  ih*  mj  tpm  thwr  "St!'?!**^ 
i^rdict,  1  Bin.  38.] 

§  16.  The  bill  of  exception  in  Massachusetts  is  founded,  9Ma5«.R.229, 
as  above,  on  the  act  of  March  15,  1806,  s.  6.    In  this  action  ChaniDionin 
it  was  held,  the  Judge  is  not  bound  to  sign  a  bill  of  exceptions  * 
where  an  appeal  hes  to  the  Supreme  Judicial  Court.    See  thai 
aidtsLance  of  our  bill  «C  eobcepuous  in  the  subjoined  note.* 

•  Supreme  Judicial  Court,  — —  Term.  A,  pit.  ii  appt  p.  B,  deft,  fc  appaSb 
This  was  kmnuw  repiegimdc.  The  ^ea  was,  that  the  deft,  did  not  take  the 
pit.  fai  — naar tmd matmt^tBtftm Ite.,  Md  isaae.  And  now  tKo  said  A 
appears,  and  in  soppcntof  Ibe  is^ue  in  fact,  joined  npon  the  record  on  hit 
part,  he  hece  offers  u  evidence  to  the  jury,  sworn  to  trv  the  issue,  and  here 
aievee  tte  mM  eoert  for  leave  to  skew  and  offer  in  eiddeeee,  to  the  said  in- 

?r,  and  to  provp  by  good  and  IruTf  il  evidence  the  foUowing  facts^  eaaieiv ; 
bat  the  said  B,  on        ■■ ,  at  ,  so  then  state  the  facts  intended  to  bii 

aad  evidenee :  WMraupon  it  is  conmlered,  and  adMged  bf  tW 
tiaiiiiTand  oami,  m  timmii,  b  aat  lifif  fi- 


conrt,  that  the 

▼OL.  ui.  70 
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Ch.  100.     Proceedings  on  a  bill  of  exceptions.    3  Burr.  1692,  1742; 
Jlrt.  2.     1  W.  fii.  555.    No  bill  of  exceptions  lies  on  summary  pro- 
s^'y^^  ceedings  u  to  settlemeots.    Cow^,  601 ;  Money  «.  Leech, 
2  Stra.  1040. 

8  Jobni.  R.      A  bill  of  esceptioDS  bringi  mto  extmnuitioo  only  the  poims 

4p6,  Freer  h  mentioned  in  it;  and  these  roust  be  aeeiurately  slievvn,  wheth- 
in  rnnr,  ®'  admittmg  or  refusing  evidence,  or  matters  of  law  ansing 
out  of  the  facts,  and  as  to  which  the  party  objecting  is  over- 
ruled by  iho  roiirt ;  and,  3  Dallas,  the  court  cannot  presume 
any  material  part  of  the  evidence  is  omitted,  and  not  staled  in 
the  bill  of  exceptions. 
Sid. 84.^  17.  Ill  the  consUucuou  of  the  said  statute  of  Westm.  2, 

Lev.  6S.~  it  has  been  held,  in  Kiiijhsh  courts,  that  it  did  not  extend  to 
The  Kinrr.  ^'"O'o^  ^^^y  especially  to  treason  and  felony,  if  to  other 
Ld.  Fkjpt '  cases  of  crimes  i  but  was  aibwed  in  an  indictment  for  a  tres- 
pass, 1  Leon.  6 ;  in  an  information,  quo  warranto^  1  Vent. 
336 ;  in  an  indictment  §oit  a  riot,  1  Vem.  176.  Many  coons 
in  the  United  States  practise  on  tliis  statute  as  common  law. 
See  American  cases  above  cited,  nhn  3  Johns.  R.  2;1 :  I 
Bin.  222 ;  1  Hen.  ^  Mun.  37d  |  2  Cniach,  239  i  4  Cranch, 
71,  72. 

^     ^  <^  18.  The  party  may  except  to  a  misdirection  to  the  jury, 

i-^8  Ci»ncb  j^'Js*^?        ^^^^  court  must,  if  required  to,  decide  the 

'  point  of  law,  pertinent  to  the  issue,  and  its  rditting  so  to  de- 
^  ciioT        "  ^""^  exception. 

91.  '  And  if  the  judge  or  judges  refuse  to  sigo  and  seal  a  prop- 
er bill  of  exceptions,  a  mandomui  lies.*  1  Cain.  511;  2 
Cain.  97.  And  if  one  dies  before  done,  a  icire  fttcias  may  go 
to  his  executor  &c.,  2  Inst.  428  ;  and  if  the  judge  denies 
his  seal,  the  party  may  prove  it  by  witnesses,  id.  428 ;  and  if 
the  party  be  dead,  his  heirs  or  executors  may  have  error  on 
tlie  bill  of  exceptions,  2  Inst.  427. 

2Lev.297^     §19.  When  allowed,  the  parly  cannot  aiove  in  arrest  of 

9  JonM,  117.  judgmeui  ou  liie  point  in  the  bill  of  exception  j  his  proper  re- 

medy is  a  writ  of  error ;  and  if  the  court  above  decide  hi  fii- 
vour  of  the  pit.  in  error,  and  thmk  the  evidence,  though  not 
2  D.  bE.iS0^  coQoiosive,  soould  have  been  admitted,  it  will  direct  o  senwe 
Pi«K 2    f^^^  ^       »  ^         exoeptionis,  the  court 

sati    below  wiU  not  grant  a  new  trial  on  the  very  point  contained 

* 

m  It. 

dence  to  bp  iKlmittcd  in  \hh  case,  and  insufficient  in  law  for  the  said  A  to 
maintain  and  prove  the  said  issue  on  his  part,  and  Ibe  evidence  aforesaid  so 
tttndered  and  offered  is  accordingly  rejected  and  lefuwd  by  tbe  court,  to 
be  admilted  in  tbe  trill  of  the  faid  iirae. 

Signed  bjf  the  Judge  4,x, 

Tbf  •  bin  he  may  aeMnd,  ao  ee  to  oMke  it  eonfonsable  to  the  tree  slate  of 

the  I  a-^f\  (  cfnrr  \\p  sipn-  it  ?ee  form  of  n  bill  of  cxrrptTf)n«i,  stating  the 
a  »  tmmA  record  at  large  kc.  1  MorgaD's  Essays,  471,  472,  kc. ;  also  a  form,  1  Mass. 
3Biiir.  IM  K  giQ.  alisliDnBi,lteit  EBtS76k8St8»  BrowsLEnt  m. 
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§  20.  A  bill  of  exceptions  takiog  up  the  whole  cause  is  in-    Ch.  100, 
admissible,  and  can  be  no  k  s:al  foundatioo  for  a  writ  of  error.    Jirt.  2. 
Kirby,  466,  Wadsworth  v.  Sanlord.  L^V^,/ 
.  }  21.  Nor  does  it  lie  to  the  charge  of  a  judge  of  the  Com-  2  Caines'R. 
aion  Pless  to  the  jury,  ta  to  Che  weight  of  Qvidenee ;  the  re-  ^^^^ 
medy  is  by  applying  for  a  new  trial* 

%  USt*  A  bill  of  exceptions,  tendered  after  the  jury  has  re-  10  Joiu  v 
tnnied  whh  their  verdict  into  court,  but  before  it  is  delivered,  |!f 
is  not  too  late  as  to  the  judge's  dnrgOt  but  is  as  to  questions 
of  evidence  at  the  trial.     Lanusse  r.  Barker  ;  Jones  ».  Ids* 
Com.  of  N.  America,  4  Dallas,  242;  1  Bin.  38. 

$  23.  A  bill  of  excepiions  ought  to  state,  that  evidence  was 
offered  of  the  facta  on  which  the  opinion  of  the  court  was 
prayed  j  hence  tiie  pai  ty  cannot  pray  the  opinion  oi  ilic  court 
OB  owtain  facts,  without  statmg,  evidence  to  the  jury  was  giv- 
en of  them*   6  Cranch,  336,  Vasse  9.  Smith. 

$  24.  If  a  written  instrument  be  stated  in  a  bill  of  excep« 
tions,  as  having  been  ofiered  in  evidence  at  the  trial,  and  no 
objection  appears  to  have  been  offered  to  the  proof  of  its  ex- 
ecution, it  is  to  be  presumed  to  have  been  duly  proved)  or  ad- 
mitted.   Newlin  v.  Newlin,  1  Serg.  &  Rawles,  275. 

§  25.  If  on  such  bill  the  only  question  be  on  the  compe- 
tency of  the  witness  m  the  inferior  court  had  to  testify  the 
fact,  fully  proved  on  tlie  trial  by  other  witueb&ei>,  the  Supreme 
Court  (N.  Y.)  cannot  reject  the  evidence  as  unnecessary, 
though  the  party  might  have  waived  the  testimony  of  the  wit- 
ness objected  to,  and  the  inferior  court  might  have  refiised  to 
seal  the  bill  of  exceptions.  Marquand  v»  Weeb  &  al.,  16 
Johns.  R.  89. 

§  26.  On  demurrer  to  evidence,  the  whole  proceeding  is 
under  the  court's  control,  as  of  the  judge  at  nm  prim,  or  of 
the  court  on  a  trial  at  bar  ;  the  court  may  hinder  a  parly  from 
demurring,  by  overruling  the  mailer  in  demurrer,  if  it  appear 
to  iliem  to  be  clear  in  law,  and  leave  the  case  to  the  jury.  1 
Phil.  Ev.  236,  Wroe  Washington  j  and  1  ash.  357,  Har-t 
rison  e.  Brock;  1  Munford,  22. 

^  27.  On  demurrer  to  evidence,  an  unconditional  verdict  is 
not  error,  if  accepted  by  the  court ;  I  Hen.  U  M.  63,  and 
the  demurrer  decided  by  it. 

§  28.  4  Hen.  U  M.  180,  Syme  h  al.  v.  Montague.  Wiien 
the  dpft.  nt  law  makes  affidavit  that  lip  has  material  witnesses 
absent  kc.,  and  the  court  orders  on  the  trial,  he  may  except 
to  its  opinion,  and  obtain  relief  in  a  superior  court  of  common 
law,  but  not  io  chancery. 

§29.  Murdock  ^  al.,  surviving  partners  of  William  Cun- 
ninghame&Co.  0.  Ilerndou's  C3Ers.,4  Hen.  hM,  200.  When 
a  cause  on  a  bill  of  exceptions  is  brought  up  to  a  superior 


Digitized  by  Google 


1 


Ca.aoi.MiK»ii«a«yMetiiMfMi  immI,  imhb  Hm  jo^. 
MM  if  liiM  be  Mmi  cr  «fm,  ilMMigk  ifa 
beknr  b«  rislH  on  the  point  decKM  limre,  wmi  m  wbicb  aoik 
biimutdten:  A.  iMid  adedaraiM  is  deemed  suffideat, 
whea  tbe  cause  is  remaoded,  and  a  new  trial  ordered,  aod  b 
not  afterwards  to  be  excepted  to  '.  3.  If  n  party  die,  and  his 
enLCcutors  appear,  tliey  may  stand  liy  the  jorinei  pleadings,  or 
plead  dc  novoy  as  they  please,  the  court  wiii  not  direct  tltem  : 
4.  Though  it  appear  by  the  pit's,  declaration  hisartion  bar- 
rtni  Uy  liie  act  of  litnitalions,  yet  on  nil  debet  pleaded,  and 
verdict  for  him,  he  has  judgment ;  for  if  ilie  act  were  in  evi- 
dance,  tbe  court  will  tateiid  lie  proved  aa  aftet  ackDoiried^- 
MBltor  aomt  mMer  lint  iQak  tfai  CMe  Mi  of  ills 


CHAFXER  CL 


COVENAMT.  GEItERAI*  FRinCIPLEa. 

tbo  wiwlo  Mnew  of  homas  nogotiaiMW)**  thai  ^llMgr  are  ap- 

e  of  oiMiiMMr,  ta  fPal  aa  to  iha 


lo  the  correspondence 
concerns  of  dooMide  liie ;  tiny  include  awmy  ohiyge  and  fO* 
lation  of  private  proper^.^  And  it  has  been,  generally,  eon- 
tracts  that  liave  sriven  rise  to  the  great  variety  of  nrtions  and 
pleadings  in  the  books ;  and  no  portion  of  contract?  to  so 
great  a  variety  as  those  c idled  covenants.  Though,  accoiviin^ 
to  most  books,  a  contract  is  but  an  agreement  reduced  to  writ- 
ing j  yet,  in  a  broader  sense,  contracts  include  all  kinds  of 
Of  agrcctiieuis,  bargains,  promises,  aad  slipulatious,  by  which 
ODO  la  engaged  to  another;  and  u  this  broad  aeose  we  use  dia 
wofd  wImmi  wo  i|ieak  of  aotioiia  feondod  oo  9ttf$nKif  in  oob* 
ttadMnoiioo  to  tinio  fiModod  OB  iiflst  aad  m  fkii  oxlBBaM 
teote,  10  obaerved  io  dio  fnt  dNpter,  all  oonlraoU,  hj  wImh 
ever  mme  called,  have  dM  aaeie  objoel  ia  vieWy  d^at  *  lo 
lecure  a  right;'*  "and  the  main  qaofldoa  on  oach  must 
ferever  be  the  same,  that  is,  what  did  tne  parties  mean."  And 
it  is  quite  immaterial  whether  this  question  is  in  a  court  of 

law,  or  a  court  of  oquitjr »  £6r,  as  Lord  Maosfield  observed* 
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neither  can  ean  imke  an  agreemect  for  the  parties/^  each  Ch.  101* 
call  only  explain  wliai  iheir  true  meaniog  was."  Art  !• 

^  2.  Comimcts,  ]wobably  the  fooodttiiiB  of  three  fourths  of 
il  ih*  MlM  iMi^fat  in  any  coMiy,  «•  ataM  iii  iilktr » 
iiwy lir,  whkh fc •  mwrnumi  by  panol, ^ <r  «cMMMf»«lMi 
ii  M  Mttoipi^  ^  deed*^  Aolaw  cad  riglii  ii  mmmpni 
IwM  bMB  ilndly  MiUmd.  But  actions  and  rights  on 
emmant  are  now  to  be  considered,  in  which,  in  actions  and 
pleadings  tberein,  there  is  embraced  a  wider  field  ;  though 
declnrnTions  in  nmmpsit  are  more  Tarious,  and  numerous, 
than  ill  any  other  kind  of  action.  Covenants  made  directly 
are  numerous,  and  olso  a  vast  many  bonds  or  obliirations  are 
for  i  lif^  performanre  oi  covenants  ;  in  actions  of  liebt  ou  those, 
the  pleading  also  lollowins:  ilic  declaration,  are  in  covenant; 
and  as  most  of  our  coveaaiUs  are  included  in  coiiveyances,  cov- 
eaents  and  conveyances  properly  form  one  subject  or  ditiMi 
ef  thelmcfiheknd,  for  fetmi  MMd  in  llie  ixirodMte. 
1 8.  Cmmam  nMos  to  ml  eMw  only,  wQl  be  ftMdM 
minefouBi  is  eeweoHli  to  ceBPSTy  eovwuili  le  eeoQue 
Jtelesivtae  tote  purchast,  e0»e»ei<s  to  wyrir  tfaeia,  etw* 
atnti  to  pif  iM  fm  tiMm,  wfenants  as  to  l%|ht  tad  seizin, 
covenants  as  to  incurabntnces  and  of  warranty,  and  cMBHia 
to  do  a  vast  many  other  acts  concerning  them. 

^  4.  The  title  of  thn  party  is  often  of  the  very  essence  of 
these  actions  ;  and  therefore  in  considering;  covenants  and  the 
prinriples  of  actions  and  pleadin8;s  upon  them,  this  Ibundatien 
of  the  title  mubt  oecessaiily  bti  examined ;  and  as  our  titles  to 
mt  teal  estates  depend  very  much  on  maiatotoiy  H  frill  be 
MceHaryto  bring  te  lohitaBBB  of  these  iato  wtm^  flaai  Iba 
fat  aeideaMm  of  die  ooHBiij,  to  Qidav  to  sea  «bk  Isodhli^ 
in  a  proper  manner  |  and  aa  tola  iblaiif  hi  fal»  mceipwatod 
with  the  titles  at  common  law  our  aiicestoiB  hMj|;bt  with  tfaani 
into  America,  it  will  be  found  absolutely  nec^nary  coweetly 
to  understand  our  covenants  rela?in«r  to  real  estate,  to  under- 
stand those  titles  to  which  they  have  reference,  and  the  laws 
on  which  they  rest,  whether  our  statutes  or  British  acts,  or 
principles  of  law,  adopted  h^re  in  conveyances,  and  leases  in 
which  covenants  are  usually  inserted ;  but  as  there  are  no  cove- 
nants iti  devises  or  descents  oi  estates,  titles  hy  these  will  not 
he  ooosidered  under  this  head  ef  oowaats  ;  nor  the  detail  m 
any  ease,  but  «i  the  smadmb  of  lidaa  to  Batlaia  of 


a  mwi^n  lae  awmn  es  oofOBaoc  h  mk  iioi|nauiy  afoogniy 
yet  it  exteadstonanyoaaaa. 

§  5.  A  eorenant  is  a  promise,  or  an  agraement,  under  seal,  ^  ^ 
and  is  of  course  a  deed,  and,  being  a  contract,  is,  like  other  ' 
eoaitaoiiy  oapahle  of  heia^  nNuto  la  raiioua  fptaffffr 
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UB  COVENANT. 

Cu.  101.        6.  No  fonnal  words  are  necessary  to  constitute  a  core- 

1.  piat^  bat "  tiy  iw«^  m  •  deedl,  wiich  liMw  la 

do  ft  tluDgf  ntke  ft  eoveosM.  A  pfonntB  m  ft  TObal»  aid 

u!o-^Bi  wheft  pqt  io  writing  under  — 1»  ia  ft  ywne  eanmm.  Them 

Com.  jisft^  oov^enaDts  or  contracts  may  be,  bj  uidnrtiira,  or  by  deed  foOk 

scom.  D.  in  deed  or  in  law.    So  covenanli  may  bo gmanl or  ipocUL 

snllU^  So  10  indeamify  against  nil  persons  wlMl^ver,  or  against  i>artio- 

F.ii.B.Stt.  ularpcrsoDSy  or  Ibrtbo  acuof  tbeoofonnlorbiBisoli^  orlkoat 

of  others. 

IBac.  Abr.        §7.  Covenants  in  deed  are  such  as  are  expressly  meu- 

in  tlic      eement  between  the  parties:  and  their  force 
*  and  es.teiii  aic  lo  bo  collected  fium  ilit;  words  liiey  use.  No 

set  form  of  words  is  necessary.  4  Ciuise,  05, 
1  Cd.60.—      ^  8.  Covenants  in  law  are  such  as  the  law  implies,  dMW^ 
31^^^  not  oxpriMBd  $  ot  if  A  Iomos  hnd  to  B  by  deed  ht  a  year, 
D.  m       ibo  low  implies  ft  oofOMBl  On  A's  part,  tbol  B  sbnll  quietly  oik 
joy  dio  oiliie  during  tho  teim.   80  cofwoats  oio  roil  or  an* 
^*   oeiod  to  the  land,  or  personal  or  aonesod  to  die  penoi  ;  ODd 
dso  relate  both  to  real  and  poitail  osteto. 
•  ^  9.  For  the  breach  of  any  agreement  entered  into  by  deed, 
the  proper   remedy    i?  an  action  of  covenant  to  recover 
daiiiaflrf*  for  the  hrenr]^  of  this  sealed  <  oniract,  and  u?nnlly, 
to  the  aiiiGiint  of  ilie  damages  really  sustained.    But  some- 
times damages  are,  as  agreed  upon  by  the  parties,  called 
liquidated  datnages,  considered  in  a  former  chapter ;  aod 
iomeliiiios  tboy  are  settled  according  to  certain  rules,  as  Sot 
tbo  broftohos  of  tbo  oofooont  of  seiim  or  wwranty. 
OCookD.      ^  10.  A  oofOBfttt  sfasH  be  ooomod  ooeofding  to  Ao 000- 
^         toitoadtbeintomof  tbedeod;  isif  ft  nni^on  mariyiii^kio 
diopter,  cQVOBftnt  to  ^ay  the  hosboiid  Slid  wife  £dO  ft  jeir, 
it  shall  be  ooostraed  for  their  lives. 
J^-  §11.  "A  man  may,  vithout  consideration,  enter  into  an 

1639  in  Shli^  express  covenant,  under  hwid  and  seal and  the  distinction 
brick  v.Sat-  between  implied  covenants  by  operation  of  law,  nud  express 
i^'^^HlmI  is,  that  express  covenants  are  taken  more  strictly.'* 

'  Ami  one  may  make  a  covenant  10  perlorni  in  all  events :  as 
SeeCb.  119|  where  the  master  of  a  ship  covenanted,  by  charter -par- 
181—  ftr,  to  be  at  a  certain  place  in  South  Carolina,  by  tlie  first  of 
Ifarcl) ;  adjudged  bo  wis  booad  lij  bbi  oovnaot,  tiwas^ 
•  8tfi.7«iv— proTontod  boiog  thers  by  bad  woithor  ■ad  oootrftiy  wiods; 
1  ^12^  ^  Ibr  wfaora  tho  oovooftot  is  express,  tboro  oniot  bo  an  oboo* 
iStS.k  E.  performftnco,  nor  shall  it  bo  di8csbftr|od  by  any  ooDatswl 
66,  Doe  r.  mattOT  whafovOT  as  covenants  to  repair  and  pay  foat  fce. 
J^^^jl^     Rent  iDust  be  paid  for  buildings  thoogh  thojr  be  bont  down, 

as  in  several  cases  in  Ch.  117. 
4D.  k£.  66,     ^,12  Stops  are  never  inscrtrd  in  statutes  or  deeds,  but  the 
^nmwxmn   cou|.j<^  of  law  in  construing;  \\)v\ri  must  rwd  tbeJU  with  Siscil 
Stops  as  will  give  efiect  to  the  whole.  . 
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^  13.  If  1  covenant  or  ^ee  topi^  £500  to  B  for  IVs  Ch»  101. 
knds,  I  am  bouttd  to  pay,  aad  out       mrnrntm  ttfjunU  B  to    Art*  8. 
oouipel  Uni  to  convey  Ifae  laod.  As  be  ii  eabtM  to  iIm  v^v^^ 
money,  the  law  impfiet  hii  eovenant  to  coovey.   •  oDb.  CiMt, 

^14.  Where  a  penalQr  is  aanezed  to  a  covenant,  eqpaty  ^^^^^^^ 
will  Dol  relieve,  when  it  is  inknown  what  shall  be  the  meas-  ii3.Lnpv7 
of  damages.  As  where  a  lessee  for  years  covenants  not  to  on  ron 


alien  without  the  lessor's  license,  under  penalty  of  forfeiting 
ills  lease;  if  he  alien  without  license,  equity  will  not  relieve  wanl  v. 
iiim  ;  for  It  "  never  relieves  but  m  such  cases  where  it  can  ^^'^j^j-jj^, 
give  sotne  compensation  in  damii'zes,  and  when  there  is  some  p*'j_ 
rule  to  be  the  measure  of  such  daniages,  lo  avoid  bciug  arbi-  er»on-2Bro. 
trary  — and  cases  as  to  ciiangine  lands.  •  C.  C.431.— 

$  15.  Li  a  promise,  if  the  party  be  duniMed  by  toe  act  of  us,  ua. 
God»  beibre  the  breaoh,  he  shall  be  excnsed,  aed  no  adioo  aCo«J»je9. 
lies ;  and  if  I  lend  my  horse  to  B^  on  a  jovn^»  and  he  prem- 
ise to  return  him  oo  revest,  eiid'bejbre  request  made  the 
bone  dies,  he  is  BOCto  be  feturiied* 

^  16.  A  charter-party,  like  every  other  deed,  takes  effect  Cro.  Jul.  * 
btit  from  the  belivery  of  it,  but  the  date  will  be  taken  to  the  ^ 
lime  of  delivery,  if  the  contrary  be  not  shewn. 

§  17  A  coveoaut  unplies  of  itself  a  OfUk^der^Uoo,  and  is  not  4  Jahas.lL 
within  the  statute  of  frauds.  ^I*- 

$18.  In  covenaiil  a  pica  the  pit.  accepted  satisfaciiou  oi  a  fljohnt.IL 
third  person  or  stranger  is  bad.  87.  . 

Abt.S.  On  «to  isordb  im  eelHsn  ef  eeeenant  Ims  . 
§  1.  Tins  aetion  is  not  confined  to  any  partieular  words,  dMk>lw. 
but  any  words  in  a  sealed  instromeot  by  whieb  one  enga^aa 
that  he  or  another  will  do  a  lawful  act,  or  not  do  one  be  is 
not  obliged  to  do  by  any  kw  or  moral  prmoiple,  are  a  lbinH 
dation  for  this  action,  if  not  by  way  of  condition  or  defeasnnre  ; 
as  where  the  "  pit.  conveyed  an  office  to  the  deft.,  provided  tiiat 
out  of  the  first  profits  he  pay  the  pit.  X50(),  adiml'^ed  an  ac- 
tion of  covenant  lay  upon  this  proviso,"  for  llii^  c  ontract  was, 
in  fact,  a  covenani  and  not  by  way  of  romlii  ion  ur  defeasance. 

2.  If  one,  by  indenture  sealed  and  delivered,  covenant  cro.  £L  813, 
to  do  a  thing,  an  action  of  covenant  lies  against  him  by  the 
oorenantee,  though  he  never  sealed  the  mdentitre.  ]  '^p  'zii. 

$  3*  And  it  Is  a  general  rule>  that  tlub  aetion  lies  oo  any  i  Esd.sii^ 
words  in  a  sealed  instroment*  executed  by  a  party,  importhig  g,^^^^*** 
bis  agreement.''   But  where  the  word  covmamt  is  wanting,  wood's  Coe. 
the  weeds  must    import  an  agreement,"  or  this  action  wul 
not  Fie  ;  to  support  one  there  roust  be  a  sealod  engagement. 

§  4.  As  wliere  A  leases  land  to  B,  he  "  yielding  and  pay-  i  F.y.  312.— 
ing"  so  xr.uch  rent ;— covenant  lies  on  these  word^ :  for  on  a  ^  Veni.  10. 
fair  consuucuoii  of  this  case  B  covenants  to  yield  and  pay  the 
rent. 
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Jiet  OB  thoHt  far  die  intent  is  the  party  shall  aad  fetStm, 
9md  engines  so  to  do.  The  deft,  leased  huids  to  pk,  wak 
^^^"^^^     should  quietly  eojoy,  he  paymg  the  rent  and 

t>.  Bieawifc  *  pcpformin*!  the  covenant*?  on  his  part  to  be  performed.  The 
ftaffi^  breach  assigned  was  a  disturbance  by  the  lessor,  who  pleaded, 

till  such  a  time  the  pit.  did  enjoy  quietly  tlie  demised  prem- 
ises, and  without  disturbance  ;  but  then  he  cut  down  frees, 
COiitiaiy  to  his  covenant,  aud  then,  and  not  before,  the  le^r 
entered  j  and  so  the  pit's,  not  performing  his  covenaat,  the 
deft's.  covenant  oeasfiMl  to  bind  him.  The  pk.  demitfied ; 
jiiHywBt  fat  him  I  md  held,  thir  thn  dtft'ii  nnnnini  mi  Mi 
mnilitinnnl.  tn  hr  Tniil  if  ttii  ph  iM  nnHiBffwm  1m  infMl, 
m  dm  deft^  entry  waa  nothiwiuL 
Cro.  El. as*,     §  where  A  leas^  ouihlto  By— ^*  md  ike  lessM  Ml 

522,  Brett  9.  repair  the  mills |"  held,  this  was  a  coveoaal  on        ptti  to 
CuBab^tand.  f^p^ .      ^^^^  words  beiiig  in  m  intetne,  they  wen  ito 
words  of  both  parties  eo  •  ebir  i^imnirt  hgr  B  to  wtfm 
the  mills. 

Holden  r.  ^  7.  So  it  the  lessee  covenant  to  repair  &.C.,  pro\'ided  al* 

TRor'Abr     vvays,  and  it  is  np^i  ^ed,  *' tliat  the  lessor  shall  find  ii a iljer 
619—1  Bsc.  these  words  make  a  covenant  on  his  part,  because  of  the 


.Mr.  HTi^^  agreement.  But  if  the  words  had  been  only,  liiat  the  lessee 
Com.  D.  -  -      _-^»  -   


SMod  77    voQld mair,  profiM  alvm thto Ihe  laiMr  AomU fiad  tini- 
aMinNt '   ber,''oinltliii|tho  words,  *Utu  wifmV*  diM  hudhMW 
eovemntOBflw  IsiBOf'tpiitybiit  dto  Istoor^  dote 

hid  been  a  condition  pnoodwtt  to  Uto  letooei^repdnBg.  Hera 
Q^^^^     m  «  piihi  condidoD»  Md  no  roon  inn  ihe  Itons  of  ikm 

edatraet  and  circumstances  of  the  case,  to  raise  or  'mffy  on 

agreement  to  fmd  the  timber  on  the  lessor's  part. 
SCcblD*        ^8.  So  if  it  be  said  in  a  lease,  that  the  lessee  shall  have 
wood,  not  euttin?^  down  trees;  this  is  a  covenaui  by  tbe  lessee 
that  he  will  not  cut  trees  j  ^  ii  is  dear^  iinphed  thai  he 
shall  not  cut  them. 

^9.  So  if  It  be  said,  tliaL  il  is  ai^ieed  that  A  shall  pay  XIO 
to  B  for  his  goods ;  this  amounts  to  a  coveaaut  by      to  de- 
fifir  die  goods  ;  Iv  dw  irardii  H  w  ^gfoad,  too  ihft  iraHs  of 
bodi ;  and  it  io  ioqiltod  B  is  to  deirar  tbe  goodsu 
roic'^rase,      A  |0  g  ^  JudoDtora.  Isossd  ft  hoiso.  ^^OKOSodna  Hvo 
—8  c«a.  p.  roooto  aad  froe  passage  to  dMto.     Tho  jbsno  aadptod  and 
sn.  dto  assignee  disturbed  tbe  lessor  in  tbo  passage  ^  mi  tbe 

court  held,  he  might  have  his  action  of  rnrraal ;  hot  not  il 
he  had  been  distnrbed  in  the  rooms  •  for  these  were  not  leasN 
ed,  but  excepted  ;  but  tbe  passage  nay  was  out  of  the  de- 
mised premises,  and  this  covenant  run  with  the  tenement; 
and  if  these  words  liad  not  been  construed  a  covenant,  as  to 
the  passage-way,  the  lessor  had  been  without  remedy  |  a^thki 


1  Sauiia._aao» 
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was  leased  and  in  the  lessee's  possession,  the  lessor  had  no  Ch.  101. 
way  but  the  lessee's  grant,  or  a^rr-ement  to  the  rcserraiion.       Art.  2. 

\  11.  If  hy  firticies  of  aj^reeiiient  it  is  said,  that  it  is  intend- 
ed  a  fine  shall  bo  levied,  tliis  amounts  to  a  covenant  to  levy  il.  ^ 
For  if  f  use  woi  tii  i>hcvviiig  i  am  to  do  an  act,  it  is  an  agree-  j|7i  Carr  — 
ni&at  to  do  it,  and  covenant  lies.  3  Cuui  D. 

%  12.  So  it  has  been  wtd»  dial  if  the  wofds  be  cooditioDal, 
or  by  condhioD  or  proviao  ^  as  if  A  lease  lands  to  B»    open  ™ 
condition  tbat  the  lessee  beep  and  learo  the  boose  in  as  good  in.s»6i 
plight**  as  be  found  it»  corenant  lies.   This  case  may  be  '^^^^  ^ 
doubted ;  for  here  is  an  express  condition,  and  it  may  be  re^ 
sooable  ibr  the  lessor  to  enter,  if  the  lessee  do  not  keep  the 
Iiouse  in  repair,  on  the  one  hand,  and  on  the  other,  if  the 
lessee  leave  the  house  not  in  repair,  and  rjuits.   What  remedy 
has  the  lessor  against  the  lessee,  if  he  leave  the  house  out  of 
repair,  if  this  contiact  be  not  construed  his  covenant.^   So  on 
the  wiiole  tloiibliul, 

^  13.  if  A  leases  land  to  B,  provided,  '*  that  if  the  lessee  1  Rol.  Abr. 
die  within  forty  years,  bis  executor  shall  faiave  it  for  so  many 
years  f  tfais  is  a  eofssnaat  by  tbe  lessor  Aat  tbe  ezeouior  of  i  Uv.  i66 
B  shall  have  it. 

%  14.  So  if  a  pk.  receive  monies  on  a  judgment  and  give  a  ^  ^"^^^ 

release,  and  in  it  says  he  will  not  sue  ;  if  he  sue,  covenant  x>/ja£ 
lies  against  him  on  this  deed.    So  if  a  deed  be,  I  oblige  my- 
self to  pay  at  such  a  day,  this  is  an  agreement  to  pay,  and  this 
action  of  (covenant  lies  again^it  mc  ;  for  1  bind  myself  by  deed 
to  do  an  act,  and  there  is  no  penalty  or  condition  in  the  case. 

^  15.  So  if  by  deed  it  is  agreed  that  A  shall  give  B  X70  j  SaundS^ 
for  a  liuu^e,  covenant  lies  auainst  B  for  not  conveying  the  — 
house.    Here  both  pai  lies  a^i  ce,  A  to  pay  fcr  the  iiouse,  ibtsii  52^4. 
necessarily  B*s  agreement  must  be  to  convey  it. 

%  16.  An  action  of  cofeoant  was  hsougbt,  dedaring  on  a  t  Mba.  lis, 
deed  by  wbicb  ifae  deft,  assigoed  and  transferred  all  tbe  P^^-^^ 
money  tbat  should  be  aUowod  hf  an  order  of  a  foreign  state  ^ 
to  come  to  him  in  lien  of  bis  share  in  a  ship*  Judgment  for  the 
pit ;  though  it  was  objected  tbat  there  was  neither  an  exprese 
nor  an  implied  covenant. 

§  17.  In  this  case  it  wn^;  re«olved,  that  if  A  for  a  reward  ^^"g'- 272, 
named,  covenant  to  do  a  certain  act  for  B,  and  B  prevents  his  ^^aj.^^E^^ 
doing  it  literally,  nnd  accepts  an  equivalent,  A  may  sue  for  the  Conpuj. 
reward,  and  aver  the  reason  of  the  noo-compliance  with  the 
literal  terms. 

18.  Where  something  is  covenanted  or  agreed  to  be  per-  Iohm*. 
Inrmed  by  each  of  two  parties  at  the  same  time,  he  who  was  po'2^L'd84io. 
ready  and  offered  to  peiform  bis  part,  but  was  discharged  by  ess.^7  Co. 
the  other,  may  have  an  action  of  covenant  against  the  other  11 'f'^  .:  J? 
Ibr  not  perfonmng  his  part.  See  1  D.        638;  \%hitm.^^^^^^' 
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Ch.  101.  209.  The  ph.  tf  not  discharged  must  aver  a  rcadmesa  to  per- 
Art,  2.     form.  Peta's'  R.  15. 

v^^-v-^/  19.  On  a  view  of  what  hu  been  stated  ia  this  ardcle  Ic 
sZaa!  ^  "'^^  distinetioiis  are  made  m  the  books 

^  10  re^d  to  words  that  coostitute  a  covenant,  and  words  that 

constitute  a  condition  or  defeasance  in  a  deed.  And  gener- 
alljr,  it  is  material  to  consider  the  whole  deed  and  subject  mat- 
ter where  (!ic  words  be  doubtful,  in  order  to  see  if  the  parties 
meant  to  a2;ree  the  thing  be  done  or  not  done,  or  if  they  meant 
the  words  to  make  a  condition  or  defeasance,  orif  ihcy  tneant 
if  one  failed  to  perlorm,  tlie  other  should  have  an  action  for 
lliis  failure,  or  that  the  rij^ht  of  him  faihng  to  perform  his  part 
should  ceaso,  and  the  other  party  have  a  right  of  entry  kc.  for 
condition  broken.  In  several  cases  to  consider  the  words  as 
making  a  condition  will  not  affi>rd  a  proper  remedy,  as  will  be 
seen  in  some  cases  in  the  following  chapters. 

20.  And  where  there  are  several  deeds  or  instruments  of 
the  same  date  between  the  same  parties,  and  relating  to  the 
same  subject,  they  may  be  construed  as  j)arts  of  one  assurance. 
Anstr.  256,  And  whcrcvcr  the  principal  covenant  is  void,  so  are  all  aux- 
^"Wy  iliary  ones.  As  if  an  indenture  of  appreniiceship  be  void,  as 
against  the  5th  of  El.  all  covenants  entered  into  bv  a  third 
pcrboti  loi  becuring  the  performance  of  the  ladeiilure,  arc  aiao 
void. 

4  Cruise,  66.  An  express  covenant  will  qualify  the  generally  of  an  impG- 
-A  Co.  'sc.-  ed  one,  and  restrain  it,  so  that  it  shall  not  extend  further  dban 

1  Mod.  118.   jjjg  express  covenant. 

s  Saik.  678,  If  A  give  a  bond  to  B,  and  at  the  same  time  B  covenant  to 
Clayton  r.     save  A  harmless  from  all  bonds,  covenants,  Stc.  B*s  covenant 

^  •  is  not  a  dcfencRuce  to  A's  bond  ;  hut  A  may  be  sued  on  hi« 

bond,  and  have  his  action  against  B  on  his  covenant.  Bn' 
otherwise,  if  B's  covenant  had  recited  the  bond  or  referred 
particularly  to  it ;  in  that  case  it  would  have  been  a  defeas- 
ance or  a  release  of  the  bond. 
3  balk.  108.  ^  21.  The  deft,  covenanted  to  pay  the  pit.  i&lOO,  he  mak- 
ing the  deft  an  estate  in  £•  The  coort  held,  that  if  the  pit» 
tender  to  the  deft,  a  feofiment,  and  ofier  to  make  livery  and 
seisin  &c*,  he  may  have  covenant  for  the  money,  in  the  same 
manner  as  if  he  had  actually  made  the  title;  as  such  tender 
he.  is  equal  to  performance. 

2  Salk.  575,  ^)  22.  If  A  and  B  be  jointly  and  severally  bound  to  H,  and 
Lacy  V.  Ky-  jjg  covenants  with  A  not  to  sue  him,  this  is  not  a  defeasance, 
Mod.  2/14  —  hut  an  action  of  covenant  lies  against  B  ;  and  H  may  sue  B, 
8D.kK.i68,  for  he  is  Still  liable  on  his  original  obligaUou,  and  is  not  releas- 
Newhnil  ^>       covenant  of  H  with  A. 

^  ^        ^  S3.  This  was  the  ease  <tf  a  covenant  after  the  plt^s.  intei^ 

ti7a,  Stokes  V.  RasaeUf  auii  i  U.  Bl.  562. 
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est  was  extinct  j  as  where  Stokes,  tenant  of  a  term  of  Dineiy-  Cu.  101. 
Bine  years,  commencing  June  34,  1770,  mortgaged  it  to  R.  Srt»  2. 
Wdl>b ;  tiiey  both  joined  in  a  lease  of  a  term  for  eleven  yean 
to  Ro$»eU,  the  den.  In  this  lease  he  covenanted  only  with 
Stokes,  the  pit.  and  mortgagor  and  his  assigns :  1.  To  repair : 
2.  To  pay  rent.  R*  Webb,  the  mortgagee  of  the  reversion  of 
the  said  term  for  ninety-nine  years,  devised  it  to  Sarah  Webb, 
and  died.  She  hv^r^z  pos«;essed  of  the  snid  reversion  by  lease 
and  r<'!pase,  bought  the  reversion  in  lee,  in  which  tlie  reversion 
in  tlie  term  merged,  she  as  mortgagee  having  the  legal  es- 
tate in  the  said  term,  and  that  meeting  in  her  with  the  fee  in 
the  same  right. 

%  24.  The  pit.  sned  in  covenant  for  not  repairing  and  for 
not  paying  rent :  The  Ist  plea,  non  €$i factum:  2.  Specially 
stating  the  facts  be.,  and  saying  the  said  covenants  were 
merged  with  the  estate,  as  above :  3.  Plea,  that  the  said  cov- 
enants were  made  with  the  said  mortgagor  and  mortgagee  in 
respect  of  their  intrrc^t  in  the  said  estate,  and  that  their  inter- 
est merged  &:c.  4.  Pica,  that  the  said  covenants  were  made 
with  ihe  ph.,  Stokes,  in  respect  of  his  said  equity  of  rcdcmj)- 
lion  and  not  otherwise  ;  that  he  released  that  to  tlie  said  Sarah 
Webb,  and  thereby  hib  inioresi  became  extinguished  :  6.  Plea, 
that  on  such  a  day  during  the  term  the  pit's,  interest  io  the 
premises  became  determined  kc.  The  pk.  demurred  spe- 
cially to  the  four  pleas  in  bar  and  joinder  in  demurrer.  Judg- 
ment for  the  pit.  And  the  court  t)eld,  that  Russell's  covenants 
with  Stokes,  the  mortgagor,  to  repair  and  to  pay  rent,  wero 
covenants  in  gross,  whereon  he  might  recover  ;  that  they  could 
only  bo  in  s;ro?s,  as  Stokes  had  on]y  a  right  in  eqtnty  to  re- 
deem :m(l  no  leenl  estate,  the  coveuauts  could  not  be  attached 
to,  or  iiin  v^ith  the  estate. 

2.>.  Implied  covenants.    So  if  a  thing  be  granted,  as  trees  l  Sound. 

on  my  land  to  A,  llie  law  imphes  he  siiall  have  every  other  Bt?""^^/. 

,  i»ai.  1         row.  on  Con 

thmg  necessary  to  the  full  enjoyment  of  the  thing  granted,  as  256.~piow. 
a  way  to  enter  upon  my  land  and  take  the  trees  away.  So  if  ^T**,^^'":. 
I  license  one  to  &y  leaden  pipes  in  my  land  to  convey  water  ^"^o^so. 
to  his  cistern,  the  law  implies  an  agreement,  he  may  dig  up  6  Co.  17. 

the  ground  to  mend  them.  J*^'^*'  "j. 

§  26.  If  there  be  a  covenant  that  the  lessee  shall  quietly  ctr^^Vio 
enjoy  the  leased  premises  durinir  the  term,  this  covenant  does  Hob. 8ft. 
not  hold  asjainst  a  wrongful  ejectment  ;  but  does,  if  it  be  par- 
ticular against  A,  who  wron2;fully  ejects;  expressly  against  all 
strangers,  and  an  action  of  covenant  lies.    See  post,  sundry 
casesa 

$  27.  A  rmial  of  an  agreement  io  a  deed  may  create  a  1  Esp.  3i 
covenent ;  as  on  a  lease  of  a  coal-mine  it  was  recited,  "  that  Sf^^^^ 

1  L«oB.  122,  Sewm  v,  Chwks^Wood.  Cod.  499. 
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Ch.  101.  befoF6  the  sealing  of  the  ioileiiture  it  had  been  agnedt  thit  the 
ArU  2»    pk*  abould  have  the  third  part  dug  kc."   On  this  an  actioo  of 
covenant  was  broiiglit,  and  it  wa»  objected  that  then?  was  no 
covpnniit  that  the  pit.  should  have  the  t!)iid  part ;  but  judg- 
ment was  for  iho  [  It.,  for  it  appeared  oa  the  whole  the  partief 
had  agreed  he  -lioi  td  h  ive  this  part. 
iBac.Abr.        <S,  28.  If  A  and  B,  fiV  articles  aerce,  that  "ui  ;i  nmrriane 
Ahr  61^619  ^"^^"^^^^  between  A  and  C,  the  klock  of  C  siiall  K  Uiaiii  in 
B's  bands  till  A  makes  a  jointure  to  C,  he,     annually  paying 
intvreflt  iber«for.  Held,  Uiat  an  aotioB  of  ooreowt  liee  agipDSt 
B  for  hit  knarast,  if  not  paid ;  for   every  agreemeDi  by  deed 
is  a  covenaDt,  otherwise  A  could  not  have  any  remedy  for  the 
money."  And  wherever  one  agrees  by  deed,  he  coveoants. 
I  ]iM,Abr.       %       So  if  A  make  a  deed  to  B,  and  acknowledge  in  il« 
M8.  that  he  possesses  a  bond  in  which  W  is  bound  to  pay  B  his  debt, 

and  adds,  and  "  1  will  be  ready,  at  all  times,  when  I  shall  be 
t    required,  to  lo-ikli  vLi  die  same  bond  to  B  ;"  covenant  lies 
by  B,  against  A,  ou  these  last  w<Nnis,  if  he  refuse  to  deiiver  it 
on  demand. 

t^«ftb.64.— 1      %  ^  make  a  bond  to  B,  and  he  covLiivtuis  that 

Baa.  AbrW.  he  will  not  sue  it  for  20  years  kc.,  but  lie  sues  it,  the  proper 
remedy  it  oovenmt  against  B  j  for  this  temponry  oovenant  is 
no  release }  but  othmisoy  haid  bb  covenant  beoi  net  to  sae« 
wttbont  Uniting  any  time.  So  if  there  be  two  cbfi^ots^  end 
the  eblisee  covenant  that  he  wiU  not  sue  one  of  tlieoH  this  is  no 
reletse  \  and  if  he  sve^  the  proper  remedj  is  by  an  action  of 
covenant.  But  these  words,  in  a  letter  of  license,  "if  the 
Foir  mCon  within  such  a  time,  his  debt  shall  be  forfeited," 

237.—  !  I. (  in'  ^^frks  a  forfeiture  by  the  commencement  of  the  action,  and 
122,Sev«ra    to  it  this  may  be  pleaded  in  bar.     iVnd  whenever  an  assignor 
recites,  he  has  sucb  interest  in  lands,  and  assigns  it,  this  is  a 
covenant  be  has  this  interest,  and  if  not,  bis  covenant  is  broken. 

1  Mod.  291,  §  i>l.  Against  a  feme  covert.  An  action  of  coveuaiU  lies 
Hale****"  *  woman  ou  a  covenant  in  a  fine,  levied  by  her  whan 

2  Com.  D.    &       csesrt.   See  postest  Ch»  1 16,  a.  4. 

^  33.  So  agpinst  en  assignee  of  a  baokmpt,  n  dsviiee, 
i>u^ij"di.  1      •xeeutorst  lie.  as  they  are  assignees  in  lawtothe  p«poseo( 
being  liable  to  actions  for  rent  on  a  covenant  in  a  Inee  to  the 
bankrupt,  devisor,  or  hitestnte. 
2  D  11  190,        33.  When  qieakuig  of  lands  and  inheritance  the  words, 
•  "fito'kir  "         representative,"  mean  the  heir,  and  not  executor  or 
administrator ;  and  on  the  same  principle,  the  same  words, 
when  applied  to  goods  nnd  rbntfpls,  mean  executor  or  admm- 
istrator.  And  word  purc/wjc,  miplies  a  purchase  in  fee,  1 
Jas,  20  ;  and  tliis  is  on  the  eenerai  rule,  that  words  shall  be 
construed  aceordins;  to  the  subject  matter  to  which  they  relate. 
1  Ch  MiFl      Covenant  in  ilie  pecuiiai  remedy  for  the  non-performaiice 
m.  * 
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of  a  contraet  oficter  seal,  vthem  th»  diumget  ate  uad  fiqaidf  Ch.  loi. 

ted.  '"frt.  3. 

Art.  3.  On  what  ivords  it  lim  not.  k.^^^v^'^j 
§  1.  Wherever  the  woid^i  do  not  amount  to  au  agreeuieiit,  ^r^Rea* 
this  action  lies  not.    As  where  A  and  B,  by  indenture,  agreed  soT— i  Bac' 
that  B  shall  have  a  house  iu  L.  for  certain  years  ;  provided,  Abr,  629.— 3 
Slid  opoa  coiiilitkm^  that  B  shall  receive  and  pay  the  rents  of       ^'  ^* 
A's  other  hmes  named*  and  tint  B  fee  hw  kbor  therein  have 
an  over  a  certain  sum ;  this  b  nocoveoant  on  B's  part  to  bind 
liim  to  ooDect  the  rents  kc*^  but  only  a  conditioo  to  make  his 
estate  void  in  tbehouse ^as  no  agreement  as  to  these  rents* 

2.  This  was  an  action  of  debt  on  a  bond,  oonditioned  to  ^ 
perform  all  covenants,  payments,  &c.  in  a  certain  deed ;  the  King,  Cro. 
deed,  the  deft,  stated,  wa?  n  deed  of  feofFmentof  certain  lands  ^^r"? 
to  the  pit.,  with  a  proviso^  that  il  tl»c  deft,  paid  surb  sums  by  ' 
sucha  day,  ilm  leotfiiieot  should  be  void  ;  with  covenants  to  save 
harmless  from  incumbrances ;  and  to  inukc  further  assurance, 
aud  iliaL  he  performed  ail  covenants  &ic.   The  pit.  assigned 
the  breach,  because  be  did  not  pay  such  sums  at  such  days, 
according  to  tbe  jNnevMe.    The  deft»  demarrod*  Judgment 
for  him.  For  as  there  is  no  eoveoanl  to  pay  tiiat  sum,  it  is  a 
jNtNwte  in  favour  of  the  fedfer,  thait  if  hie  paid  he  should 
again  have  hia  land ;  and  it  was  at  hk  ekotimi  to  pay,  or  lose 
Us  land* 

$  3.  On  void  conveyances.   Dependent  GOVOnants  are  void,  j  Ld.  Rays. 

Not  so  independent  ones.     As  in  an  artiofi  of  covenant,  the  ?^^"t:  . 
pit.  dichired  that  the  deft,  by  his  deed,  did  grant,  bargain,  and  Northcotec. 
sell  to  the  pit.  and  his  heirs  certain  lands,  provided  that  if  the  Underhill.— i 
grantor  paid  so  much  money,  it  sliould  be  lawful  for  him  to  Jt*P"*}*»  . 
re-enter ;  aua  liiat  he  covenanted  to  pay  the  said  sum  to  Uie  Capenhurst; 
pit. ;  and  a  breach  was  aligned  in  the  non-payment :    Held,  ^poat 
that  nothing  passed  by  the  deed  for  wanf  of  enrohnent;  and 
that  had  the  covenant  been  dependent,  and  attending  on  the 
estate,  it  had  been  void  also }  }M  here  the  covenant  to  pay 
money  is  a  disunct,  separate,  and  independent  covenant,  and 
it  is  not  material  whether  any  estate  paseed  or  not ;  for  the 
covenant  being  independent  of  any  eslale,  was  binding,  wheth- 
er any  past  or  not. 

A  covenant  the  lessee,  his  executor,  or  administrator  will  s  Taun.  R. 
not  assign,  does  not  bind  his  nssifrnees.  7^6,800. 

It  is  a  general  rule  tliat  a  person  not  named  in  a  deed  can-  i  Salk.  197, 

not  huve  an  action  of  covenant  on  it.     As  where  the  ph.  de-  Green  r. 

Horn    \  BBit 

clared  that  J.  S.  being  arrested,  at  iiis  suit,  and  was  iu  the  of-  Abr.  629.—  ' 
fleer's  custody,  the  deft,  engaged  to  bring  in  J*  S*8.  body  to  i  Salk.  214. 
his  custody  such  a  day ;  and  on  denunrer  the  court  decided 
that  the  action  did  not  lie,  the  pit.  not  being  named  in  the 
covenant   But  it  is  otherwise  as  to  a  promise*  1  Vent.  318, 


Digm^uu  by  Google 


666  COVENANT. 

Ch.  101.  322;  Cowp.  437,  Martina.  Hinde;  5  Com.  D.  123;  Cro. 
Art.  3.    E!.  626,  Markham's  case;  1  iMor.  Ess.  115  ;  Cro.  Car.  399. 
v-^^v"^^  See  more  on  this  item  in  the  article,  Charter-party.  Obligee 
l^ainea'  K.    assigns  a  bond,  and  covenants  to  make  it  good,  coveoaut  liei 

as  soon  as  the  obligor  fails. 
SVent  14,       ^  ^-  "'^  covfnftnt  limited  by  rrfrrpnce.     As  where  tbe  deft. 
Georjre  v.     married  R.  Morse,  a  widow  wiiii  tour  sous,  J,  S,  D,  and  N; 
1  Ew'm    ^°       ^  whom,  except  N,  their  father  had  left,  by  will,  £50 ; 

the  dell,  hefore  the  marmge  recited  -this  wiU  u  it  end 
oovenimted  to  pay  the  legacies  given  by  it,  namely^  £50  to  !« 
S,  D»  Md  N ;  on  an  actioo  oC  covenant  brought,  the  deft. 
I^eaded  performance,  to  wit^  the  peyment  of  £60  to  J,  S,  and 
D  ;  the  pit  demurred  ibr  cause,  that  he  had  not  paid  £dO  to 
N,  accoAling  to  his  covenant;  but  it  was  adjudged  that,  as  the 
covennnt  was  to  pay  the  serrrni  len;acies  bequeathed  by  the  will, 
that  should  govern  the  extent  of  the  covenant ;  and  as  no  lega- 
cy was  given  iu  die  will  to  N,  he  rould  not  recover  any.  Here 
the  deft's.  covenant,  though  mi  express  words  lo  pay  four 
legacies,  was  limited  to  three,  by  a  reference  to  a  ;  as  it 
appeared  the  intent  was  to  pay  only  the  legacies  in  Uic  will. 
1 8dk.  1961  ^  6.  CwimiamU  how  affeUed  by  MtOn.  i^wis  decided 
Kit JhliL^'  ^  on^  covenant  to  do  a  thm^  then  lawfid,  and  a  statute  is 
BaK  N.p.iei.  vad%f  declaring  It  onlawftil,  or  hmders  his  doing  it»  the  cove> 
—1  Eiip.ai7|  nant  is  Annulled  by  the  statute.  So  if  one  covenant  not  to  do 
an  act  then  lawful,  and  a  statute  is  tbeo  made  compelling  him 
to  do  it,  tins  repeals  the  covenant,  and  no  action  lies  on  it ; 
but  if  one  covenant  to  do  an  unlawful  act,  and  a  statute  comes 
and  nn!;r's  it  lawful  to  do  it,  the  statute  docs  not  repeal  the 
rovpiKi  t ;  for  the  party  may  now  perform  the  act  he  cove* 

named  l<>  do. 

Mod  19  ^  ^-  I^^'l  ^^^^^  ^^^^  covenant  on  a  charter-party,  fbrthe 
lirown  r.  freight  of  a  ship,  the  deft,  pleaded,  that  the  ship  was  loaded 
Sa*m^'^f  with  French  goods,  prohibited  by  law  lo  Lc  imported ;  and  on 
i46ir_co-'  demurrer  judgment  for  die  pb.$  for  the  court  said,  that  if  the 
^ns,  888,   thing  to  be  done  was  lawfol  at  the  time  when  tiie  deft,  did 

covenant,  though  it  was  afterwards  protubited  by  act  of  par* 

liament,  yet  the  covenant  is  binding.    This  case  ts  not  sop* 

ported  by  the  authorities  in  general. 
^  ^  8.  jjT  a  covenant  he  ageimt  Imo  ot  good  poUey  no  adion 

lief  upon  it. 

4Barr.  i226,  this  case  Peers  g;ave  his  covenunt  tn  T^owe,  as  follows:  "  I 
Loire t.Peen.  do  hereby  promise  Mrs.  Catiiariuc  Lowe  that  1  will  not  marry 
with  any  person  besides  herself ;  if  1  do,  I  agree  to  pay  ti»e 
said  Catharine  Lowe  XI 000  within  three  months  next  after  I 
shall  marry  any  body  else;  witness  my  hand,  Newsham  Peers, 
and  seal  See."  This  deed  was  executed  1757,  and  1767 
Peers  married  another  womnii,  whoreon  this  action  was  broughu 
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On  motion  for  a  new  trial  it  was  held,  tluit  tlie  £1000  was  the   Ch.  101. 
true  measure  of  damages.    And  on  uiouoa  in  arrest  of  judge-    -'irt.  3. 
ment,  (botli  mutions  considered  together,)  it  was  held,  ibis  v^#»*v*^^ 
deed  was  void  ;  for  it  wzs  no  contract  to  marry  the  pit.,  but 
ody  not  to  marry  any  other  woman ;  and  tlieie  was  no  con- 
tract that  the  pit.  ahoold  maify  the  deft ;  the  tenor  of  it  was 
m  restramt  of  marriage ;  for  aie  pit.  oould  not  marry  any  one 
besides  the  pit,  and  there  was  no  contract  Ibr  his  intermar- 
riage with  her ;  and  such  contracts  lead  to  many  frauds  and 
mischieiii.    And  2  Cruise,  19,  20,  21.    But  in  restraint  of 
marriage  without  eonsent.  Is  gqod ;  id.  32,  Fry  «.  Porter ; 
3  Ch.  Ca.  120. 

§9.  So  the  bond  of  Elizabeth  Baker,  a  widow,  not  t0  2Vern.  214. 
marry  again,  and  if  she  did  marry  ajain,  then  to  pay  White,  —e Cruise, 
the  deft  ,  £100.    The  bond  was  ndjndged  to  be  void,  on  the  'fl*^^^**' 
principles  stated  in  Lowe  v.  Pters.    2  Cruise,  21,  liecveii  t;.  ti.  1«8. 
lierDe. 

$  10.  In  this  action  of  debt  on  covenant,  respecting  the  9  Mass  R. 
trade  on  the  Northwest  Coast  of  America,  it  was  heU,  that  602,  Perkiat 
where  one,  for  a  valuable  consideradon,  covenanted  that  he 
would  not  be,  directly  or  i n  d I  r c c tly ,  interested  in  any  voyage  to 
to  those  coasts,  or  any  traffic  with  the  natives  thereof  foe  sev- 
en year?,  such  covenant  was  not  void  as  against  the  policy  of 
tlie  law,  being  in  restraint  of  trade  ;  and  that  it  was  a  breach 
of  the  covenant,  for  tin-  covenanter  to  own  and  fit  out  a  vessel 
for  such  voyage,  though  he  sold  out  before  she  sailed  he. 
The  penalty  was  ^8000,  and  held,  the  deft,  was  entitled  to 
be  heard  in  cliancery,  as  for  a  penally  or  forfeiture,  not  ioi 
liquidated  damages.  1 1  Mass.  R.  76. 

Thu  aeiion  het  net  on  «  eowinei  tedou  iking  wnkntfiU : 
I*  Because  it  being  against  the  contractor's  du^  his  full 
assent  is  not  to  be  presumed,  especially  if  to  commit  a  crime, 
as  theft  or  penury,  or  the  like :  3.  Because  the  law  b^  for- 
bidding the  peilbrmance  talces  away  bis  power  to  bind  himself 
in  the  case,  and  so  prevents  the  contractee's  gaining  any  right 
to  have  it  performed.  And  It  is  aiiain^t  law  :  f .  To  do  some-  1  Esp.  183, 
thing  malum  in  se,  as  to  commit  munU  1  t^c.  ;  therefore,  if  1  * 
bind  myself  to  pay  A  $50,  if  he  shall  rob  H  or  beat  him,  the 

contract  is  void,  and  A  has  no  risrht :   2.  To  do  ihint^s  main  ^  r- 

....         ,      .  ^  ,     ,         r  ^1    1       Pow  onCon 

prorauila  i  that  is,  thmgs  not  contrary  to  the  law  ol  uou  or  64,  t>8.  — Cro. 

nature,  but  repugnant  to  some  statute  laws,  as  one  forbidding  ^-  J®**  Brow! 
^OBUggling,  or  usury.  Sec.  or  against  some  maxim  of  law,  or  the  co."l.^206.~ 
public  good  or  public  policy,  as  covenants  or  contracts  to  ii  Co'sSw 
restrain  trade  or  to  discourage  it;  so  as  not  to  exercise  a  trade  ^ 
ai }  where,  though  for  a  limited  time,  as  a  year;  hot  other-  ** 
wise  in  a  particular  place,  for  the  public  policy  is  not  con- 
cerned m  what  place  a  man  cames  on  his  trade;  so  to 
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Ch.  101.  resUam  a  larmcr  not  to  sow  his  lautl  one  year  ;  Oi  a  Uader  lu 
Jlrt,  3.     buy  only  so  many  goods,  or  only  of  saeh  persons. 
i^*v«w     $  11.  £v6n  mch  a  eooiniet,  Ibr  iiMttiiee»  sol  to  keep  Aop 
io  flicb  a  towDf  is  wwd^  if  not  gronndod  od  a.  fkwbfe  000* 
siderttiooy  tfaoi^ijb  finiited  lo  a  oertaia  plaoe. 
Km  b  ^"  *       §  12.  So  a  bond  for  unlawful  maintenance  is  void.    So  a 
2  sberliTs  bond  taken  fot  his  fees,  is  void.    So  a  bond  to 

ioMn<M'o-a  gaoior,  for  meat  and  drink  &c.,  for  it  may  lead  to 
inT  ITO*^*^"  oppression  and  extortion.  So  a  bond  or  covrnrint  to  an  alien 
Pow  nn  ron.  enemy  is  void.  So  arc  bonds  or  covenants  given  lor  proraol- 
175,  177 —  ing  marriages;  for  such  contracts  are  against  the  pubhc  good, 
lC».M,ios.  j-^j,  marriages  ought  to  be  promoted  by  fneuds  and  relations, 
and  lioi  hirehngs. 

1  Cro.280,  ^  13.  So  il  an  oHicer  do  an  unlawful  act,  as  aliach  corn  in 
Mead  9.       shocks,  noC  attaehable,  and  ocw  covenant  or  promisa  to  ] 


I 'l^p  186^  barmleflBi  tba  oootraot  is  void*   So  contracts  Id  do  tiling 
3  Burr.  is9B»  tra  hmoi  aiof et  are  void.  And  all  contracts  entered  nto  Id 
Fcrkius  —  ;  as  a  man's  bond  to  a  woman,  oooffi- 

-^1  w.^Bi.  tioned  siie  sbaD  live  with  him  in  a  state  of  fornicatioa.  Bat 
617  —1  Etp.  not  if  he  debauch  a  womaD  before  chaste,  Ibr  tins  a  bat  ropa- 
J^^JjJJJ^   ration  and  prtrmium  pndoris.    Hence,  a  bond  to  repair  or 


compensate  an  injury  or  evil  already  done,  may  be  valid,  yet 
void,  whenever  the  evil  or  injury  is  to  be  consequent  on  or 
result  from  the  bond. 
Pow.onCoD.     §14.  Things  iKit lira Ihj  impoasible.  Contracts  or  covenants 
161>  ISa.  perfoi  Hi  ihcse  are  bad  ;  as  to  go  fi  oni  London  to  Rome  in  a 

day.  These  are  not  like  things  not  in  the  party's  power  to  per- 
form  owing  to  hb  peeoliar  cireoaislHices ;  as  tr  A  covenant 
to  sell  an  estate  which  B  owns,  A  must  pay  damages,  ihoogh 
equity  will  not  enferee  a  specific  perlbraaauee. 
F^w.oaCon.     §  COfenant  may  be  vaKd,  and  the  condition  void. 

As  if  A  owe  B  XIO,  and  C  promise  B  if  he  wiH  forbear  A  lt» 
such  a  day,  to  pay  the  debt  on  that  day,  if  A  do  not  pay  it  on 
that  day  :  here  the  promise  is  good  and  condition  void  ;  for  A 
has  the  wlmlc  day  to  pay  the  debt,  nnd  then  it  is  impcKsible 
for  C  to  pay  it  ou  that  day  on  A'^  not  paying  it  on  the  sarae 
day.  •  Yet  the  essence  of  the  contract  is  for  (J  to  pay  if  A  do 
not;  the  Uinu  limited  lur  C  to  pay  being  impossible,  the 
condition  as  to  the  time  is  void  ;  liieu  if  A  du  uot  pay  uu  tiie 
day,  C  must  pay  on  request, 
jiuiiou,  OS,  ii}^*  ^  esesiMolee  or  tmiraetH  mmtt  h»nw  Ae  mi 
Fletcher  r.  {g  uiegal  foT  tsfttcft  A<  Isfoff  ifts  osolraKf.  Hcuce,  wbcn  A 
Htrcourt  mnrested  B  and  committed  hnn  to  an  innkeeper  and  toU  hMi 
ill  arrest  was  legal,  and  engaged  to  safe  him  harmleas;  on 
B's  re  cove  ring  against  the  innkeeper  for  false  iasprisocineDt,  H 
was  held  by  the  court,  that  A's  promise  was  good ;  for  though 
the  keeping  was  unlawful,  the  fact  was  not  known  to  the 
keeper,  and  ignorance  of  the  fact  will  excuse. 
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<^  17.  So  oo  the  same  principle,  if  the  pk.  sbew  the  ofeeer  Cb«  lOt* 
cemin  good%  mkI  dmm  Um  lo  take  tfaen  in  ezaemioii,  and   Art*  3. 
•ngago  IP  save  hannlewb  the  pwnaiae  ii  nJid,  thopgh  the  goods  Vi^-y^./ 
be  not  the  ddbtor's.  t  Cro.  663,  ArnodeU  e.  Gardmer. 

^  IS.  But  a  law  may  wpend  a  eofttnant  or  contract,  yet  ^H^r.^,:'^^* 
M?»tii«uU  k.    A.  ia^^^Te^r^o  w.s  laid  in  Eoglini 

preventing  a  vessel  sailing  according  to  her  charter-party,  it 
was  held,  that  the  contract  was  only  cnspended  durins^  the 
embargo,  which  was  laid  till  fiirllier  order.  Hut  if  the  con- 
tractee  himself  suspend  the  conlract  for  a  moment,  it  is  gODO 
forever.    Embargo  deemed  temporary  in  its  nature. 

^  19.  Pari  against  law^  jmrl  not^  of  the  same  coniracL    If  ^J^'j^^'j, 
some  of  the  covenants  of  an  indenture  or  conditions  of  a  bond  wUi^Ke." 
be  agaioft  law,  or  to  do  an  nolawfol  nety  they  are  void  mb 
imiUf  and  the  otfaers  ttand  good  at  coounen  law  $  but  other- 
wise, if  part  be  bad  bj  slatnte.  Bat   if  a  deed  oontain  divers 
distinct  and  absohrtn  ooreMmts,  or  a  bond  divers  distinct  and 
eboolute  conditioos,  and  one  of  them  is  altered  by  additions, 
interlineations,  or  rasore,  this  misfeamee  99  fott  f ado  avoids  ]  r^^g  ^ 
tho  whole  deed.    So  if  the  ^enl  of  one  joint  and  several  obli-  * 
gor  be  broken  off  ^but  ihe  jury  may  find  it  was  by  chaoce  or 
accident. 

<^  20.  Where  not  finding;  timber,  allowing,  Sic.  are  a  condi-  Wines49«, 
tion  precedent  or  qnaliiicaiion.     As  in  covenant  against  a  nioums 
lessee  for  not  repairmg,  the  covenant  adding,  **tbe  lessor  derittUu. 
aOowiag  and  assigning  tindier  fiw  the  repairs     in  this  ease 
the  lessor  in  Us  aetiGO  most  aver,  thai  he  did  elhiw  and  asiign 
the  timber^  as  hn  so  dong  m  a  condition  preeedent,  and  those 
words  do  not  make  a  eorenant,  hot  such  condition  or  the  qua- 
lifieatioo  of  the  lessee's  covenant.    The  finding  of  the  timber 
is  in  its  nature  the  first  act  to  be  done.   But  assigning  a  judg- 
ment i«5  different,  for  the  monpv  njnv  be  prp^  iou^lv  paid  J  as  tO 
rent,  also,  the  tenant  enjoys  the  Kuids  beloie  he  p:iys  it. 

^21.  If  the  lessee  of  a  coal  mine  covenant  to  pay  a  cer-  6D.tiE.664, 
tain  part  of  the  monies  arising  from  the  sale  of  coals  at  liie  Ji!|f*°"^!_|^ 
pit's  mouth,  no  action  lies  on  this  covenant  for  the  lessor  to  "•"'V 
recover  any  part  of  the  monies  produced  by  the  sale  of  coal 
nisewhere,  (see  Evidence) ;  and  if  tbey  settle  an  aoeonnt  of 
ooal  soM  elsewhere,  it  is  not  adonsubie  evidence  of  the  inten- 
tions of  the  parties  to  this  covenant  \  for  this  covenant  is 
clearly  confined  to  ooal  sold  at  the  pit's  mouth.   And  the 
difTerence  between  this  case  and  Cook  v.  Booth  is  in  this  $  l^  t^  fj^- 
in  that  case  the  covenant  itself  was  quite  uncertain,  and  there-  521.-^2  Br.^ 
fore  the  acts  of  the  parties  were  let  in  to  explain  it.  Tritton  v.  C.  R.  639, 
Foote  ;  see  Cook  r.  Booth,  3  Ves.  jr.  295,  690  ;  7  East,  337  J  fti***!* 
2  Bos.  h  V.  449  J  0  Ves.  jr.  232  )  9  V  es.  jr.  336. 
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Ch.  lOU    ^  M.  If  A  istmamt  not  ftn  wniifi«  pnoukr  mde,  ia 
4fl.       eouMieriiioD'Of  a  mekly  paynoflfli  4o  Jam  Md  to  Jm  ene»- 
•w^N/^iip/  ton  lor  A  givoB  time,  tho  ootios  q£  cawMuuit  1mi  not  ^gMMt 

2  w  Bi  his  executors,  iT  ihoy  omciio  flio  mde  l»«kik«ini  Mi- 
^CohM^'  ^lood.  3  Wils.  360,  the  tame  cam* 

5  D.  ^  E  m,     ^  23.  Bat  if  A  become  a  banknpl»  9mi  B,  his  friend,  covo- 
ton^OHlK^   nant  by  consent  of  all  parties  to  pay  his  creditors,  aod  lliey 
riiti.  Wt     covenant  not  to  proceed  furtlirr  ni:ain?t  A  imder  the  commis- 
sion oi  bankruptcy  ;  this  ooveuaut  is  gtjoci*  and  ooveoaMt  Ue» 
on  it. 

1  H.  BI.  20,       ^  24.    mictions  of  covenant  resiraiiud  hy  the  statute 

CmSot*'  ^'  fi^^^i  1^  ^  ^^^^  agroemenl  to  buy 

goods,  witfaont  either  earnest  paid  or  delifecy  <if  the  goods,  or 
writing  or  ooietnt,  oo  property  paoNO,  eiid  no  actioa  Iho. 

6  Co.  21, 22,  $  S6.  jgr  one  pariif  UtibU  hmteff  10  perfmrwh  the  otiiBrt 
SlaiM'seMs.  dwiigh  lo  do  the  int  aet,  ia  not  faoind  to  ofier  to  do  it ;  far 

the  law  does  not  oblige  t  man  topoffawaof  don  mn  thiqg*  Ai 
where  A  leaaea  koda  to  B  lor  twenty  one  ymrsy  and  ooennnntt 
to  make  him  a  new  lease  on  his  surrendering  his  term  ;  A  con- 
veyed the  land  to  C  for  eighty  years :  and  l  e'd,  he  hnd  dis- 
abled himself  to  accept  a  surrender  iwd  ruake  a  new  lease, 
and  covenant  lay  agaifist  him  witiiout  B's  oifering  a  surreudtir, 
for  ihe  law  does  not  i  ciniire  an  act  to  be  done  no  purpose. 
8  Johns,  ft-  ^  26.  Covenant  noi  (o  sue  one  of  two  obli^o/Sf  when  a  rcUase 
54,  r,9,  Fbelps  4^  As  wfaoM  A  and  B  gave  their  sealed  noie  io  C  ; 

s  juhnTR^  nftorwudo  A  gave  C  n  bond  and  mortgage  Sot  ifae  ease  debt, 
i8«,  188  —  and  C  oovenonted  to  have  the  note  oanoelled  nod  not  to  ane  A. 
8D.fcE.iae.  Thoogh  the  bond  and  mortgage  did  not  extmgtHih  thia  meM 
note,  yet  Ca  oofvnant  opeanted  Ibr  the  benefit  of  A  and  B 
both,  and  amonnted  to  n  releaae  of  ihe  note.  3  East,  251. 
t  Johns.  B.  one  in  to  pay  money  when  satisfied  he  has  title  to 

FSiiafS**.  hndSf  not  he,  fnif  the  Inw Judges.    As  where  the  deft. 

Wallace.  covenanted  that  if  the  iitie  to  a  i  »t  of  land  conveyed  to  him  liy 
-the  ph.  should  prove  good  agamst  al)  rlnim'^,  !ir  would  pay  the 
pit.  three  months  after  he,  the  deft.,  should  be  wr  ll  satis^ed  the 
title  was  good  and  undispulfcd  vsic.  $150.  Coiiiuiissioners  de- 
cided indirectly  the  title  was  sood,  aod  the  pit.  sued  for  ^laO. 
M.  |do«|ed  tfait  fl.  and  wfib  diteid  tide  Ik.,  and  Oiet  hn 
WIS  net  aatiified.  Held,  plan  bnd»  b  not  alkging  a  legal  tida 
m  another  better  and  prior  to  the  oon  octeyed  to  ML 
Not  ODQUgb  he  ia  not  satisfied. 

3  Com.  D.  Art.  4.  Ctmnmnts  in  law,  ^  !•  Some  words  naake  a 
^'lsm—  ^^^^"^"^  i°  ^^^*  though  there  be  no  express oofaennnts;  bat 
3  wi!.  1-  to  coods  ; — as  if  A  lease  lands  to  B,  by  the  word,  roa- 
1  Bac.  Abr.    ces.si  or  dfinisi,  either  word  imports  a  covenant.    If  B  or  his 

a^isiguee  Ue  evicted,  he  ouy  have  covenant  on  tiiLs  covenant  ia 
law. 


Digitized  by  Google 


COVENANTS  IN  LAW.  ^71 

^  2.  But  the  word,  "  concessi  or  deims},  in  case  of  a  free-  Cii.  101. 
hold  or  inheritance,  dolh  not  import  any  warranty      yet  the    Art.  4. 
word    grantj^  iti  a  grant  of  a  chattel  real,  imports  a  wairao*  ^^^^v^^ 
ty.    5  Co.  18.  Bui.  N.  P.  157.  »7,  in 

If  A,  iu  a  lease  ibr  years,  dtmisef  grants  6lc.  to  1>  the  case!**  * 
lands  of  J.  S.  he  being  seized  at  tbft  tame,  before  an  entry  on  4  E.  III.  e.  A. 
btni,  B  shall  have  covenant ;  and  Im  need  not  allege  evictioni  ^^^^ 
for  thie  is  a  oovanaiit  in  law,  baokeii  by  A,  because  he  was  i  E«i>.  ssa.— 
not  seized  of  the  land  at  the  time  of  the  demise ;  for  the  word  3  ^om.  d 
deimn  imports  a  power  of  seUing,  and  B  cannot  enter  without  ^!!i8W^*g 
being  a  trespasser.    But  covenant  in  law  does  not  extend  to  Con.  606.— 
the  executors  or  administrators  of  the  lessor.  138*"' 

§  3.  Dedi,   "  The  word,  dedi,  in  a  conveyance  in  fee  sim-  n  wood's 
pie,  is  become  an  express  warranty,  during  the  life  of  the  < "on. 6—2 
feoffor,  grantor,  kc.  and  in  a  conveyance  in  tail  or  for  life,  co^L^-jeT"— 
where  the  hereditaments  may  be  hoJdea  of  the  donor  and  his  a  Com.  D. 
heirs,  and  cKpiees  wanraotj  against  him  and  his  hein."  If  a  ^^'^^tn 
man  make  a  lease  for  lifo,  by  the  word  ifsdt,  and  then  grant  329.— rsoy's ' 
over  his  reversion,  the  lessor  shall  be  vouched,  by  force  of  Max  140, 
tiie  word  ML  This  warrant  is  said  to  be  00  4  £d.  I.  cb*  4. 

^  4.  At  common  law,  the  word,  "  give,"  created  a  warranty  a  saieof  land 
against  the  grantor  and  his  heirs,  by  implication  of  law,  and  'o      by  the 
the  law  was  altered  by  the  1  Ed.  T.  ch.  4,  whicli  provided,  f^fonN* 
"that  the    deed  containmg  ^  dedi  ct  conccssi'  such  a  tene-  and  for  vala- 
inent,  without  homage,  or  without  a  clause  containing  warranty, 
and  to  be  holden  of  the  givers  and  their  heirs,  by  a  certain  uoi  oi  itself' 
ser^ce,  it  is  agreed  that  the  givers  and  their,  heirs  shall  be  imply  a  war- 
bound  to  wammt ;  and  where  it  shall  be  boldeo  of  the  chief  ca°?eV  r. 
lord  of  the  foe^  or  of  other,  and  not  of  the  fooffim  or  of  their  iss.  Nor  ig 
lieirs,  reserving  no  service,  without  homage,  or  without  the  >t  impii?  !  in 
aforesaid  clause,  their  heirs  shall  not  be  bound  to  wirran^i  !<  ^at[^r- 
notwhhstanding  the  feoffor,  durine;  his  own  life,  by  force  of  his  pin,  sell,  Bl- 
own gift,  shall  be  bound  to  warmntv  ."    And  according      g S^^^^^JJ^ 
Coke,  the  word  dedi  was  e(|ual  to  both  words.  statute  a  warranty, 

our  ancesiors  adopted  here.  during  ibe 

§  5.  Reddendo,    li  A  leases  for  years  to  B,  reserving  rent,  i^^^i'Jl^f^^ 

covenant  lies  fot  the  non-payment  of  the  rent,   for  the  redden-  the  m>rd,  de- 

ifo  of  the  rent  is  aa  agreemeni  to  pay  the  rent  which  will    ^^^7-  ^ 

make  a  covenant*"   So  the  words  yielding  and  paying  make  eban^^  par- 

e  coven  int  in  law.  Style,  406,  407,  431  ;  and  above,  art.  2  ;  tiiiori,  and 

Bui.  N.  P.  167 ;  and  WiUes,  496.   So  if  the  obligefe  of  a  g^^J  V 

bond  assign  it  to  A,  the  word  aisign  is  a  covenant  in  law.  and  cii  i  2  * 

if  the  obligee  receive  the  money,  and  do  riot  of^v  it  to  A,  he  Wood's  Con. 

61.i^b1  ui^. 

may  have  an  action  of  covenant.  Rol.  Abr.  5 1 1)  ;  1  Sid.  2C6, 
447,  40!  ;  3  Com.  D.  239  ;  1  Esp.  312;  3  Wood's  Con.  49G. 

^  G.  How  far  the  covenant  in  law,  is  affected  by  an  cx- ^.Co^fOt  80, 

Noke'si  case. 

-^ro.  El.  674.— 1  Bsc.  Al>r.  630.— Dyer,  ld.>-8  Com.  D.  889.^8  Wood's  Con.4»4A1S, 
^1  Wnu,  Savad.  fla,  a.  8^11  MocT  Ua— 7  Jobai.  R.  ite^  Wood's  Coa.6l. 
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Ch.  101*  prtM  cdfeoant,  is  an  Hnportuit  qoestxMi.  TIm  genan]  nrie 
Art*  4.   ls>  that  an  express  eoreoant  cootrds  the  ganciaKiy  of  a  oov- 

^^^w"^/  enant  in  law,  on  the  priodj^,  that  what  is  expressed  governs 
what  b  implied ;  and  there  is  no  difficulty  where  both  appljr 
to  the  same  object.  As  where  A  leases,  by  the  word  demtse, 
for  yenrs  to  and  covenants  that  he  ^hal!  quietly  enjoy  the 
land  during  the  term,  without  eviction  oi  the  lessor  or  any 
claiming  under  hira ;  this  express  rovenant  qualifies  the 
generality  of  the  covenant  in  law,  and  resu  ains  u  by  the  con- 
seui  ol  boiii  paiiies  to  the  object  of  tlic  express  covenaut;  and 
the  best  construction  is  to  make  one  part  of  the  deed  ex- 
pound another,  and  so  lo  make  all  the  parts  agree.'*  Here 
the  covenant  in  deed  was  uTohred  in  ihe  covenant  in  Inw. 
But  Wood  says,  that  ^  this  principle  cannot  operate  on  the  gen- 
eral covenant,  as  to  a  matter  respecting  which  there  is  no  ex- 
press covenant."  As  if  trustees  covenant,  "  that  they  have 
done  no  act  toincumhrr  this  covenant  cannot  restrain  the 
force  of  tlic  word  demise,  as  a  covenant  in  law,  that  they 
have  a  power  of  demisins:  and  for  quiet  enjoyment ;  for  the 
covenant,  thai  ihty  have  done  no  act  to  intuwheTf  which  is 
the  only  express  covenant  trustees  execute,  is  a  distinct  cove- 
nant from  those  implied  by  the  word  rfswiie,  as  to  the  power 
of  demising  for  quiet  enjoyment.*'   Here  is  no  expiess  covo- 

In  Noke'«     itaut,  as  to  emoyment.    And  in  this  case  it  is  said,    if  a  mas 

isMe,4Co.  makes  a  feoffment  by  deed,  by  this  word  Mi,  and  with  ex- 
press  warranty  in  the  deed,  he  may  use  the  one  or  the  otiier, 
at  his  election." 

7MaM.R.68,     §  7.  in  this  case  it  was  decided,  thai  ibrre  may  be  implied 

SliliriS!**'  covenants,  or  covenants  in  law,  in  a  deed  containing  express 
covenants;  but  the  foruK  r  must  be  consistent  with  the  latter, 
[and  perhaps  rekle  to  diliereut  subjects.] 

1  ^P-^u^  ^8.  A  wmmit  in  law  is  raitedf  where  the  lessor  de- 
mues  land  to  the  lessee,  by  deed,  for  a  certain  time ;  this  im- 
plies, on  the  lessor's  part,  that  tlie  leseee  shall  quietly  enjoy 
during  the  term  ;  and  a  bond  for  peribrmance  of  covenants  is 
forfeited  Ity  the  breach  of  this  implied  covenant  in  kw. 

i  Rae.Ahr.  ^9.  •^i  covenant  in  law  does  not  extend  to  the  use  of  a 
thing.  As  where  A,  by  indenture,  granted  and  demised  to  B 
certain  lands,  except  a  small  piece,  on  which  a  pump  was, 
with  the  use  and  occupation  of  the  said  pump  in  common  with 
other  tenants  of  A,  for  31  years.  This  pump  becoming  use- 
less for  want  of  repairs,  B  brought  an  action  of  covenant 
against  A  for  his  permitdog  the  pump  to  run  to  decay.  •  Judg- 
ment finally  was  for  the  deft :  1.  Becauae  a  covenaBl  cre- 
ated by  law,  as  this  is,  never  lies  but  oa  an  actual  enstfer  r 
2.  Is  not  properly  for  damages,  but  the  term  itself  lie. :  3. 
The  lessee  may  repair  the  pump  himself,  and  may  coma  ov 
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the  ground,  wiiliout  being  a  Ui:;bpa;»;^r  to  do  ii^  aod  Liu:2  light  Ch.  lOl- 
of  entry  is  implied.  Jhi*  4* 

10.  NttrdowtheoovcMiitflilawttlMid  to  goodf*  Ifthey  Vi^vxJ 
W  JiiiimI  hj  iodeDture  fiw  ymn^  uid  the  le«!ee  be  efidtedt  s  Com.  d. 
ke  eaimot  hm  oovemnt  ob  the  word  demut  ;    for  the  law  |!^{r^^  ^* 
does  not  create  a  cofemat  for  a  penonal  thing nor  does  il^ 
if  the  goods  be  leased  with  a  bouse. 

^11.  And  if  the  principal  thing  to  be  performed,  as  a  con-  Bui.  P. 
veyance  of  an  estate  &c.,  be  void,  further  covenants,  which  ~(J^^'^* 
are  relative  and  dependent  thereon,  are  void  likewise  ;  but  i  Bac.  Abr. 
where  the  covenants  are  distinct  and  separate,  it  is  not  materi-  Ml^Wood. 
al  wlieiher  an  estate  pjissed  or  not ;  as  a  covenant  for  the  pay- 
ment  of  a  sum  of  inouev.    This  point  will  be  iiiftiiei'  cou^ad- 
ered  in  a  future  chapter,  respecting  warraotios. 

%  in.  .CmmmhiI  hf  uUfpd.  Tbia»  In  kw,  praohidei  the  ttiM.»»» 
pnriy  from  saying  any  thing  against  his  deod  $     wbm  A  ^ 
covononis  widi  B  lo  oonrej  Inni  all  hisi  A's,  ri|ht  in  hkdc-  ^ 
•ore,  to  which  he  has  no  i%ht,  he  caonot  plead  to  an  notion 
of  oomoisiy  that  he  has  no  right  &£c. ;  but  be  mutt  make 
Mieh  a  conveyance  as  would  pass  his  right,  if  he  had  any,  and 
lie  is  oAffed  by  hia  oovenant»  to  aay  he  had  no  title  in  bkok- 
acre. 

13.  So  in  an  action  of  covenant,  and  nonestfactvm  pleaded;  2W.E1.116B, 
eviderice,  ii/v/'o/i  and  ftmc  deniisud  to  the  deft.,  the  husband  l)eing 
tenant  loi  liie  oi  the  premises,  remainder  lo  the  wife  for  iile. 
On  this  issue  the  deed  only  need  be  proved ;  and  then  the 
deft.|  who  ia  in  pofoemon  under  the  deed,  la  uicppedy  in  law, 
to  deny  the  title  of  the  pha.  to  make  soeh  dei9iie,and  thereby 
evade  the  peHomianoe  of  his  own  eovenanls.  This  lease  was 
probably  by  iodentore,  though  it  is  not  so  stated  in  the  case. 

Bot  the  lessee  is  not  estopped,  if  the  lease  be  by  deed  paU  ^l^^^J  ^^ 
or  by  parol ;  and  so  in  actions  foi*  rent  by  Indenture,  the  lessee  EgKMUt 
is  not  e.'itopped  to  plead  nil  debet  &ic.,  for  the  rent  does  not  arise 
wholly  by  tiie  deed,  but  in  part  l^y  tlic  enjoyment  ol  the  es- 
tate, nor  can  he  be  estopped  to  deny  the  existence  of  the  deeds 
and  so  lo  plead  nan  est  factum. 

The  deft,  in  his  plea  confessed  part  of  the  rent  was  due,  3  lost,  el- 
and as  to  the  residue  pleaded  he  had  assigned  over.    The  187- 
•deft,  particularly  desoribed  the  part  he  aiAnowledged  was 
due;  and  as  to.  the  residue  mdo  non,  heeaoee  so  assign- 
ed hefore  any  part  of  said  residue  became  doe  and  In  arrear 
or  payable,  to  wit  s  on  at  '         the  deft,  granted 

and  assigned  to  one  M.  the  estate,  title,  and  interest,  imd 
term  of  years,  which  he,  the  deft.,  had  to  come  of  and  in  the 
-;nid  trneincnts  with  the  appurtenances,  by  virtue  of  which  as- 
siaininent  the  said  M.  on  ontfred  k>c.,  and  was  there- 
of possessed  ibr  the  residue  ot  as^d  term,  in  (he  pit's,  declaration 
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Cu.  101.  specified ;  and  hoc  ^aratu* :  pl«a  good  where  no  coveaaat  to 
Jirt.  5.  pay. 

V^^^v^Ki^  k  14.  Ji  Mwemmmfor  mdf  dU  defi.  phaM  ke  spent  i$  im 
3i.ifit.CL  ffjMmv;  and iaid,  tpoe  it waa be  Meairad  said £900 of  ibm 
t99nnA. 45^  |m>fit» of  the  pit's,  aitate ;  but  tbe daft,  fafther  8aid»  balbiv 

10  hy  Wi|.  ilie  receipt  of  thi»  iCSOO,  via.  o»—  at  —  ibe  deft,  tz* 
luuM.        pended  and  laid  out  in  and  abaot  lepalriog  tbe  pfenbea»  m 

articles  described  and  other  necessary  charges,  the  sum  of 
£800  and  £10,  by  which  he  said  X800,      received  by  him, 
he  feiained  towards  satisfying  said  £800  uiui  €10  so  t  xpcnd- 
cd  and  laid  out,  by  ren<^on  thereof  iie  did  not  render  an 
account  to  the  said  ph.,  hoc  paratus.    On  demurrer,  pica 
held  ill,  ibff  not  shewing  what  those  necessary  charges  were  ; 
but  it  aeems  thia  plea  waa  gaod  io  principla* 
4iiut.ci.98,    f  1^  beefenaotaplaea8iopwt,aotni«ivaar»asa»pait, 
M^iov.     levied  by  dboresa;  and  anoiber  plea^  tbe  pk.  expeHed  the 
deft,  by  entering  into  the  teneaiients.   Replieatloo  did  aoi  en- 
ter Sbc.    So  plea,  eotbieg  passed  of  said  tenements  into  ibe 
defies,  possession  by  said  writing.    Replication  did  pass  kc. 
7  John?.  R.        5)  16.  Eixprets  wnrranttj  of  land  rrHraxns  impUed  €f>rfnants. 
W^i  l^'^  's^        where  a  covetiant  is  in  a  deed,  by  which  deed  the  grantor 
SCaioes'l^.     g«i^''.  iirantc  d,  '  and  engaged  to  warrant  and  defend  the  land 
m-ACo.SO. —  against  all  claniis  &ic.    No  action  lies  on  the  implied  or  ex- 
Mir.418.     press  covenant,  without  proving  eviction;  and  the  express 
warranty  qualifies  and  vesttaios  any  implied  oovenaal  amiog 
fimn  the  wwd  gi9€.    See  I  D.  &  E.  564% 
Ba&rv!        ^  It*  To  gi^e  •  deed  its  true  effect  the  court  will  laject  er 
FiMBMii.     suppbr  words  aeeordieg  to  tbe  intentions  of  tbe  parties,  appa- 
rent from  the  words  and  nature  of  the  conveyance.  In  a  deed 
technicf^l  words  are  required,  but  notio  awiU;  but  in  betb 
tbe  intent  must  !)c  cijually  preserved. 

18.  Implied  covenants  are  confined  to  real  propertj.  3 
Com.  D.  Cov.  A4;  2  SeKv.  402. 
5l^un.  R.        ^  l^*  ^  covenants  with  B  to  do  all  lawful  and  icasouahle 
4IS,  4S!8,      acts  for  further  assuranee  on  reqeesti  Ais  nade  by  the  per* 
chaser  while  liviog  to  be  done,  and  his  heir  is  afterwards  eviel* 
ed ;  he  may  sue  on  that  request  of  bis  anoesler  and  relbsal 
made  to  him,  as  the  ultimate  damage  bad  net  aoanied  m  tbe 
aneealor's  lifetime     yet  he  might  hare  sued. 
I  b  2  5         Art.  6.  Rules  of  corutructton, 

3  Com  d""      §  ^*  First  Rule.   In  construing  covenants  as  other  con- 
S46.->Feanie,  tracts,  the  subject  matter  is  first  to  be  regarded ;  as  if  one 
V^'ZZ    convey  a  third  of  his  estate,  and  covenant  to  make  further 
1  fii.  Com.    assurance  of  his  estate,  this  covenant  shall  be  construed  to 


King  r 
J  0064. 


68,  ei.—      extend  only  to  the  thbd,  diough  its  words  extend  to  tbe 
UttogJte^s    estate.  The  coestmotioii  is  on  tbe  whole  deed,  and  the  k 
caw^Pew.  00  Con.  390, 39),  39t^  Sift,  86, 109,  lIowoB  v.  lti«htnb.^tl  £Ht|  W. 
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tions  of  the  purties  ascoUeclerl  from  the  whole.    Hence,  al^o,    Ch.  101. 
uterqiie  (encU)  shaM  he  consti  uf  il  joint  or  several  aocordmg  to    ^^rf.  5. 
the  subiect  rnauer,  biul  lo  uvoifl  ;iiiy  absurdity.  Further  rules  ^^Y^^ 
of  consii  ucUon,  Ch.  109,  a.  10,  11. 

§2,  m  received  a  legacy  of  £5  and  released  aU  demands,  ^J^J'^ 
I  doDolfffllem  mjudgowRtdf  MOOO;  tfie  words  mieMriiti-  as?  390^ 
•d  by  the  oeoiBioD ;  but  a  iked  iSor  m  vahmlile  oimdenitioD  it  LoA»3I. 
AdSMRwd  1lboiilly» 

^  3.  **  The  WQids-ftf  t  covenant  must  "be  construed  accord-  yo"^]^^^^^ 
ing  to  the  subject  matter.**    See  1  Mass.  R.  227,  Bridge  r.  i  comn  — 
Wittiogton;  SCruise,  4,  312.  317  ;  9  Johss.  R.  106,  oOier  Gli.Ul,«.6. 
incumbrances  so  constnied  :  13  East,  63. 

^  4.    Second  rule  is    ro  regard  the    meaning  of   the  3  Co. 27, But* 
parties.     Hence,  all  coutracts,  wills,  and  statutes  "  «hould  Icr  r.  Baker, 
be  construed  and  expounded  according  to  tlic  inteiu  mid 
meaning  of  the  parlies  10  iheni,  and  not  by  any  strict  or  strain-  Bull.  P. 
ed  construction.'*    It  is  fro«  a  view  of  the  whole  instrument 
the  «i0«Hog  is  found ;  assent  abo  iito  be  proved  or  under-  1  cruise,  m. 
Mood.   And  if  A  iMrgsn  aad  seD  knd,  tod  lie  has  only  a  —vovr.  oa 
te?eraiee  lo  it,  hm  4md  n  cOBStmed  Iss  giM,  to  efiectuate  ^ 
the  inient,  aed  to  peas  Ae  reversion  ;  but  it  must  appear  he 
intended  to  pass  lus  reveraioB  er  a&  liis  estate.  6  East,  87) 
109. 

^  r>.  Third  rule  is,  to  construe  no  deed  to  be  void  tint  by  Co.  1.49.— 
any  construction  can  be  made  good.    "  As  where  a  man  iias  3^'^°^ 
two  ways  to  pass  land,  both  at  cofmnon  law,  and  intends  lo  * 
pass  it  by  one  of  diem,  and  it  cnnnot  pass  by  that,  it  shall  pn'^s 
by  the  other,  if  there  be  su&cieut  words.'*    A  feoffment  sluiU 
operate  as  a  release  lee.   Heaee,  to  support  a  grant  &c. 
wards  of  a  eeodiiMMi  preeedeut  sfcall  be  construed  a  eoBdition  ^'^I^ia'* 
subaequeot.   And    a  statute  sbsll  never  be  so  construed  as  tsoj 
tbathewbo  is  wholly  innocent  shall  be  damaged  thereby."  "^""'^'J^ 

So  a  lease  made  for  Kfe  by  tenant  in  fee  shall  be  construed  ^^'™"*»^' 
for  die^^life-of  the  lessee;  but  such  lease  made  by  tonnnt  in 
tail,  shall  he  construed  for  the  Hfe  of  the  lessor.**  So  "  if  A, 
tenant  for  Hfe,  and  B,  rcmaindov-ntnn,  make  a  joint  feoffment, 
the  law  construes  the  freehold  to  ]  n«'^  from  A,  f?nd  the  fee  ^w^-o'^Coo. 
frotn  13.**  But  if  by  parol,  then  it  is  A's  surrender  and  B*s 
feoffment. 

^  G.  Fouitli  rule  is,  iliai  words  are  lo  be  construed  accord- 
ing  to  **  their  proper  and  most  known  signification  ;**  "  not  the 
grammatical  one  which  regards  the  etymotogy  and  original 
of  thena,  but  that  which  is  vulgar  and  most  in  use     **  for  use 


is  the  iudgCi  the  law,  and  tbe  rule  of  speech."  A  twelve- 
month'' means  a  year  in  law,  beeaoae  so  commonly  under- 

od. 

^  7.  If  words  or  sentences  are  capable  of  different  construe- 


^76  COVENANT. 

Ch.  101.  tions,  they  may  be  understood  in  reference  :  1.  To  the  sul>- 
An,  5.  ject :  2.  To  the  efibeis :  and  3.  To  tbe  ciroumstaDces.  As  to 
\,^'y^\j  the  subject  as  above  stated.  And  inrtber,  if  I  g;rant  to  one  all 
14  B.  VIILS.  my  trees  growing  upon  my  lands  m  D,  this  grant  shall  not  ex- 
— Pow  on  tend  to  apple-trees  or  other  fniit>trees,  growing  in  my  gupdeas 
C9o,d>78.  ^  orchards,  if  there  be  any  other  trees  on  my  ground. 
26  H  vni        ^  ^*  expressly  warrant  lands  for  years,  which  i?  btit 

826. — Bull,  a  covenant,  tiiis  extends  only  to  lawful  entries,  ami  not  to  a 
IConi^n""  ejecimc  lit  hy  a  stra;iL;<M  ,  unless  so  expressed.  But 

247.— i  How.  if  1  covenant  1  will  nnt  mtui  rujjL  H  in  the  enjoyment  of  a  clo^e, 
odCoo.  a7ti.  and  erect  a  gale  lliai  iulerrupib  luini  it  is  a  bieaci),  liiou^ii  1 
have  a  right  to  erect  it ;  for  the  fair  meaning  is,  I  ivill  ool  any 
way  interrupt  htm. 
H  li-Voron    ^         ^  ^  If  taking  words  ui  their  orduMiy 

Con.  888  —  sense  will  render  tbe  contract  ineffective  and  frivolous,  to 
Dougi.  272...  this,  thero  may  be  some  deviation  from  their  received 
Fow.oaCoo.  annuity  be  granted  for  giving  counsel,  this  is  condi- 

tional without  conditional  words  ;   as  otherwise,  tbe  party 
would  be  without  remedy.    It  belongs  to  tlie  judejes  to  con- 
strue written  mslrumenls.    So,  until  a  day  may  sotneiimes 
include  it  where  the  sense  is  so ;  and  so  of  the  word  from^  it 
may  include  or  exclude  the  day. 
41 E.  lu.  6,      ^  10.  As  to  cironnutances  attendmg  a  transaction  or  the 
19^1  Fow.  aetionsy  they  may  be  called  in  aid  to  explain  the  natoie  of 
on^coa.  884,      de^ings  between  the  parties,  whero  otherwise  ambiguous. 

As  if  1  grant  one  an  annuity  of  £10  a  year  tar  counsel,  if  he 
be  a  physician,  it  will  bo  understood  of  his  counsel  in  physic  ^ 
if  a  lawyer,  in  law,  and  so  in  any  other  profession . 
Cowp.  818,       ^11.  On  this  principle  the  casp  of  Cook  v.  I^ooili  was  decided. 
^♦^Jl^     In  that  case  it  was  doubtful  from  the  words  ol  the  lease,  whether 
9  EMt,246.—  it  contained  on  the  |i;u  i  of  the  lessor  a  covenant  for  a  perpei- 
SVos.  jr.296,  ual  reaevval  j  and  the  paiUes  having  renewed  lu  ihu  same 
^^237.-^^  form  foor  of  five  times,  tbe  court  was  of  opinion  the  lessors 
Fow.  00  Coo.  themselves  had  put  a  coostruction  on  the  covenant. 
^  379*       ^      ^  ^^'^  ^       repugnant  cbnses,  the  first  stands  in 
9  Vet.  jr.  886.  ^  deed>  the  last  in  a  will.    So  if  I  buy  A's  wheat  $  this  is  nn» 
— *  Bos.  h  P.  certain,  as  no  sort  or  quantity  is  mentioned,  but  may  be  made 
SHnTyTe'     C®''*^^'"  by  reference  to  our  former  dealings. 
Bacon's  Mnx-        ^  ^  licciT^r  A  to  erect  a  shop,  and  he  is  a  miller,  he 

j,„g^  71  shall  not  en  c  t  a  joiner's  shop.  And  Powell  observes,  that  on 
Pow  on  Con.  this  piiiiciplu  thc  case  of  Cook  v.  Booth  was  decided,  that  is, 
on'coa.97.  ^'^^^  ^  ^  circumstances.  The  cases  are  numerous  in 
which  facts  dehors  the  contract  must  be  proved  to  ascertain 
the  party's  meaning  ;  but  held  in  equity,  a  covenant  to  lease 
under  the  same  rents  and  covenants  does  not  include  a  cove- 
nant to  renew,  though  such  is  in  the  first. 
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1^  14.  Fifth  rule  is,  where  a  oorenaot  or  contract  cannot  be  Ch.  101* 
OttdeKlDod,  it  shall  be  coDatraed  agaioat  htm  who  ought  to  Jhi,  & 

hare  explained  himself.    Hence,  if  two  tenants  in  common  ^^^v^  * 

crant  a  rent  of  10.9.,  \hh  is  BPveral,  and  the  srrantces  shnll  liave  "^rz 
;  but  if  they  make  a  lease  and  reserve  10.?.  they  shall  Co.  L.  147, 
have  only  10s.  betwecji  tiiern  ;  though  this  rule  is  general,  it  is  197, 
not  universal.    The  rondiuun  of  a  bond  is  an  cxcej  non,  or  J^^^J'I^ 
other  clause,  introduced  10  relieve  the  party  Ubing  ilie  words,  BuU.  .n.F. 
from  a  penalty  odious  in  its  nature.    As  when  an  obligor  in 
t  hood  binds  himself  in  a  peoahj,  and  then  lie  adds,  by  the  ]  ^  ]^ 
consent  of  bQlh»  the  ooi»dicbn»  in  wfaieh  it  is  provided,  that  if  oo. 
die  obligor  do  so  and  so,  he  sfaaO  be  relieved  nom  the  penahj, 
if  there  be  ambiguity  in  this  condition,  it  is  tlic  rule  tq 
eonetrue  it  in  the  obligor's  favour :  hence,  if  he  be  bound  on 
condition  to  pay  £10  before  the  feast  of  St.  Thomas,  and 
there  are  two  feiists  of  St.  Thomas,  the  money  shall  be  due  on 
tJie  last  feast,  and  not  the  6rst,  as  this  is  most  beueticial  to 
the  nliiigor,  tor  whose  advantage  the  coodiiion  seems  to  be 
iasei  led. 

^15.  Upon  this  principle  it  has  been  decided,  that  where 
the  condition  of  a  bond  consists  of  two  parts  in  tbe  di^un^  Laucbter's 
Hve^  and  both  possible  when  the  bond  is  made,  and  afterwards  eue^to 

AM  IwAArtiM  ifmMianMA      thft  M  nf  GnA.  tfaii  obK^or  is  iMt  Mod.  1^  and 


eaeheoomeiifniKissiUehf  thoMof  God,  the  ohHgorisnot 
honnd  to  perlbnD  (he  ollwr  part,  for  be  has  bis  eiectkm  to  per* 
form  either  to  save  the  penalty.  And  where  one  is  become  iLd.Bafn. 
impossible  by  tbe  act  of  God,  it  is  as  beneficial  to  him  as  if  ^7o  ~iFoab. 
that  part  of  the  disjunctire  which  is  become  impossible  had 
been  the  only  condition  of  the  bond.  Hence,  when  one  part 
becomes  impossible  by  the  act  oi  (kuI,  so  that  by  no  industry 
tlie  obligor  can  perform  it,  the  bond  is  saved."  But  in  Salk-^ 
eld,  170,  the  grcHuuis  of  this  case  were  denied  to  be  tmiversai^ 
nor  is  it  well  supported  by  modern  authorities. 

(15.  If  A  covenant  to  pay  B  £20  a  year,  it  shaU  be  ooor  1  gg^SIti** 
itroed  Sot  hm  life ;  bet  if  A  have  goods  of  tis  own,  and  also  '  ^ 
as  fxeoocor,  and  grant  ail  hb  goods,  his  own  only  paas^ 

^  16.  But  whwe  ''the  pit*  and  deft,  subintttod  all  melters,  stra.  1144, 
in  difference  between  theiDt  or  either  of  them,**  it  was  held*  commin/-^ 
a  demand  the  pit.  had  as  executrix  was  submitted,  and  that  21  h  v  i.19. 
tte  submission  was  general  enough  to  include  it ;     for  the  — ?  *^ol  Abr. 
demand  as  exeetttiix  was  a  matter  depending  between  them*" 
S  Buls.  65. 

§  17.  SixUi  rule  is,  where  the  covenant  is  express,  there  lEsp.  317.— 
must  be  an  absolute  performance,  unless  it  be  afferted  by  *Stra.763. — 
soiue  new  law  j  as  it  llie  lessee  covenant  to  repair  and  leave  65o'75o!l.2 
in  repair,  he  must  do  it,  though  the  premises  be  burnt  by  an  Burr.|  1637. 
accidental  6re ;  so  to  pay  rent  though  tbe  premises  bo  so 
burnt.  See  po^  this  point  considered  at  large,  ch.  117.  lie. 

roL.  III.  7$ 


578  COVENANT. 


Ch.  lOl.      ^  IS.  And  tliorc  is  a  flear  distinrtion  between  a  covenant 
,/-Jrf.  5.     m  /rti/j  and  in  lor  wiien  tlic  law  creates  a  duly,  and  ihr 

s,^*v"^-^  party  is  disabled  to  perform  it,  without  any  default  in  him,  the 
law  will  excuse  him:  but  when  the  p;irty,  by  his  own  con- 
case.-3  Burr  tr^ict,  creates  a  duty,  or  charge  upon  himself,  he  is  bound  to 
ieS9,  md  make  it  good,  notwithstiiudmg  any  accident  hy  ineviuble  ne- 
Mst.^^  cesshy.  In  the  same  deed  one  oovemiit  may  go  to  the  title, 
/ KMt,  2233,  and  another  to  the  peaeeawoni  and  one  nMy  be  general,  and  the 
Noimat.  r.    other  speciaL 

1  Mmirroi.  $  Seventh  rule.  Where  a  deed  sfBtkM  hy  gentraH 
8  Cu.  ir>o,  words f  and  afterwards  descends  to  to  special  toords ;  if  the 
eue^^BilrtoB  fP*^^'''^^  words  agree  to  the  general  words,  the  deeds  shall  be 

Fitzgerald,  intended  according  to  the  special  words.    As  a  release  of  all 
]ftEast,590.  demands,  and  of  her  dower  in  lands  in  W,  the  general  words 
-^opdcn^    are  ronfmed  to  the  said  lands.    So  if  one  frranl  a  rent,  it  is 
418 — 3  fio*.  iiilciided  for  life,  but  if  tht;  habendum  be  iur  years,  it  shail 
Hessel'stc   ^'^^^'^^  ^®  general  wofds.    But  where  the  assignor  of  puteuL 
veosott.     ~  shares  covenanted  he  had  good  right  &lc.  to  assign  them,  and 
that  he  had  not  directly  or  bdirectly  forfeited  any  right  be* 
he  ever  had  to  them ;  heU,  the  generality  of  the  former  words 
was  not  restramed  by^  the  ktter.  See  Gainsfoid  e.  Griiilb, 
1  Saun.  ^i8. 

7 Co.  103,        ^  20<  Eighth  rule.  The  intent  shall  be  ^/ktwOtdtf 
Batt'scase.-^      :  therefore  if  A  be  seised  of  black-acre,  and  mnt  to 

2  Wils.  75.—  "^y  heirs,  to  distrain  for  a  rent  of  40tf.  in  it,  by  constrnc- 
]>oii^.  277.  tion  of  law  this  amounts  to  a  grant  of  rent  out  of  it  ;  for  other- 
wise the  grant  would  have  no  effect.  But  if  \  grant  me  a 
rent  out  of  />!ack-'dcrc,  and  a  right  to  distrain  tor  it  in  tr/ii/e- 
acre,  this  shall  not  bt^  construed  a  erant  of  rent  out  ol  w  hite- 
acre  f  for  no  such  constiuctiou  is  uecessary,  lor  ihu  paiucjs 
have  fixed  «  rent  oot  of  black-aereb 

WootTk  Con.      21.  For  the  same  reasoni  the  same  deed,  revoking 


sml^TBun  ^  Knu^  new  onesy  acoordbg  to  powers  reserved,  shaO  he 


eoL  HmU  V.  construed  to  operate^-^firat  to  rew>ke  the  old  uses,  and  thai 
to  limit  the  new  ones  to  effectuate  the  intent.   But  one 
make  his  covenant  special  as  to  tide,  and  general  as  to  ^siet 

enjoyment  in  the  same  deed.  1  East,  633. 

<5>  22.  Ninth  rule.  As  crcry  exception  in  a  deed  or  cove- 
nant, is  the  words  of  tiie  grantor,  covenantor,  lessor,  kc.  it 
must  be  construed  strictly  against  hiro,  upon  the  principle  liiat 
if  douhlful  words  are  used,  capable  of  a  stroujeer  hearing 
against  him  on  any  cousti  ucUou,  il  is  hi6  iault  that  doubU'ul 
words  are  nsed* 

f  28.  Tenth  rule.  JBsyreiiis  somm  fua  taaU  inmnf  naW 
i^iraimrf^  h  varies  not  the  aense  lo  ^xpntm  what  ii  vn* 
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§24.  Eleventh  rule.   Deeds  must  be  so  construed  as  (J  ef-  Ch.  101. 
Ject  the  pai'dt^'  uittntwns^  (hough  to  do  this  there  must  be  a    Art,  5. 
departure  from  iht  ordinaru  sense  of  the  words. — As  where  Vi^r^v-^fc-^ 
Ana  Moore  devised  "  her  ftrrn  in  the  possession  of  Charles 
Bdcock;'  to  Etebath  Hhobooek,  (tiie  pl^s  leiw>r ;)  and  to  l>tdoe!- 
Uaniy  Moone*!  cJakireD,  (the  daft's.  grantor,)  *<  all  bar  hod  Cowp.  M8, 

and  locluded  4^  acres  or  manb  Mud,  and  the  testatrix  also  Cowp.9, 
died  aeiied  of  alwQt  35  acres  of  marsh  land  there,  in  aaotfaer  ^oon  v.  Ma- 
piece.    The  grantee  of  the  children  claimed  the  A\  acres  Hiro^"ck  !a 
part  of  the  farm  ns  being  devised  to  tliem  hy  tl>e  words,  aU  her  TL  114. 
marsh  land  in  Lowhayton.    But  tlie  court  decided  that  al- 
thout^h  those  words,  in  their  ordinary  sense,  included  tiie  4^ 
acres  ;  yet  it  \v:is  nor  u  itliin  the  intentions  of  the  testatrix  ; 
for  she  could  nut  mean  lo  dismember  the  farm.    It  will  be 
observed  tiiat  this  consu  uction  arose  from  matters  dehors  the 
will,  at  it  waa  proved  by  parol  evidence,  tlial  this  4|  acraa  of 
manb  was  a  part  of  the  lann.  This  case  is  one  iosCuiee  to 
prore^  that  to  eoiMtnie  a  will  or  deed  tra1y»  aJI  the  laeli  that 
ean  be  legally  piored  in  the  case,  must  be  proved  and  kaowa 
before  the  coostraotioa  ie  leade.   Nor  did  this  matter  drhors 
contradict  or  vary  the  terms  of  the  devisef  bet  oalf  eipiaiood 
and  shewed  whnt  marsh  was  intended. 

^  5r>.  Twelfth  rule.     To  fmd  the  intrnthn,  the  instrument  2 Mass.  R. 

is  tnhtn  in  connexion  with  such  collateral  facis  a*  are  properly       Howe  ». 

.         ..  j        „L  A       i  I.    ^    ^        Bass.— And 

aumitti  I  to  be  proved  in  the  case. — As  wiiere  the  question  Boundaries^ 

was,  what  was  the  breadth  of  land  the  detid  coaiaiued  or  was  Ch.89. 

meant  to  be  granted.    The  deed  expressed  forty-five  feet, 

but  abo  all  the  laod  from  A's  bud  oa  the  one  side  to  B's 

laad  on  die  other,  end  tbehr  lands  were  six^-llve  feet  apart. 

Parol  evideDce  was  admtited  to  prove  this  distance,  and  so 

fixty-flve  feet  in  breadtb,  and  the  deed  was  oonstmed  aoooid* 

li^ly. 

^  2C.  Tn  this  case  a  case  was  stated  where  A  conlraeted  to  2  yu^i.  n. 
convey  lot  X,  to  B,  containing  GOO  acres,  and  he  conveyed  ^* 
thnT  Inr,  but  it,  hv  measure,  vrns  found  to  contain  \m\  121  nrres, 
Jleld,  the  intent  was  fultilied  ;  and  by  a  fair  roo  inu  iio;i  of 
A's  deed  he  only  covenanted  to  convey  lot  X,  more  or  iesi^ 
and  ilial  tlie  quaiiLiiy  was  but  description. 

§  27.  So  if  a  part  of  a  description  be  inconsisteiU  with  the  4M«si.R. 
gmeral  intent,  the  deed  is  to  be  so  construed  as  to  reject  lyngtoakai 
thb  part,  wben  without  it  Aere  is  a  sufficient  description,  exn. «.  iskjx* ' 
The  court  in  this  case  re^eeted  the  minute  and  particnhr  de-  Vl^^  'j^ 
seription  of  lot  No.  17,  part  of  the  mor^asor's  farm,  where  fit7tfl».-l 
thm  was  otfaerwiae  a  suflicient  description,  tboiwh  seneraL  Hob.  \(^  to 

^  ^    o  j^g^  Stukeljr 

r.  Botter^DowtieV  eiM,  8Cd.  14)^Doddiog(on'«  cue.  2  Co,         Eift|  ffi  to  86^  Ver* 
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Ch.  lOK  of  the  farni  in  the  deed,  without  tliat  particular  (Jescjriptbn. 
Art,  5.    Here  the  rule  of  consiruciion  applied,  laid  down  in  4  Corn. 

s«i^-v^^  D.  i-'ait,  E.  4,  to  ult  :  "  If  the  thins:  described  be  sufficicnily 
ascertained,  it  is  suliicieut  tbougli  ali  the  particulars  be  ooi 
true.'*  Ab  if  A  cod^^  ^  faooe  in  D,  wtueh  wis  Midmri 
Coiion's,  when  it  was  namoi  Cottoo's,  A*s  koute  ra  D  pes^ 
es;  and  it  bas  been  decided  that  B*s  land  is  ti»  be  construed^ 
land  B  oms,  and  not  land  he  occupi^if  and  has  contracted  feo 
purchase.  4  Mass.  R.  110,  114. 
D|«r,M.—  28.  A  part  of  the  de'^criptlon  of  the  granted  premises 
was  the  amount  of  rent,  £4.  IO5.  8^rf.  This  was  rejected. 
thonc;h  an  express  part  of  the  desoription,  as  it  did  not  agree 
with  uiUJlluT  part  of  it,  to  uil,  csluLes  ^' coinjiouDded  for,* 
though  ii  was  urged  that  llie  words,  compounded  fur^  were 
clearly  inserted  hj  mistake ;  but  the  court  held,  the  geoenU 
construction  and  meaninc  obviouslj  was,  to  pass  ouj  the 
grantor's  estate  tmponmdei  for,  and  not  his  estaie  moi  oea»> 
pounded  for. 

Common-  ^  29.  So  in  this  action  the  Indians,  as  appeared,  had,  ia 
Se^sV*^'*  1683,  granted  the  lands  on  Androscoggin  river  to  the  i^per- 

Coiiti',  July,  Most  falls.  There  beins;  fue  sefs  of  ftiHs  on  that  river,  srts 
17^  .Augiia-  of  possession  were  admitted  lo  be  proved  to  shew  the  rokWiie 
'**  or  twenty  mile  falls  were  intended.    So  other  acts  and  doings 

of  the  parties  in  interest,  from  time  lo  lime,  and  even  tlit  u 
declartilioab  were  admitted  10  be  proved,  in  order  to  ^ei  ai  a 
true  construction  of  the  Indian  deed,  and  to  shew  wlwre  the 
upper  boundary  of  the  grant  was. 

Pow  onr^n     ^      "^ii^^^P^       »  ^ eeiMinie  eoeewmfi  mti  cenfrarti 

4oi.^2P.  in  reference  (0  circumstance^  vhin  they  tend  fairly  to  trpimn 
WUl.  88,  ass.  them.    As  if  A,  ia  London,  covenant  with  B  to  pay  him  i&lOO 

in  Dublin,  this  means  Irish  money,  and  is  to  be  so  construed 

from  the  circumstnnce  the  payment  is  to  he  made  in  Dublin  ; 
for  consuftudo  ct  stntuta  loci  in  quern  est  destinata  soiutio  res- 
picienda  sunt.  So  the  lex  lo(,i  governs  interest,  as  at  the  place 
of  payment. 

ID.&^E  162,     ^31.  So  the  meaning  of  the  parties  to  an  iusu  umeiit 
Macti«aib  r.  ^fi^  found,  and  its  true  constructtoo  ascertained,  by  taking 

Haldimand,    .  ^      .        V  •  i  •  •  ■   .  '  *^ 

cited,  2  Mor.  "ito  vicw  tbctr  parucolar  situations,  and  acts  relating  to  the 
E.  816,  km.   contract,  as  explanatory  of  dieir  intentions ;  and  colhteral  Acta 
proved,  often  vary  the  sense  of  the  writing.    Such  facts  being 
proved  in  this  case,  as  that  the  buyer  purchased  the  supplies 

for  the  govorniTHMit,  thoudi  this  fact  did  not  appear  in  the 
contract,  it   was  held,  this  circumstance  varied  llie  sense 
of  the  deft's.  letters  ;  and  w  hen  this  fact  was  proved,  his  prom* 
ise  was  held  to  bear  a  construction  dili'erent  from  what  jt. 
would,  if  this  fuel  had  nut  been  proved. 

In  tliis  case  the  deft,  contracted  as  an  a^eiii  of  the  govern* 
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ment,  and  it  depeuded  much  on  die  constiucttoii  of  letters.    Ch.  101- 
WtUes  J.  said,"  The  constructiou  of  deeds  is  matter  of  law,  but    Jlt  t.  5. 
that  of  letters  is  proper  for  the  coosiderfttioo  of  the  jury.''  v,.^*v*^/ 
Bat  tbit  ttiBt  meus  at  Bdkir  J*  elsewlitra  Mid»  whmi  the 
writing  0  cooilnt0d  in  coiiMiioo  with  &et8  pm«d  and  exMi^ 
in|  d€hm$  tfa*  wntten  ]«tt8r.  3  Crandb,  186,  Marshall  C.  J. 
indf    No  prindple  is  more  clearly  settled  than  that  ibe  cou- 
iSnictioD  of  a  wnttea  evidence  is  exehuively  wilb  the  court.'' 

32.  Fourteenth  rule.  If  one  make  his  will  or  contract,  Pow.  on  Con. 
mistaking:  very  mnterial  fact%  it  cannot  be  constrned  to  be  his  i^^^^^^jq" 
will  or  contract,  because  if  iic  had  known  the  fads  or  foreseen  Soe  cii.  127, 
tiie  events  he  would  not  have  made  it  :  as  in  the  case  put  by  a.  8, 8,6. 
Cicero  cle  Oratore^  lib.  1,  ch.  39,  as  to  hi  id  w  ho  falsely  belicvinc 
his  own  son  was  dead  made  a  straitgci'  iiis  heir.  So  where  uiit; 
bad  an  estate  and  only  a  daughter,  and  being  sick  deWaed  it 
to  haffy  iBd  aAwwaiJi  ha  fBooverad  bb  beahfa  and  bad  %  aon 
boro  I  Fwrtmem  J.  bald»  the  apB  abonld  bate  the  estate,  be- 
cause the  lather's  intent  went  on  the  soppoaitiOB  he  sbouhl 
have  no  son,  which  proving  not  ao,  there  was  no  intent  hi  Ihfour 
of  the  daughter. 

^  33.  So  where  one  made  his  will  and  devised  his  estate  5  d  ^  e  49 
to  his  nephews,  and  then  married  and  had  a  son  born,  and  it  LancaiWi!.' 
was  resolved  his  will  was  revoked  by  implication,  and  on  the  But  one  mar- 
presumed  inteulioii  of  the  testator  to  revolve  his  \m11  on  spch  a  ri<^d  devised 
change  of  circuTOsiLiiKes,  "  a  tacit  ( ondiiiou  uniiuxcd  to  ^lie  1,*^,^^'^^"'}^*^^ 
Will  itself  when  made."  The  same  circumstances  taking  place  wite  with 
as  to  a  contract,  the  same  construction  must  follow  at  least  in  ^ 
equity.  JackaoD  #•  Uortock,  6  Croiee,  106 ;  Anfal.  487  ;  2  revoc  uUo'ii"^ 

D.      fi.  684.  4  Mauie  li 

$  34.  The  siatote  of  Cmoda  has  been  conotraed  not  to  ex* 
tend  to  implied  retrocaliaos  foonded  on  known  facts,  as  to  Bull.  N.  P. 
which  there  is  no  danger  of  perjury.  So  if  A  give  a  letter  of 
attorney  to  B  to  receive  monies  of  C,  and  afterwards  A  sues 
C,  this  is  a  revocation  by  fair  construction  of  the  letter  of 
attorney,  and  C  cannot  pay  the  money  to  B. 

5n  35.  Fifteenth  rule.  Covenants  and  contracts  are  ronstru-  Pow.onCoo. 
ed  in  reti  rcrice  to  implied  hardship  on  one  parly  by  anuilier,  ^» 
though  botii  parties  agree.  A  con  tract  or  covenant  is  not  to 
be  so  construed  as  to  make  one  imposed  upon  by  another  in 
this  nanoer,  m  partk^  crimmtt  as  where  one  agrees  to 
pay  usury  ke. ;  for  wheo  oppressed  the  law  does  not  view  htm 
as  pmiieepi  mmmuy  u  it  is  that  very  hardship  he  is  obliged 
to  submit  to  which  constitutes  the  crime  j  nor  does  (be  maxim 
rohnii  non  fit  tiyiine  apply  to  his  case.  Otberwise,  where 
both  parties  are  equally  guilty.  As  wlMsre  two  game  K^;etl»r 
and  attempt  to  ruin  each  other,  nnd  one  pays  the  money  won, 
be  must  lose  it  in  law  and  equity.   He  is parliceft  chauiu, 


..uu  by  Google 


5a2  OOV£NAx\r« 

Ch.  101.  and  there  is  no  oppression  or  advantage  on  liie  one  side  more 
Art.  5.     than  on  the  other,  the  losing  party  plays  Yolimtarily,  there  is 
K.^^y^sj  nodibg  in  bit  cue  orgiog  bUn  to  it. 
ftMM.B.       ^  96.  Sixteenth  rak*  Our  legislative  grants  are  to  be 
3^^^  itroed  not  mhteyt  like      gnwts  of  aodivMioelB.  At 

the  legidetnre  fan  gtanted  Itods  io  fee  In  tbie  Smb  to  two  qr 
more  pertooty  the  grant  is  to  be  ooostnied  ti  a  tenanej  ia 
common,  if  a  difierent  tenancy  be  not  expressed  in  the  grant. 
And  if  one  enter  on  land  under  a  deed  duly  acknowledged  and 
recorded,  the  construction  is,  dial  he  arrj  lires  a  freehold  by 
right  or  by  wrong;  and  if  by  wrone:,  his  eitti)  js  to  be  con- 
strued an  actual  disseizin  of  all  persons  claiming  the  same 
lands  under  a  dificrcnt  title.    Sec  s.  50. 
6  MtM.  R.        ^37.  Seventeenth  rule.  The  tenant  by  deed  conveyed  a 
s^M^aU  piece  ofhmd  deseribed  by  eeilaia  boimds  aed  iManiBeets, 
V.  Ctaric      a  oootaiomg  twenlyHmie  aora  and  twehre  fods  of  graaad  f* 
Md,  that  these  words  eiprsssmg  the  qaanti^  are  ut  to  be 
ooastroed  a  covenant,  that  the  land  contaiiis  that  quantity,  bat 
merely  as  descriptive  of  the  knd.    This  was  deoided  m  eat 
action  of  covenant  broken.  If  more  than  the  quantity  express- 
ed had  been  included  within  the  bounds,  the  deed  nKMl  have 
been  construed  to  convey  all  the  land  within  them. 
6Ma8«.R.         ^  ^^S.  Eighteenth  rule.    Of  construction  of  covenants.  In 
411,  Wauoa  thi:i  rase  the  deft,  was  athmnisuator  on  the  estate  of  Thomas 
•.Boylltmi     Boyision,  anil  Moses  Gill  was  executor  of  ihu  will  of  Lieut. 

Governor  Gill,  and  the  pits,  his  probate  sureties.    The  said 
admioistrator  bad  reeotered  judgment  against  the  said  exeee* 
tor,  and  by  uideiitiire  ooveaaiiled  with  bus,  not  to  see  bis 
sureties  on  account  of  such  judgment,  or  of  aaj  detnasd 
against  such  executor.  Before  the  saidednioistratoresecatod 
the  iodencorei  E.^  one  of  the  sureties,  and  the  executor's 
agent,  request  the  administrator  that  another  deed  might  be 
drawn  to  contain  the  same  covenant  as  the  indenture  did. 
The  administrator  consented.    Tiie  said  E.  got  a  deed  drawn 
to  indemnify  said  sureties  against  all  actions  that  might  be 
brought  by  any  persons  whatever  against  Liouienant  Governor 
Gill's  estate,  wherel)y  the  sureties  might  he  liable.    This  deed 
was  shewn  to  iho  administrator  as  the  deed  he  agreed  to  have 
drawn*   He  eseenced  it  the  ssbm  day  be  did  the  indeotors. 
The  sweties  weie  afierwards  atted,  and  judgment  agaioaltbeoi 
in  favour  of  the  Conmoniiealtb.   The  sureties  brought  tbb 
action  against  the  said  adinniscrator  on  bis  oovcnaot  of  indem* 
ni^  in  his  second  deed,  above  stated  :  and  ibe  court  held  lie 
was  liable  ;  that  the  indeniure  and  deed  must  be  constmed 
together,  thoni;h  the  indentures  were  between  the  deft,  and 
executor,  and  the  second  deed  was  between  the  deft,  and  the 
sureties )  so  difiereot  parties ,  but  that  there  was  no  aaihi- 
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guitjr  k  tbe  Mood  dMd,  lo  m  to  let  io  efidenee  iekon  to  Ca.  101. 
prare  it  ought  to  be  eoMtroed  an  indeflntii^  no  more  extenave  t/ht,  5. 
tlian  the  iodeotitret ;  for  the  deft,  might  weU  indemnify  the  sj^'^» 
sureties  in  the  second  deed  against  actions,  tgainft  winch  be 
did  IKK  iodenuufy  tbe  principal ;  and  that  there  was  no  incon- 
sistency in  construine;  the  indentiirf"^  an  indemnity  n<rnins-t  the 
actions  of  the  deft.,  the  ndministijiior  only,  and  the  secoiiri 
deed,  though  executed  at  the  sinne  time,       an  indemnity 
against  the  actioos  of  all  persons  against  Lieut.  Gov.  Gill's 
estate. 

^  39.  Nineteenth  rule  of  construction  is,  that  the  intent  of  2  S«nid.  e^, 

^1.  '  .         »  *  J        ^       ,  _ '  .    .  97,  Chester  v. 

the  grantor  ts  to  be  raided  tt  to  wmt  eitito  u  to  pass,  vviiiao,  in 
«Dd  to  whom ;  bet  not  to  be  regatded  as  to  the  memMr  of  Wiinams 
fMsing  it,  for  of  the!  he  ie  nppMd  to  be  ignorant.  And  it  is  Hob?27^!^ 
anotlier  role  of  constructiott,  that  a  ^  deed  dbaU  never  be  laid  ^  Sa'and.mrt 
aside  as  ?oid,  if  by  any  construction,  it  can  be  made  good*'*  Hoskinsv. 
Many  cases  are  cited  by  Williams,  of  grants,  bargains  and   ®  ***** 
sales,  hr.  construed  tn  hf»  eovenanls  to  stand  seized.  The 
court  of  C   B.  held,  a  |)ari\  nuiy  plead  according  to  the  words 
of  till!  deed,  or  the  legal  operation  ;  but  the  court  of  Kiii^^s 
Bench  held,  he  must  plead  according  to  the  legal  operation, 
p.  07  c. 

^  40.  Twentieth  rule  of  construction  is,  that  if  even  in 
ooniracts  where  the  intentions  of  parties  are  partionlarljr  fa- 
moored,  one  makes  an  act  out  of  his  power  a  oondilioo  pre-  , 
oedeott  he  must  be  held  to  it.   As  if  A  let  a  ship  to  freigbt  to  jX'J^t^'ux. 
B  be.,  and  an  aitide  in  the  cbarter-paity  b,    if  the  said  ship  Mer.  iau 
shall  happen  to  be  burned,  sunk,  or  taken,  during  the  time  she  ^ 
shall  be  in  his  majesty's  service,  and  it  shall  appear  to  a  court  _i  inst.'2i9. 
martial  that  the  ma<=;tpr  and  the  ship's  eon^pany  have  made  the  Ltt.Sect.3B2. 
utmost  defence  ilrat  they  werp  able,  the  value  of  her  shall  bo 
aid  by  the  defis.    The  defence  was,  it  did  not  appear  &tc. 
he  pit.  urged,  it  was  not  in  his  power  to  procure  a  court 
niat  tiai;  and  the  answer  was,  if  a  person  will  make  his  claim  lD.&i.£.644| 
arise  on  a  contingent  almost  impossible,  it  is  his  own  frdt*  ^^jjl*' 

For,  however  dUfiook  a  oondition  may  be  on  wbioh  a  debt 
is  Bsade  to  depend,  it  must  be  peifarmed  befere  the  dessand 
«an  be  created.** 

^42.  Rule  tweoty-one,  Diicretion  koto  cotutrved*  To 
net  at  discretion  is  to  act  according  to  law  and  justice,  and 
not  according  to  will  and  private  affection  ;  for  discretion  is  a 
science  to  discern  between  fnlsitic;  and  trnth ;  between  ricrbt  nnd      ^o-  140, 

ras<;  OI 

wrong,  between  equity  and  pretence  &c.  and  discretion  is  to  KAigbiagr. 
know  what  is  by  law  just. 

Rule  twenty-two.  A  nmrd  tued  with  a  meaning  cannot  be  ' 
rtjtcitd,  when  rejecting  it  changes  the  charnrtftr  of  the  contmei,  ^  Wlwil** 
As  where  the  deft,  leased  lo  the  pit.  ceitaui  premises  with  a 
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Ch.  101.  part  of  a  yard  adjoioiog,  and  eomaoted  Uie  lessee,  Uie  pk^ 
»drt,  5.    should  have  the  use  of  the  pump  m  the  said  yard  jointly  with 

the  deft,  whilst  the  same  slionld  remain  there,  paying  half  the 
expenses  "f  keeping  il  in  repair.  '  Hciii,  ihe  word-  u-hdst  the 
same  should  remain  there,  reserved  to  the  lessor  a  power  to 
remove  the  pump  at  his  pleasure,  though  if  these  words,  or 
the  woiti  whilst  were  rejertcd,  the  construction  would  be  the 
other  way  :  2.  Ii  is  no  breach  of  such  a  covenant  if  the  lessor 
lemove  the  pomp  be.  wttlioiit  raaaoiiabl*  causae  tml  id  oiM 
to  iojure  the  lessee^  as  the  lessor  only  exercises  a  ri^  r^ 
aarrad. 

avM^ati,  ,  Rule  twentf-lhraa.  A  dnd  wtid  io  one  purp^ie  9»  tammjf* 

237,  Kerrison  mg  ffoperiy^  may  have  a  valid  covenant  mi$io  imo^er,  m  t» 
^ Aa  whete  the  pit.  lent  monies  to  the  deft's, 

Brmvrj  &  af.  tcslator,  and  he  mortgaged  his  ship  to  the  pit.  and  expressly 
».  XtuiU.  covenanted  to  repay  the  money  so  lent  with  interest.  Held, 
though  tins  deed  was  void  as  a  deed  of  conveyance  for  want  of 
reciting  the  certificate  of  registry  therein,  as  required  by  26 
Geo.  III.  c.  GO,  s.  17,  yet  the  mortgagor  was  bound  on  his  ex- 
press covenaot  to  pay  the  debt  and  iuterest.    Statute  pleaded* 

This  eaaa  asiabfiahas  m  impoftuit  principle,  namely,  that  Aa 
same  deed  may  be  void  in  one  part  and  valid  in  another,  eafia* 
fiiatty  when  it  rebtes  to  tPO  distinct  subjects. 
Wities,  177.      $      TwMf-faurth  mfe.   Of  bte  the  oonstructioa  of  con* 
Tapner  r.  '  veTaoeas  to  usesy  has  not  been  as  in  cases  of  deviaes,  but 
Merlott.       mflfe  properljr  as  in  cases  of  deeds ;  therefore  the  court  saU 
in  this  case,  "  as  to  what  was  insisted  upon,  that  a  conveyance 
to  uses  is  to  be  construed  as  a  will,  and  in  a  difibrent  manner 
from  other  conveyances ;  we  are  ail  clearly  of  a  contrary 
opinion,  for  since  the  statute  of  uses,  an  use  is  uirned  into  t 
legal  estate  to  all  inients  and  pur^joses,  it  must  be  coiiv  eyed  ia 
exactly  the  same  manner,  and  by  the  same  words  f  and  if  it 
4  Cruise  24         Otherwise,  as  most  cooTejanees  are  now  made  by  ibe 
27, 428. '   '  way  of  use,  endless  eonfosion  would  eoaue."    To  this  wsh 
porlant  rule.  Lord  Thurslow  and  Lord  Kenyon  have  foUy  aa> 
sealed,  says  Cruise.   But    it  was&raser^  held,  they  should 
be  eonatrued  like  wills,  that  is,  according  to  the  intentiiKis  of 
Leifib  «.  parties,  though  not  expressed  in  the  proper,  legal  and  tech- 

BfiM.         nical  words and  so  is  Carthew,  343  ;  but  the  same  case  re- 
ported in  5  Mod.  2(>r>,  inentions  no  such  rule  ;  Cro.  El.  -09, 
rittSor ^  agrees  with  (  arihew  ;  bni  ilic  case  in  Comjos'  H«  467,  4<il, 

A,  D.  1736,  seems  to  be  tlilTerenl. 
4CniiM,438.     %  44.  Twonty-6flii  rule.    "  DeciaiaLions  of  trust  are  con- 
strued in  ihe  same  manner  as  other  conveyances,  where  an 
estate  is  finally  limited  by  deed,  without  any  kind  of  reference 
to  a  iiirtheff  aatecotion  of  a  tnm  by  a  oonTeyaaoe  directed  to 
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iDiide.''   Seem  if  not  fiml,  as  tben  some  latHode  it  leil  to  Cb.  101. 
the  fiitun  tnd  final  eonveyance  to  be  made.  5. 
'  ^45.  TweDtjr-iiztb  role.  As  Co  parties  io  a  deed ;  if  sev-  v.^^v^^«^ 
eral  join  m  it,  some  able  to  convey  or  take,  tnd  some  not,  it  ^JliciSli, 

is  the  deed  of  those  able  only ;  and  those  incapable  to  convey 
or  lake  arc  not  pnrties,  nnd  then  joining  does  not  make  it  in- 
valid as  to  those  capable.  Hence,  if  A,  of  age,  and  a  minor 
make  a  deed,  it  is  the  deed  of  A  only.    See  another  place. 

^  40.  Twculy-sevenlh  rule.  When  liie  principal  thing  is 
gianied,  all  liie  means  neceiisary  to  the  enjoyment  of  it  are 
granted  of  course,  even  without  the  word  appurieMum;  but 
wben  the  incident  it  grtnted,  the  principal  thing  is  net  granted 
;  «wetMorHiflt  nen  ditcU  ud  te^iiur  $uum  jprvmjptiU, 
See  ways  of  necessi^  fcc. 

^  47.  Twenly-eighth  rule.    Construction  hft^fpret,  where  ecmiaei  161, 
adopted  or  not.   In  a  deed  creating  jMf]Mliidie«,  all  the  limit-  ^ 
ations  are  totally  void.    Not  so  in  a  case  of  a  will ;  for  in  this 
case  the  court  will,  if  possible,  construe  the  devise  to  be  good, 
and  carry  the  testator's  intentions  into  effect,  as  far  as  the  rules 
of  law  will  allow  respeciug  perpetuities,  which  is  called  aeon-  3  Burr.  H16, 
siruclioii  by  nj-pres  ;  and  if  u  j)rc)\  i-o  in  a  will  in  its  place  ^* 
make  a  perpeiuii) ,  this  proviso  will  be  deemed  void. 

^  48.  Twen^-ninth  rule.   Construction  of  a  covenant  for  9  jolins.|L 
former  assuranee.  Coyenant  for  breach  of  such  covenant,  in  tte,  837^ 
a  deed     which  the  grantor  covenanted  that  Us  beirt  lie.,  ^ili  ^Hed"'' 
would  at  any  time,  at  die  reasonable  request  of  die  grantee,  uod  304.— 
and  at  the  grantor't  proper  charge,  make  and  execute  aU  such  ^ 
further  and  other  reasonable  conveyances  and  assurances  lie.,  cSi!jSo.t|. 
should  he  reasonably  be  advised,  devised,  and  required :  9.  ^ 
construction  was,  that  the  covenantee,  to  entitle  hinriclf  to 
his  action,  must  first  have  devi'^ed  tlie  further  a;  iii:ince, 
nnd  sfiven  notice  of  it  to  the  covenantor,  shewing  the  particu- 
lar kind  of  assurance,  (ji  have  tendered  the  assurance  to  him, 
anil  allowed  him  a  reabouubiu  lane  to  consider  oi   it,  before 
bringing  tlie  action ;  for  such  assurance  must  be  reasonably 
devued,  and  agreeable  to  the  original  bargain :  2.  It  was  not 
Mdficient  the  grantor  was  requested  genenilly,  to  make  a  law« 
fid  and  reasonable  assoranoe  and  conveyance. 

^  49.  Thirtieth  rule.  Proviso  eanirmed  m  eownaal.  In  4  Day  s  c^. 
an  indenture  of  apprenticeship,  the  master  covenanted  to  in-  313,  Wrig^ 
struct  the  apprentice,  and  to  find  him  board  and  washing  dor- 
ing  the  term  ;  and  in  consideration  he  had  previously  acquir- 
ed some  knowledge  of  the  business,  to  allow  him,  at  the  rate 
of  ^110  a  year,  in  cash  or  clothing,  as  it  might  be  mutually 
thought  his  necessities  required ;  then  follow  these  words, 
"  Provided  tlie  said  apprentice  shall  make  ^ood  to  his  said 
master  all  lime  he  may  lose  on  accouat  ui  iiciuieab,  01  oiher 
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Ch.  101.  account,  and  pny  for  all  physic,  or  atteitdaQce  ot"  physicinn? 
Art.  5.     and  surgeons,  thai  he  may  require  during  the  term."  Tue 
v<.^*v*^W  construction  held  was,  that  this  proviso  was  a  covenant  on  ihc 
part  of  the  apprentice,  and  not  merely  a  (jualiticauott  oi  Uie 
preceding  covenants  on  the  laaater's  part. 
8Caiiiet>R.      ^  60.  Tliir^-first  rule.    Governmental  grmU.  TluSiifin* 
»3^Joiau,  ezplieit  in  its  terms,  if  to  be  coostnied  in  fkwom  oC  tbe  go?w 
caines'  K    cnuneot,  JacksoD  v«  Reeves,  see  s*  36.    GovenMit  amm 
412,  Nash  9.  presumed  to  grant  twiee  lie*,  Jfckion  f .  Mitnij. 
cS&7k  J       Foreign  tmUmOi^h^cM^ 
«L«.  ButL  Ute  laws  of  tbe  country  lo  which  made  $  out  the  remedy  on 
them,  is  to  be  pursued  oo  the  laws  of  tbe  country  in  which  the 
remedy  is  souul  l ;   and  our  courts  will  not  support  an  action 
on  cue  between  fortii^ncr?.  made  in  a  foreign  country,  iJ  by 
the  laws  of  it  an  action  lie  on  it  there.     See  Ch.  1,  a.  3, 
Smith  r.  SpinolJa  ;  Page  v.  Cable,  2  Jolms  R.  199;  2  East, 
455,  45S ;  Ch.  179,  a.  19,  s.  10,  17  5  3  Wils.       >  2  W. 
Bl.  728. 

•7,  at.  endorsement  under  has  hand  and  sealy  assigpiwi  Id  B  Ibr  Mlk 
all  his  mterest  &c.,  on  condition  that  if  A,  by  a  day  naiaedt 
paid  B  £12 f  then  the  assignment  to  be  void»  oidierwise  B  was 
to  seU  the  premises,  so  assigned,  and  rep^  Imnself  the 
and  interest ;  construed  not  to  he  ft  coveiaol  by  A  to  pey  the 
£12  to  B. 

*  ^  53.  Thirty-srrnnd  nilc.  A  subsequent  limited  coveniiiit 
does  not  restrain  a  prior  gciit ml  one  ;  nor  does  a  prior  ccncral 
one  enlarge  a  subsequent  iiaiitcd  one  &tc.  As  Trencbard  Hos- 
kins,  Winch.  91,  where  A  was  seized  of  an  estate  granted 
by  letters  patent,  conveyed  it  lu  ii,  and  in  the  conveyance  re- 
cited the  crown  grant,  and  the  title  was  traced  to  the  jnraater, 
who  covenanted,  1.  That  he  was  seiied  in  fee :  3*  That  be 
had  good  power  to  convey  t  3.  That  there  was  no 
in  the  crown,  notwithstanding  any  act  done  by  him  ;  (im  < 
grants  a  reversion  is  usually  reserved,  which  the  graotoe 
not  bar :)  Held,  tbe  restrictive  words  in  the  last  oovenant  did 
not  extend  to  the  precedins;  ones ;  the  court  presumed  tlie 
vendor  meant  to  covenant  absoluloly,  for  his  seizin  in  fee,  io 
all  cases  but  one,  that  is,  he  should  nnt  be  liable  on  the  ob- 
jection of  a  reversion  in  the  crown,  uuless  it  appeared  to  have 
been  vestLii  in  it  by  A's  own  act.    Sec  1  Sid.  328. 

Many  cases  nin\  exist,  in  cadi  of  which  there  may  be  sev- 
eral coveoaats  in  tiic  same  deed,  and  one  may  be  restrained 
or  not  by  another,  or  enlarged  or  not  by  another  $  nod  in  mdk 
case  there  is  but  one  rule,  the  tjUenlieRt  ^  lit  pitrtimi  tfaeaa 
being  found,  tbe  instrument  is  construed.  On  this  lertilegrafUMi 
of  variety  we  may  state  fil^  eases  to  Jittle  puipose*  Aftwland- 
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ing  eases  may  be  usefully  referred  to ;  and  a  very  leading  one  is,   Ch.  102. 
Browning  o.  Wright,  2  Bos.     P.  12  to  28,  in  which  are  oil-  i^H.  1. 
ed  Trenchard  r.  Hoskins,  Gainesford  v.  Griffith,  Hesse  v.  S^^y^^ 
Stevenson,  Howell  v.  Kicbards,  Johnson  v.  Proctor,  cited 
above  in  this  article  also  ;  also  Cook  v.  Fowndes,  1  Lev.  40  ; 
Crayford  v.  Crayfoid*  Cro.  Car.  106  ;  Hughes  v.  Bennett, 
Id.  496  i  Nervin  r.  jVlumis,  Ch.  116,  a.  2,  s.  4  5  Peles  v,  Jer- 
Ties,  Dyer  240 ;  Rich  9.  Rieb,  Cro.  £1.  43,  44 ;  Brougbton 
«•  Conway,  Dyer  240;  Huot  e.  Cope,  Cowp.  242, 243;  Fos- 
tr.  PieraOD,  4  D.  Ik  £.  617 ;  Hodgson  «•  East  la.  Co.,  8 
D.  &  E.  278  ;  Wootton  ».  Hele,  1  Mod.  292  ;  Noble  v.  King, 
Cli.  120,  a.  5,  s.  6  ;  Thayer  v.  Wendell,  1  GallisoD  37 ;  Sed^ 
don  V,  Senate,  13  East,  63  ;  15  East,  530  ;  Norman  Fo^ 
ter,  1  Mod.  101  ;  Yelv.  175  ;  Cro.  Jam.  233. 

§  34.  Thirty-third  rule.  Where  the  covenants  are  of  dif- 
ferent natures,  and  concern  different  things  ;  restrictive  words 
in  one  will  not  restrict  the  oiiiers,  liiough  all  relating  to  the 
same  land.  Hughes  v.  Bennett,  Cro.  Car.  405  ^  3  Lev.  47 ; 
1  Jones,  403.  As  if  A  covenant,  1.  He  Is  seised  in  fee,  not- 
witfastaodtng  any  act  done  hj  him  :  2.  That  the  lands  are  of 
a  oertam  ywAy  vahie  t  Held,  the  second  covenant  is  abso- 
late,  that  the  lands  are  of  the  value  slated.  Cro.  Car.  106 ; 
Cro.  £1. 43 ;  3  Bos.  bP.  375. 


•CHAPTER  Cn. 


GOVKNANT.  0»  INDEiriURES  OP  APPEENTfCfiSHlP. 

Art.  1,  General  principles. 

^  1.  Though  this  is  a  contract  much  in  use,  yet  not  many  ac-  The  word  op- 
lions  have  been  brought  upon  it;  nor  is  tiie  word,  apprentice,  ^JJ^JSntlal 
or  other  technical  words  necessary  to  constitute  the  relation  UD.&E.379. 
of  master  and  apprentice ;  but  by  the  6  El.  it  must  be  by  t«-  ~*  E«2Sa* 
denlMfv,  in  En^d,  2  East,  295,  duly  ezecoted.  £ut,ss8. 

^  2.  The  action  of  covenant  on  these  indentures  lies  only  s  Saik.  41, 
among  the  original  parties,  their  executors  or  administrators,  ^u'Lf  ^o^f 
as  neither  this  contract,  nor  an  appcentice  can  be  assigned,  -Hob.i84.-^ 
he  being  put  to  his  master  on  a  personal  trust,  and  upon  a  Bpe- 
cial  confidence  in  his  character.    1  Ch.  on  PI.  110.  1^  c^en- 

<^  3.  And  it  has  been  held,  that  if  the  master  .send  his  np-  try  v.  Wood- 
prentice  out  of  the  country,  an  action  of  covenant  iies  against  Miit^it  a£ 
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Ch  102,  the  master  for  so  doing,  except  where  the  nature  of  the  trado 
•3r<  1.     requires  it ;  as  where  be  is  bound  to  a  merchant-adventurer, 
^'-^^^v^^  a  sailor,  he.  or  except  it  be  so  expressly  agreed  ;  but  in  all 
eveots  ho  must  reniaiu  one  oi'  his  master's  household^  ^otag 
tod  coming,  and  in  bis  senriee.   The  putting  him  to  bis  mis* 
ter   IS  a  matter  of  greal  trast  for  bis  diet,  for  his  health,  and 
inak.419,  Ibr  his  safe^.** 

Lilly's  case,     ^  4.  Accofding  to  tbo  atltborities  generallj,  an  actka  of 

— rModJWfl  covenant  does  not  lie  n gainst  an  infant  apfMrentice,  on  his  in- 

Horn  r.      '  dcntnre  ;  for  it  has  hecn  generally  held,  that  neither  by  the 

Chandler.— 6  common  law,  nor  by  the  statute  of  the  5th  of  E).,  does  his 

Tv?f"r*r"^  covenant  hind  him,  though  by  the  custom  of  London  it  does 

616.— 2S«lw.  bind  him  j  but  in  some  late  cases,  able  judges  have  expressed 

4H  GllbMt  doubts  if  an  infant  apprentice  is  not  bound  by  his  covenaui  in 
c.  Fletcher,    .i  •  .      u  i 

— iCh.unPl.  ^"^^  respect  as  below. 

110.^  Do. '  ^  5.  It  is  clearly  settled  that  the  apprentice  may  have  cov- 
»%oo<rb  ^"^^  ^  only  against  bis  master,  but  his  execators,  for  noC 
Con.  614^  providing  meat,  drink,  lodging,  &c* ;  and  the  breach  maj  be  •»> 
Mod  6t>  —    signed  in  terms  as  general  as  the  covenant,  as  for  not  finding 

Jins.Hi^'Ss!  "^®a^  drink,  lodging,  and  other  necessaries.  So  the  testator's 
— tins. CI.  covonnnt  to  tonch  tho  ripprentirc  his  trade,  mny  bind  the  ex* 
3S,  43.  ecutors.  (-Iturre  as  to  executors,  see  jVIastri  and  Servant, 
pprlaraiion?,  ^  These  Contracts  for  service  may  be  mutual  or  condition- 
Pleas,  Aa:.^3  aL  As  if  a  man  covPiiant  to  serve  me  for  a  year,  and  1  cov- 
*302  ao8  enaiu  to  pay  him  £10  j  though  he  do  not  serve  me,  he  may 
415, 439.—  *  sue  for  the  £10,  these  covenants  being  mutual but  it  is  oiIh 
n^  Is^'  ^'^"^  I  covenant  to  pay  him  J&IQ  for  his  year's  service  ; 
178,'  isa^*^'      ^^^^    coodilionBl,  and  he  must  first  perform  the  service. 

1^,  7*  In  this  case  it  was  decided,  that  if  the  father  put  his 
uT^n^^  son  apprentice  to  a  master,  who  covenants  to  6nd  the  appren- 
Corn  D  237.  ^'^^  meat  and  lodcjing;,  and  the  fatlier  covenants  to  find  him 
Whitley  r.  clothes  and  washing;,  and  the  apprentice  covenants  that  he 
ij^^'licu-  ^''1  faithfully  serve  ;  tlie  father  is  answerable  for  what  is  to  be 
Com.  D.  performed  by  the  son,  upon  the  ground  that  this  must  cleurly 
tBSaas*R"  understanding  and  intentions  of  the  father  and  master. 

9K^pMt,  ^  1^^^  CQ^^        Supreme  Judicial  Court  of  this  State 

decided,  where  a  minor  mit  himself  apprentice,  his  guardian 
was  not,  by  implicatioD  or  law,  bound  to  answer  for  the  ml- 
Bor's  covenants  ;  but  the  guardian  only  assented.    If  the  SOQ 
lOJoiiBt.lt  put  hituself  be.,  with  his  father's  consent,  and  be  signs  and 
ae.  seals,  he  is  bound. 

/iD  tr  nri?  ^-  fn  ^his  nction  the  court  held,  tbnt  if  an  apprentice, 
Odd,  iheking  bound  hy  indentures,  can  by  law  avoid  them  at  his  eiectioo, 
of  Hendren-  leavinsc  his  master's  service  and  goine:  into  the  king's 

service,  wiih  his  master's  approbation,  is  not  such  an  avoidance. 
2  Ch.  on  Fl.  deckrutions,  pages  2u3,  26i. 
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^  9.  In  this  case  a  qutere  was  ma(!p,  5f  nn  indenture  of  ap-   Ch.  103, 
prenticesliip,  mnrle  by  an  infant,  beins;  for  his  benefit,  is  void-   Jlrt   1 . 
able  by  him  ;  but  if  so  or  not,  it  is  notavoidaHe  by  his  act  of  s.^n^-'w 
leavintr  his  master's  service,  and  sroino  into  the  sorvu  e  of  an-  *  p'^^^^j^ 
oilier ;  and  the  master  is  entitled  lu  damages  agaiusi  oue  who  Ij'g^  ^ 
hariiouib  him.  Wwitw.^t, 

%  10.  Being  an  apprentice  de  fmio  teams  lo  ba  woSkktaX  ^^^^v. 
to  OQMMHnto  &e  whtioiMiiip  of  master  and  apprentice,  as  Deonb. ' 
thai  dia  naalar  baoooaas  aalilled  to  Uw  apprantica'a  aamiiigs, 
as  agaiaat  a  wrongdo^.    So  to  lua  share  in  prtias  oaptored,  ^'^y* 
(1  Ves.  4G(|  83,)  if  be  go  a  privateariog  with  or  wittaout  Us 
master's  cooaant:  and  iliU  a.  AUan,  aaa  a.  4« 

^  \  \.  In  an  action  of  covenant  against  an  apprentice,  it  ailod.aa,W. 
was  hf'hl  by  Holt  C.  J.,  that  if  the  mnster  licence  hitn  to  leave 
him,  he  cannot  afterwards  recal  that  iii  cnsc  ;  and  if  the  mas- 
ter sue,  and  declare  against  him  for  leavmg  his  service,  at  such 
a  time,  and  ilie  deft,  justifies  by  license  at  that  time,  the  pit. 
cannot  on  that  declaratioa  give  evidence  of  leaving  him  at  uu- 
otbar  iHne,  Ibr  tba  time  in  such  case  is  materia]. 

%  IS.  In  ooranant  on  tbaaa  mdantniaa  antored  toto  bj  mt-  Bm  Ch.  a, 
nors,  qaaaliena  bate  often  bean  made  wbatbar  tbair  mdantorai        ^  ~ 
are  valid,  or  void,  or  voidable  ;  and  if  voidable,  who  can  «^  7,  e.'  ' 
ttfoid  th^,  and  how.    On  these  points  the  law  doea  not  ap- 
pear to  be  well  aettled.   As  late  as  1796,  Lord  Kenyon  de- 
sired,  that  **  it  mi2;ht  not  be  taken  for  granted  that  an  infant,  ^  ^  fcEiHit. 
who  binds  himself  apprentice,  a  contract  notoriously  for  his  Forms  as  to 
own  bciirhr,  may  put  an  end  to  that  contract,  at  any  timedur-  apprentices, 
ing  his  minority."  IBiMrJtoIO, 

The  principles  of  mmors'  contiacta  have  already  been  con- 
sidered, Ch.  85. 

J 18.  According  to  the  authorities  generally,  in  England  J.IJ'J'^'^,^* 
tba  Uaiiad  States^  a  minor'a  indantora  of  apprentioMfaip  itanuoi  uea^ 
ia  not  void,  but  voidable  by  him.  Hanoa  in  tfatacaaa,  in  wbich 
Homy  Peck,  of  tba  age  of  seventeen  years,  m  Marcb  1780 
bound  himself  apprentico  to  Walls,  and  then  eniiated  intittbo 
king's  service.  Lord  Kenyon  added,  that    it  appeara  to  mo 
that  the  indentures  still  continue  in  force."    Hence,  Peck 
when  about  twenty  years  old,  "oould  not  enter  into  a  legal  hd* 
contract  of  hiring  witli  Wilson." 

§  14.  So  in  this  case  the  court  said,  supposing  indentures  »  D.kE.ioe, 
of  a  minor  to  be  vouiahle,  "  whic  h  they  were  not  prepared  to  aJ^JJJ*' 
decide,"  '*  the  mere  act  of  quilling  ihe  master's  service  was 
not  an  avoidance  of  them.''  It  seems  to  be  clearly  settled, 
that  a  alnmgar  oaanot  avoid  Uie  indamnre,  (see  Ch.  36,)  but 
tba  ialant  only  9  and  aa  it  ia  for  bia  Wmng  to  do  eome  boal- 
ness  to  live  by,  it  reqpacta  bia  poieon  |  and  aa  it  oiay  be  ibr 
bia  banafity  tba  doobt  wbatbar  it  bo  voidable  OTonby  the  mi- 
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Ch.  102.  nor,  IS  not  against  any  general  pi  inniple,  though  perhaps  in- 
tdrt,  1.     adiuibsible  by  tlie  cuneotoi  auLli(;riiie>  ;  and  especiu.lly  of  the 
v^^v^^  aocient  authorities.    If  the  questioa  could  be  considered,  de 
wmo,  why  not  j^Me  tiw  ooDtriet  on  the  grooad  of  cooMroc- 
iMMi  of  faiB  eoBttieK  for  fchoolhig  f 
m.OMt,      ^  16.  It  bts  been  Md,  thtt  if  a  void  eofenaat  be 
•^7M  Q;,eeav.  |||tbendentare,itavoidilhe  wholo;  as  where  cfandi 
'      dens  boimd  an  apprentnOy  ind  ioieited  in  the  indMM, 
the  muter  should  find  the  boy  two  suits  of  ebtbes  when  of 
age,  Wagstaff  refused  to  receive  him  because  of  this  aryoiiy 
which  WHS  void,  and  hence  avoided  the  whole  indentwre. 
flL]bUt,296^       ^16.  In  this  cn'^f'  (here  was  nn  indenture  binding  an  aduh 
En(3  o?**^*  apprentice,  not  execiiUMl  by  her,  but  only  by  her  fathfir- 

Ripoo.  in-law,  and  ilir  iiiaslei",  tliouLih  with  her  cooseiit ;  held,  this 
deed  iiui  noi  make  her  an  apprentice,  and  so  she  gained  SM 
settlement.  • 

The  King  v. 

$  17.  Then  te  nother  prMple  faoddng  teoe  MetMMi^ 
Inhabitants   to  wit  t  The  iMfter  ind  approntioe  nrnj^  hf  aMrtnal  conai^ 

'g"g  put  en  end  to  tbe  tppreiilieeddpi  1^ 
liJB.iee^iio!  d»  indenture  had  never  been  exeeoied,  eito  t  adiOBqoent 
eetdement  by  the  Jetter.   So  there  is  another  principle :  ^  \m 
general  an  apptendee  is  not  capable  of  contracting  the  relation 
^p^JJ*'  of  ^n'nnt  to  any  other  mnster,  vmW  the  end  of  the?  term  for 
{^'id.  '      which  lie  was  bound."    Subsisting  the  indentures,  the a|p|iieii* 

tice  is  not  sui  juris,  so  as  to  contract  with  another. 
8  D  ^'  F  '?79     5  ^  ^^^^  settled,  that  tins  coiiuact  of  apprenticesliip 

toaafi,  the  may  be  formed  without  using  tlie  word  "  apprentice,"  as  thus, 
King  V.  In-    "  November  20,  1792.     I,  John  Mander,  do  hereby  agree 

liabUanti  of       -  -   -  -     —     -  -  -  4     o  ^ 


i^l"n!     widi  John  Chydon  to  eerve  me  Cfane  yeere,  to  leetn  diB 

new  of  a  carpenter ;  the  first  yeer  to  have  !«•  fUt.  a  day ; 
die  second  year  to  have  1«.  6d.  a  dij|  tfaadnrd  year  Is.  lid. 
per  day  ;  witness  my  hand«  J.  CLAYDON. 

Witnen,  Robert  Biles.  J.  MANDE&*" 

This  was  adjudged  to  be  a  contraot  of  apprenticeship,  by 
the  apparent  intent  of  it ;  the  apprentice  beinsr  alio  wed  hj 
parol  evidence  to  prove,  when  he  signed,  he  agreed  to  gire 
Blander  three  guineas  as  a  preminm  to  teach  him  the  said  trade, 
and  paid  him  36*.  which,  with  28s.  due  for  wages  the  month 
of  trial,  made  the  three  e:;uincas,  "and  iliat  he  was  not  lo  be, 
and  was  not,  employed  in  any  other  work  than  that  of  a  car- 
penter." Lord  kenyon  said,  the  contract,  in  fii^t,  was  ^  ia 
eoosidevadon  of  throe  gidaeas,  paid  by  the  appreiitioo»  the 
msster  undertook  to  teeeh  hfan  the  bniineei  cc  a  carpemsr, 
and  die  apprentiee  WIS  to  serve  three  yanra  I**  (te  eontraot 
was  void)  only  for  want  of  bdentores  on  a  etaoop  te*  l)  bi 
dds  eaee  a  pnminm  was  paid  by  ona  men  toaaodNr,  iwoeo' 
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g^ed  to  teach  hnn  a  uade ;  now  what  is  liiai  but  au  appren-  Ch«  102. 
ticesbip     said  Loid  Kenyon.  Jhri,  9» 

^  19.  A  ecmniitf  UmI  B  dnU  lim     a»  u  appmliee  \^^>rKJ 
hi  Mfpes  jMf%  and  diet  $  if  B  dqpwt  withiD  ikt  ttiiD»  o(m>  MuH.v.m 
Mt  Kaft  uiiAit  the  axecotof  of  A.  thififfh  nol ^^^^    Bdt  ~^  ^^'^ 
^  masters  covenant  to  instrust  tbi  ippmliee  it  pftffiOB>1,  iffT'  ^* 
and  dies  with  the  master ;  but  hii  coveaant  tolMMl  neat,  drink, 
&c.  is  not  personal,  but  may  go  to  his  executor  or  adouota- 
trator.    By  Massachusetts  act  of  Fehniaiy  1705,  the  contrnct 
is  not  in  foroe  after  the  death  of  ti»e  master^  aa  in  the  nest 
article. 

Art.  2.  Statutes  in  Massarhusctfs. 

^  i.  Liiiil  the  year  17U4,  ihere  was  no  statute  here  as  to 
these  indentures,  except  as  to  binding  out  poor  children,  and 
poor  idle  peraoaa  able  Id  wolk* 

$  By  thia  act  it  waa  ODaotedt  that  the  ofataaera  of  tlie  Froyinet  A«t 
poof  hare  power,  with-the  aaaaolof  two  justieeaof  the  peaco^  ***** 

to  bipd  any  poor  cUhtm  belonging  to  such  town,  to  bo  ap* 
pMoliee^  wftieo  they  aball  see  convenieat males  to  the  ago 
of  twenty-one  yoaiB»  and  females  to  the  age  of  eighteen  yeara* 
or  time  of  marriage,  "  which  shall  be  as  effectual,  to  all  in- 
tents and  purposes,  as  if  any  such  child  were  of  full  age,  and  • 
by  indenture  of  covenant  had  bound  liini  or  herself." 

§  3.  By  this  act  llie  above  act  way  explained,  as  Ch.  53,  a.  Fnv.Attf 
2.    And  this  act  of  1720  also  made  il  liic  duly  of  the  over- 
seers  to  see  that  such  children  were  well  treated,  and  to  de- 
fimd  them  from  wrooga  and  injitriea. 

§  4.  ThoM  htwa  oooteied  m  force  till  February  26,  17D4,  Act,  Feb.  26, 
when  tbo  profince  aeta  on  thia  subject  were  reviaed,  and  the  ^^7^70°^ 
orerseera  were  empowered    to  bind  out,  by  deed  indented  pages  604, ' 
or  poll,  as  apprenticea,  to  be  inatnicted  and  employed  in  any  ^«h, 
laimil  art,  trade,  or  mystery,  or  as  senraots  to  be  employed  in  ^ 
any  lawful  work  or  labour,  any  male  or  female  children,  whose 
parents  are  lawfully  settled  in,  and  become  actually  chargea- 
ble to  their  town  or  district ;  also  whose  parents,  so  settled 
shall  be  thought  by  said  overseers  to  be  unable  to  niaintam 
them,  (whether  they  receive  alms,  or  aie  cliarpealilf  or  not,) 
provided  they  be  not  a:isessed  to  any  town  or  diaUict  charges  ; 
and  also  all  such  who  or  whose  parents,  residing  in  theyr  town 
or  diatridy  are  supported  there  at  the  charge  of  the  Comnon- 
weahh,  or  whoee  parents  are  unable  to  support  them,  aa  afiore- 
aaid,"  feo  any  eitiiee  of  the  Commonwoahh}  (i^as  abofe;) 
ai  In  iustrucdon,  males  to  read,  write,  and  cypher,  and  females 
In  read  and  write  ;  also  provision  to^  be  made  "  for  such  oth- 
er instrnrtion,  bene6t  and  allowance,  either  within  or  at  the 
end  of  tlin  term,  as  to  the  overseers  may  seem  fit  and  reason- 
afakk"    Thia  aot  of  17$^,  re-enaot/ad  the  oiaiiae  ioi  defeod- 
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Ch.  103.  tug  neh  duMreii,  and  adM  a  pmiaiaii  lor  baving  thMi  ^ 
dft*  %•  cliaii^  00  a  regyhr  piooM,  in  the  eoort  of  CoamMm  Fleai^ 
^N^N^'^^  and  bound  oat  anew  in  that  caae;  abo  when  the  tonnarnaa* 
tar  may  be  doeeaiad.  Una  act  alao  pmided,  that  ^such 
overaean  may  alio  have  remedy,  by  action  on  such  deed, 
against  any  person  liaUe  thereby,  for  recovery  of  damages  fiar 
breaches  of  nny  covenants  therein  contained,"  for  the 
deducting  rh  u  jics,  of  the  apprentii  e  or  servant ;  and  ihe 
court  trying  ilic  action  may  dischorec  ciiher,  if  sufficieui  cause 
ap})carj  aad  eillicr,  at  the  expiration  oi  the  terra,  may  sue 
for  such  damages  due  on  the  deed,  as  may  not  have  been  re- 
covered by  the  overseers  as  aforesaid,  "  by  action  on  such, 
dead  to  bo  daliTeiod  them  for  that  purpose,  and  on  wbicb  no 
eadoraament  ahall  ba  neeeaaaiy  f*  **  profided  ancfa  action  bo 
commeneed  within  two  yean  aftar  the  •expiration  of  tbe  tenn.'* 
No  action  brought  by  overaeara  abates  by  the  deadi  of  aome 
of  them,  or  by  their  being  aueoeeded  in  office. 

By  the  6th  section  of  this  act  of  1794,  the  said  overseers 
have  power  to  set  to  work,  or  bind  out  to  service  hv  deed, 
as  aloiL'sairi,  for  a  term  not  excoctlintr  one  whole  vear  at  a 
time,  ail  such  persons  residing  and  lawfully  settled  in  their 
i(  sjiectivc  towns  find  districts,  or  who  have  no  such  sculeraent 
wiLlini  this  Cuiiiiuoawealll),  married  or  unnjanieti,  upwards 
of  twenty-one  years  of  age,  as  are  able  of  body,  but  have 
no  visiblo  meana  <tf  support,  who  life  id^,  and  »a  or  enar- 
dae  no  onttnary  or  daily  lawfid  trade  or  botineaa  to  gec  their 
living  by,  and  abo  all  peraona  who  are  HaMe  by  any  kw  la 
be  aent  to  the  house  oi  ccHrrection,  upon  such  terma  end  con- 
ditions as  they  shall  think  proper  f*  allowing  the  perion  m 
bound  outy  or  aet  to  worfct  an  appeal  lo  the  oooit  of  Coawnon 

Plefi^-. 

Mass.  Act,        §  6.  By  this  act  it  is  enacted,  that  minors  under  the  a  pre  of 
otT  ^"^"^^^^^  years,  may  be  bound  hy  deed,  until  thai  age,  as  ser- 
ic.— Maine'  ^'^nts  or  apprentices  by  their  taiher  ;  and  in  case  of  his  de- 
Act,  ch.  i;o.  cease,  by  their  mother,  or  by  their  eruardian,  legally  appoiiucd ; 

or  haviiig  no  parent  or  guardian,  luay  hind  ilieaiseives,  with 
the  approbation  of  the  selectmen,  or  the  majoi  part  of  them,  of 
the  town  where  aoch  mioora  rende.  And  all  nunora  of  die 
aga  of  fovrtaen  years  and  npwardt,  may  be  bound  by  daalv 
aa  apprentioea  or  aervanta,  to  the  oaual  agei^by  their  father, 
and  in  oaaa  of  fab  decease,  by  their  moihary  of  guardian  l^al- 
ly  appoimadt  hanag  the  ndnor's  consent  expaaaaed  in  tbedea^ 
And  any  such  minors  having  no  father,  mother,  or  guardian, 
.  within  this  Commonwealth,  may,  by  deed,  bind  themselves, 
with  the  approbation  of  the  selectmen  &ic.,  that  any  conside- 
ration allowed  by  the  master  or  mistress  shall  be  secured  to 
the  sole  use  of  the  amot ;  and  that  all  these  cooU acts  so  made 
shaii  be  valid* 
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ON  INDENTURES  OF  APPRENTICESHIP. 

By  the  fifth  section  of  this  act,  "the  covenant  of  nppren-  Ch.  102. 
licesbip,  ioi  learmng  any  aade  or  mystery,  becomes  void  on  Jlri. 
the  death  of  the  master,  aad  the  minor  may  ba  bound  out  v.^v"^/ 
wamr."  Bf  thif  efeuia  no  tete  qf  corniir  ean  b«  linni|ht' 
■^unai  tlM  eKoemor  cr  adaiiwiirrtnrof  iba  daeqiaad  mMv^ 
£r  the  maintemince  or  iiMttiictkNi  of  the  apprentice  ithm  lite 
binding  is  on  thia  act ; — more  eful  tban  tbe  old  kv«  \ 

§  6.  But  this  aotof  1790,  wai  aMur  Mula  ptotim  in  6  MaM.R. 
this  Slate ;  but  being  affirmative  does  not,  as  is  conceired, 
exclude  tbo  mode??  of  bindin?!;  ont  apprentices  nnd  servants 
before  jiracused.  .Hence  ilie  old  iorni;^  o\  iiulL'iiti.H'eSj  and  the 
old  iiieihods  of  rrealing  llie  rehuioii  between  ma^jter  and  ap- 
prentice, and  between  master  and  servant,  slill  general^  re- 
main ;  tliat  is  the  forms  and  methods  at  commoa  law. 

Upou  these  acts  there  have  been  but  few  decisions.    Held,  l  Day's  Ca^ 
to  Cofloocfiout,    the  master  bind  bioiaelf  aod  bi«  edoiMue-  i>  s.  so,  I A 
traion  to  find  meat  ltc»  tbey  no  MU 

A«r.  8.  Cwet  to  Miuaekuaetit^ 

^  1  In  this  actioa  liie  pits,  stated  they  were,  by  kdenture,  ]  ^ 
lawful^  made  and  oxeeuted,  entitled  to  the  services  of  James  172<  (i«tt 
Blye,  ao  Indian  boy,  for  a  certain  term,  and  the  defts.  liircd 
him  for  a  certain  voyage,  btit  by  their  fraudulent  conduct  the 
pits,  lost  bis  labour  Sec.  The  court  decided  :  I.  That  an 
apprentice  caimot  be  assigned  by  the  master,  he  having  a  per- 
sonal trust :  2,  That  parol  evidence  is  not  admissible  to  prove 
a  right  to  the  services  of  a  servant,  where  tiie  decla.  ntiou 
states  a  title  to  the  services  by  indenture  :  3.  Thai  the  ^uar- 
diana  of  the  Marahpee  Indiana  cannot  bind  their  cbildfoo  but 
by  iodontoro,  oo  the  apecial  ftatote  in  that  caee  profided. 

^  3.  Thia  wea  ao  action  of  covenant  broken,  atttbg  that  2  mum.  r. 
Ilelcfaer,  geetdiaD  oi  Williams,  a  minor,  by  a  eertaio  inden- 
tore  did  ooveaent  with  the  ph.,  that  the  aaid  minor  aboidd 
serve  him  aa  an  appreotice,  for  6ve  years,  and  not  abaent 
liimaelf  from  his  service  ;  and  alleged  he  did  absent  himself 
&c.  On  oyer  pr-iyed,  it  appenr*  d  bv  the  indenture,  that  said 
Williams,  the  minor,  did  j^'it  ami  bind  himself  appreniirc  to 
liie  pit.,  with  the  cons?  uiol  lin  nu  irdian,  to  learn  the  trade  of 
a  printer,  to  serve  luiu  as  an  apprentice,  and  "  durinjr  all  which 
lime  or  term,  the  said  apprentice  his  said  ma.siei  well  and 
£uthfuUy  shall  serve  ;  from  the  service  of  his  said  master  shall 
oot  ebieiit  bimielf,'*  lie.  The  three  penieiiigned  aod  aealed. 
Hereopoothe  deft,  demurred  generally,  and  the  coortheM, 
theea  oofeoaota,  thoogh  ^d*  were  the  eoveneota  of  the  ap- 
pMBtieef  and  not  of  the  goardieD,  aod  that  he  signed  and 
sealed  only  to  express  his  assent  the  minor  should  put  him- 
self apprentice  ie  the  ph.  Judgment  for  the  deft.  ^MBn  if 
tin-  wn^  ti  e  true  and  legal  understanding. 
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«  Mas*.  R. 
299,  DAvia  f. 
Cobum. 


Ch.  1(12.      <5>  3.  And  see  the  case  of  CoaunoiiweaUh  v.  Hamiliou,  ch. 
Art.  4.     12,  a.  2  ;  ch.  35,  a.  1 1 ;  and  Day  v.  Evereit,  cb.  35,  all; 
and  Braaoh  «.  Ewiogton,  a.  1,8.  7* 
'  ^  4.  In  this  adiQii  it  vru  dadded  that  an  ap|irmitm  is  boi 
aoHginble*   Tbs  sppmitice  was  bound  bj  Ims  frthar«  JaaMS 
Dayisybjr  indaatnn»lo  sarva  tbafilt.  for  three  yaanffimna 
aigfataaa  la  twenty-one  yean  of  age.    The  ph.  made  an 
agreement,  net  sealed,  to  assign  to  Coburn  the  residue  of  (be 
time  of  ibe  apprentice,  Stephen  Davis,  for  $  1 50,  part  paid, 
and  the  artion  was  for  the  residue.  The  apprentice  had  ab- 
sconded hoin  C(>!>nrn's  service.    The  original  inden  was 
made  in  New  Hanijishac.    Judgment  for  the  deft.,  tor  iherti 
wa<  no  considerauoji   for  his  promise,  and  the  court  cited, 
some  auihorilics  to  shew  an  appienuce  is  not  assignable. 
11  ^  ^'        Court  of  Common  Pleas  ordered  an  apprentice 

S'r  ult    tobediidiargadonBaidaotorFeb.20,1794.  Heki»Baap- 
iMrd.        peal  lay  to  tbe  Sopfeme  Judicial  Conit. 
6  Johns.  R.       If  I  employ  AV  appreiitiee»  not  knowing  be  is  Buth,  and 
^Le R^l  ^i'^      consent,  he  is  iniitled  to  all  bis  eanuni^ ;  but  ifl  so 
al.  employ  bis  faired  man  or  servant,  and  bafe  no  notkie  be  is 

such,  I  am  not  liable  to  A.  And  if  ray  a{^rentice  deaon  and 
enter  on  bonrd  a  ship,  for  a  voynfre,  and  agree  for  wages,  and 
tliat  if  hp  desert  or  embezzle,  to  forfeit  them,  and  he  so  for- 
feits iliem,  vet  1  may  recover  his  reasonable  wa^es,  and  with- 
out deducliua  lor  wascs  advanced  to  him  ;  and  thou2;h  neither 
the  o\vner:t^  or  capiuiu  kuuw  be  is  my  apprentice.  2  Craoch, 
240. 

AetofCo^  Am.  4.  Adi  of  Congrm*  ^  h  By  this  act  it  was  pro^ 
i77«!  ^  vided  that  no  appreatiee  be  edisted  m  New  ioney^  Peao^l- 
Tanisi  Delaware,  or  Maryland,  as  a  soldier  in  the  araay  of  the 
United  States,  or  the  navy,  "  without  the  consant  of  bis  mas- 
ter or  mistress  first  obtained  in  writing  — *^  and  thai  all  ap- 
prentices, now  enlisted  as  soldiers  in  the  said  army  or  navy^ 
without  such  consent,  be  immediately  discharged  from  the 
service,  on  the  application  of  their  mii'^'ers  or  mistresses,, upon 
payment  of  all  just  and  reasojiublc  charires  of  tiie  enlistment 
and  *'  that  every  person  under  the  age  of  tweuty-one  year*, 
enlisting  himself  in  the  army  or  navy  aforesaid,  ma}',  within 
tvveuly  four  hours  alter  such  enlistmeul^  obtain  bi^  discbarge^ 
by  refunding"  his  bounty  money  &c. 
AdafCen*  ^3.  By  the  eleventh seotion  of  dusaetit  isalio  pfotided, 
^MMiMvh  iii^ «« peraon,  under  the  age  of  twenty-one  yeaca,  ahaU  be 
Qnyd.  D. «.  «nfislad  by  any  officer,  or  bdd  in  the  service  of  the  Unimd 
States,  without  the  consent  of  bis  parent,  guardian,  or  master 
first  had  and  obtained,  if  any  be  have  — and  if  any  officer 
enlist  any  one  contrary  to  this  act,  he  forfeits  so  roucli bet 
the  act  does  not  say  the  enlistment  abaU  be  void^  or  that  the 
officer  forfeit  any  tbiAg  to  the  party. 
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ON  INDENTURES  OF  AFFRENTICESHIP.  m 


A  MOiUar  provision  has  been  continued  generally.  These  Ch.  103. 
aets  lam  not  declarad  whu  lAiooKi  be  the  et kleiiee  of  oae^s  Jirt.  5. 

being  an  apprentice.  v,^^^^^ 

§  3.  If  rtpprenlices  are  salvors,  the  salvn^e  shnll  be  paid  to  2  Cranch, 
Uieiiiselves,  and  their  masters  are  not  <  lUitled  to  it.    These  27u, 
are  extraordinary  eariiine;s,  tliat  do  not  Inu  rfere  with  llu?  mas-  ei^i^ota! 
ter's  legal  profits,   o  Kob.  Aiim.  11.  Aiii.  Ed.  2a9  j  2  Pet. 
282,  Hell  ^  al.  v.  Sloop  Ann.  iSce  Clark  v.  Shee. 

A»T.  5.  FMmg9  mii  emdmM.   $  1.  Ae  tbU  action  of  4iD«t.  CL_ 
eofenent  h  rebtioo  to  apprentieei  is  fomideti  on  eoatrtet  ud  s^ilufci. 
e  deed»  the  dedmikm  eml  pleftdings  «•  eeoellf  Ibimd  oe-  4M»4fl8.-^ 
the  ileed  or  eoainu.t  fai      cate,  and  will  comnionljr  vaiy  as 
that  varies.    JVon  65^  factum  is  a  good  plea,  but  an  infant,  ^ 
wbo  will  avoid  bis  indenture  or  deed,  must  plead  his  infancy 
special!}'.    So  the  apprentice  may  plead  that  his  master  dc- 
liverrd  him  the  floods  to  sell  and  arronnt,  and  ihrit  ho  has 
accountcrl.     ho  tlie  master  may  plead  tlie  apprentice  left  his 
service  witliout  leave,  therefore  the  master  did  refuse  to  re- 
ceive him  again  into  his  service,  and  deny  he  put  hmi  out 
of  it.    So  the  apprentice  may  plead  his  master  turned  him 
away,  and  &at  he,  the  apprentice,  bad  frithfolly  aerved  to 
diat  time,  and  the  master  may  reply,  that  against  bis  ooosettC 
the  apprentice  departed,  and  deny  the  turning  him  away. 
Bot  the  master  caaooc  plead  that  fat  the  better  instruction 
of  the  apprentiee  he  sent  him  with  expert  smrgeoos  to  India 
&c.  for  the  reasons  above  stated.   And  genetally  no  man  can 
oblige  his  apprentice  to  go  out  of  the  nation,  except  it  be  ex- 
pressly so  agreed,  or  the  nature  of  the  service  import  it. 

^  2.  The  master's  plea  musf  nnswer  the  wiiole  :  as  where 
an  action  was  brought  against  liie  master's  executor  for  ser- 
vice ;  the  deft,  confessed  the  pit.  came  into  his  service, 
and  continued  therein  to  Dec.  31,  165b;  and  during  ilrat 
time  the  tesutor  well  provided  for  Urn ;  and  that  on  tlMt  day 
Ae  pit.  vobmtarily  left  his  service,  and  denied  the  pit.  served 
faim  «o  Nov.  1,  1663,  Aee  ptaruHu;  the  pit*  demotred,  be* 
cause  the  deft,  traversed  matter  not  traversable  &c  t  jodg- 
ment  for  the  ph.,  for  the  plea  offers  an  issue  only  on  part  of 
tbe  time,  to  wit,  from  Dec.  31,  1658,  to  Nov.  1,  1665,  and 
DO  issue  on  the  other  part,  for  that  should  be  open  to  a  trial ; 
and  because,  **  the  drfi.  otii^ht  to  hnve  plendcd  this  matter  in 
two  pleas,  viz.  one  plea,  that  lor  the  time,  ili  it  ihc  pit.  served 
to  Dec.  31,  1658,  he  had  received  a  recompense  et  hoc  &c. ; 
And  anoilicr  plea,  viz.  thnt  the  pit.,  after  Dec.  31,  1668,  had 
not  served  modo  et  forma  ethoc,^'  he*  Also  the  plea  was 
bad  as  it  put  die  whole  time,  from  Dec.  31,  1668,  to  Nov.  1, 
16611,  in  kRM,  theteibre  the  pit  ttnst  prove  the  wfade  et  re^ 
coveraoddng  Ibr  wfaefeas  n  be  aamd  any  part  of  the  IM 
be  ought  to  veoover  for  tbe  tee  he  aemd. 
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COVENANT.  - 


Ch.  102.        3  If  I  redeem  a  slave  for  life  from  iiis  master,  and  in  con- 
Ari,  5.    sideiaiion  thereof  he  binds  himself  to  me,  by  deed,  to  serve 
V,XV^^  iue  as  a  seaman,  for  three  years,  at  certain  wages,  he  i» 
8  Hoc  fc  P«  ImnmkI  hf  Ui  de^,  and  if  he  tue  for  wase*  oa  fumiimm 
|»^2^wn.  «t^UBde«dbabtf  4oiiiB«etioafera]lS^^li» 
Browo.       A  dav«  may  aim  anier      oontvaols  with  oihm»  nal  afteliii^ 
hb  maitat'c  rigbti ;  aad  bf  his  eoMBl  the  akf«  caa  aapiga 
to  do  service  far  another* 
in^"  ao— id     ^     ^  master,  in  a  common  mdaolsra,  ooveQania  far  hiair 
163, 116,  adroinistrators,  to  provide  meat  &c.,  the^r  are  bound. 

Lewi*  r.  And  if  the  master  give  hi«  apprentice  licence  to  depart,  ha 
Wildman.     cawiiot revoke  il  and  sue  the  guardian  for  such  de[)ainiie. 

^  5.  Til  New  Ynrl;  hr  stntute,  (Sess.  24,  c.  11,  s.  H.)  tiie 
infant  iiiusL  be  a  parry  to  ihe  iiideulure,  or  he  is  not  bound,  and 
his  father's  covenants  do  not  make  the  minor  an  apprentice, 
8  Johns.  H.  328,  832,  though  the  father  is  bound ;  but  the 
kfliat  akme  oan  tako  advantage  of  the  delect  i^ecidad  mi 
ftiitflat  corput, 

Acts  of  Dec.     *  apprtmiietB  in  Kmtucky  ^  %  theat  ai^  Cba 

19, 1193.  "  county  courts  in  laying  a  county  levy,  provide  for  the  ndiet  m 
rn^  petaoaa  io  tbcyr  ooontiat,  as  bj  personal  disability 

or  ^bermse  are  incapable  of  jNticuring  a  Uvehbood,  aad 

make  orders  from  time  to  time  on  the  sheriffs  or  collectors  of 
the  county  levy  for  tfic  ^tnns-  nllowrd  to  such  persons."  And 
s.  3,  the  justices  at  ttieir  moiiihiy  terms,  inform  thr  cnnrt  of 
the  poor  orphans  and  other  children  within  theii  knowiedgCp 
whose  parents  are  incapable  of  supporting;  and  l  i  iniring  them 
up  in  honest  courses ;  aitd  the  court  may  (after  sniuijionuigtiie 
next  friend  of  such  orphan  or  other  child,  or  the  person  wkh 
ivhom  h  fesdes)  by  order,  diwel  thmr  elerk  «a  hmd  it  aa  aa 
appreaiice  lo  tone  ona  named  by  lha  cpmt,  aalit  the  ago  af 
twairty'mia,  if  a  boy,  or  eighteea,  if  a  girl.  In  the  mimuma^ 
the  pMMM  la  whom  ihty  are  boimd  shall  he  obliged  to  teaoh 
lham  ioma  art,  trade,  or  business,  theima  paiiieiilarised,  aa 
also  reading  and  writimr,  and  if  a  boy,  common  arithmetic, 
including  the  nde  of  three,  nnd  to  pny  such  npprcntirp  £3w 
10*.  and  a  decent  new  ofclodies  at  the  expirarion  of  tlie 
time  of  service.  The  mdentures  shall  be  approved  h\  ihe 
court,  and  recorded.**  S.  4.  **  Any  one  w!io  sliali  bfiiiL^  into 
this  State  liom  another,  or  shall  intioducc  iVoiu  one  county  lo 
tnotiier  any  poor  person,  except  his  father,  mother,  or  child, 
mUa  to  suppon  himself,  and  who  H  is  ikafy  nu^  beooma 
aoargBaom  lo  ine  oomKy,  snaH  na  feeognmaa  on  a  wanaaCi 
which  dudl  be  imued  by  a  jastiee  of  the  coooiy  aggrief«l»  la 
appear  at  the  nest  ooua^  court,  to  whom  ha  AaM  give  sece* 
fhj  that  such  poor  person  shall  not  become  abargeable  leilll 
emmty."  If  be  refasa  to  iffim  it,  may  ha 
Jaw  mVkghua  lie. 
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CHARfmUPARTY.  56T 

This  act  respecting  semnts  generally,  for  the  most  part  Ch.  103, 
enacts  comraon  into  statute  law,  except  however  it  enforces   Art.  1. 
all  ruiitracts  of  service  as  to  white  pi  isons,  sealed  or  not,  's-i^-v-<«^ 
specifically.    The  contract  may  be  asiie;ned  by  consent  of 
parties  before  a  justice  ;  also  passes  to  executors  ami  ueinnnis- 
tiaioi  s,  aiid  to  legatees  of  the  master ;  allows  him  to  correct 
by  strmes,  or  by  an  order  of  a  justice  of  the  county,  and  pro- 
vita  m  cibbging  the  semoit  tomdn  up  kM  tim  b  tervlDO  % 
Mcnms  to  tbft  wmmaax  tone  ipMM  rights,  and  pi'HwBm  l» 
tfie  roiitir  mw  Mm  not  oootaintd  in  the  tammtt  ooMneli 
of  fervieei  tad  IbiUdt  MpoM,  ndalioti,  uid  Mnnt  lo 
|nv0  iiliile  MVfwilB, 


CHAPTER  cm. 


OOfSNAlKT  OH  OHABRMIArr. 


Art.  1.  GenprnJ  prinnplfs.        I.  Tliis  contract  is  gcnor-  See  sundiy 
ally  by  indtinturu  of  (wo  or  more  parts  undrr  seal.     Part  of  i^^"** 
this  instrument  is  ysuallv  like  du  indenture  of  apprcntic(!.sliip,  and  8, 10 
not  an  express  covcnimt,  Imt  witncsseth,  that  a  party  has  done  ch''l01?S, 
or  is  to  do  so  and  so  j  this,  however,  the  law  construes  a    7,  * 
covenant  according  to  the  inteiit.  Bat  p«rt  of  this  contract  of 
ehtrter^poty  if  onttty  •  difM  ^ovmnL  At  wbtn  uam 
party  leto  1m  ymmI  to  freight,  ud  wemitt  and  agreei  with 
lbs  odier  paMj  thtt  aim  ainll  in  ind  during  te  voyage,  Im 
fltaonob,  and  strong,  Ik.  in  ean«d«fniion  mhenoS  (thtt 
is,  of  tke  ooveaant)  the  odwr  party  covenants  and  agrees  w/k 
the  first  party  to  pay  so  much  fre^t  &c.    The  performance 
is  generally  secured  hy      penalty.    Hence,  the  party  who 
breaks  the  c  oveiiauts  may  be  sncd  in  covenant  broken,  or  in 
debt  for  the  penalty,  at  the  election  of  the  pit.  The  covenants 
ill  this  instrument  arc  generally  mutual  and  independent.  When 
a  charter-party  is  dissolved  ;  Ch.  33,  a.  2,  s.  21,  as  to  freierht. 

«  2.  This  instrument  also  is  to  be  construed  according  to  MoHo7,827. 
tbe  intentioDt  of  the  parties,  and  the  usual  customs  of  mer — 81lM.Abr« 
dwDts.  Out  materkl  artidu in  tiai  eorttaut  coawuMiiy  b 
ftni^  Thn  principles  on  nfiwdi  dris  is  dun  havn  alniadjr 
besn  MiWM.  Ch.  aa^  AMqnt  Ibr  MsM. 
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Ch.  103.     kfS.  This  contract  beirt^  cKpress,  must  be  actually  perform- 
Ari,  1.     ed,  notwithstaudiag  accideots,  acc(^rdiag  to  the  sixth  ruiu,  an. 
v^^v"^^  5,  Ch.  101 ;  and  aee  Davis  v*  Mure,  Ch.  101,  a.  5. 
i&4o"shtf^'    ^  4»  As  whem  the  Mf;M«r  brought  eomaot  aga'uMt 
brick  V  soU  nuMtAf  of  tilt  ship  for  lifotcb  of  oontnot  ID  not  gciiug  to  Win- 
mond.  A     yaw  uk  fkm^  Otrolina,  n  be  had  cofgnanted  to  do*  Tlio 
leading  eaam  deolaratioo  stated,  that  the  deft.  Imo^  abo»t  to  sail  on  «  vof^ 
age  to  Madeira,  by  charter-party  tmder  Us  hand  and  seel, 
dated  Oct.  22,  1762,    covenanted  that  be  would  directly,  as 
wind  'r)nd  weather  would  pprmit,  after  the  discharge  of  his  out- 
ward cargo  at  Madeira,  sail  and  proceed  to  VV'inyaw  in  Sooth 
Carolina,  or  as  near  thereto  as  he  could  safely  get,  and  there 
stay  forty  runoiog  days  fioiTi  the  time  of  his  arrival,  if  not 
sooner  despatched,  and  load  his  ship  with  rice  and  other  goods, 
as  the  plt*s.  agents  &c.  should  tender  to  be  laden.    In  coo- 
ftidentioo  wbereof  the  pit*  tgreed  to  pay  Imii  et  the 

nte  of  10«.  per  ton  for  every  foo  deKvet^d  it  the  port  of 
London,  «nd  also  two'^hird  parts  of  port  charges  and  pUotage" 
&C.  In  this  contract  it  wg^  provided,  that  if  the  ship  sboojd 
not  arrive  at  Winy  aw  by  March  1«  1763,  the  pit.  dicxild  baive 
his  option  to  load  her  or  not  on  said  terms,  or  at  the  usual 
froie:ht,  or  to  refuse  the  said  ship  entirely  ;  so  that  the  pit's, 
intention  was  derlnred  to  the  master  in  forty  ei«rht  hotir^  after 
his  application  la  the  pit's.  RTents  there.  For  perlormaace  each 
bound  hiins<  If  in  n  penalty  of  £1200.  • 

The  dcclaiaiion  assig;ned  for  breach  :  1 .  That  the  said  ship 
did  not  sail  and  proceed  to  Winyaw,  or  as  near  liierelo  as  she 
coold  safely  get  in  ofder  to  load,  but  on  tbe  €ontrary>  tbe  deft, 
did  wilfoUy  absent  himself  therefcooi :  ft.  Hut  ho  M  aoC 
artive  et  Winyaw  on  said  first  day  of  Herch,  or  aft  muf  time 
after,  but  wilfo%  absented  himself  therefiom.  Plea  io  bar, 
that  he  did  proceed  with  ail  oovenieot  speed  and  sail  to  Ma* 
detra;  **but  by  reason  of  contrary  winds  and  Imd  weather, 
and  from  no  other  cause,  was  prevented  arriving  there  till  the 
16th  of  Febrnary  176  3 ;  that  it  was  impossible  for  him  to 
discharge  his  outward  bound  cargo  to  Madeira."  To  the 
second  breach,  the  same  plea,  "  and  that  it  was  inipo^siWc 
after  the  di9chars;e  of  his  careo  to  ai  ri\  u  at  Wmyaw  liy  the 
first  day  of  March."  The  pll.  denuji  red.  Judgment  lor  bim. 
And  court  decided,  that  this  was  an  express ^venant  uodec 
bead  end  seal,  and  e  men  by  snob  oootvwt  mey  bind  himself 
witboot  coMidefition*  Tht9  tbe  deft,  had  bnlnii  bis  ooee* 
aent,  Ibr  be  covenently  ebsoiBlsiy  to  go  to  Winyspw  by  m  cer- 
tain time.  He  incurred  the  risk  of  getting  there  by  tmt  time. 
Tbe  words  are  express,  "  that  be  would  ^  timber,"  and  ^  tbe 
comideration  failcMl  by  hk  not  going"  there  at  aU.  The  conn 
relied  eo  the  cases  of  oofmnnts  to  pay  ranty  end  tbe  teaeet 
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haa  been  holden  to  pay  it,  though  the  buildings  were  burnt  €h.  103. 
down  ;  as  Chesterfield  v.  Bolton,  Com^-ns' R.  627.    As  a  cov-    Jlrt,  2. 
enant  to  repair,  the  teoaot  was  held  to  rebuild  when  the  house  v-^-n^-^^ 
was  burnt,  and  many  cases  cited  on  these  subjects,  post.  ^^^^ 

^  5.  Tf  an  embargo  ^c.  obstruct  the  execution  of  a  charter-  2  Vernoo, 
jpari^,  another  may  be  entered  tnlo.    As  where  tlie  ph.  in  ^p^^JjJjL 
London,  hired  the  deft's.  ship  at  £3.  lOf.  a  ton,  for  a  voyage  3  Bac.008. 
to  Bourdeauz ;  an  embargo  was  laid  on  all  mercbant  sbips 
for  six  weeks  \  afterwards  the  ship  sailed  to  Boordeaux,  tbere 
the  deft,  did  not  diseover  this  contract  in  London  \  but  at 
Bourdeauz  made  a  new  one  with  the  ph*s.  agents  there*  for 
£6.  10«.  a  ton  ;  and  this  was  adjudged  good  in  an  action  of 
covenant,  and  ihc  Court  of  Chancery  would  not  relievOi  tbou^ 
fraud  was  urged  in  not  disclosing  the  tirst  contract. 

Under  a  charter-party  10  sail  by  such  a  day,  the  time  cnnnot  Lex  Mter. 
be  verbally  enlarged  even  by  the  parties,  as  the  chaiLcr-party  •*'"'*1*'' 
is  a  deed.    But  a  verbal  engugenient  may  be  verbally  dis- 
charged before  iniiracttoi]  of  it ;  but  not  after  the  contract  is 
forfeited,  as  then  a  right  of  action  Js  vested. 

A«T.  3.  Who  w  a  party  mo  at  to  have  cwenani,   ^  L  A  J^°J"^^i^« 
deed  was  thus  •'  TTnt  imlented  charter-party  witneue^  that  ^'j^',  74.' 
Binley,  master  and  part  owner  of  the  ship,  with  consent  of  —8  Keb.  94, 
Cooker,  the  other  part  owner,  hath  let  the  ship  to  Child  for  J*  chllT— 
«uch  a  voyage ;  and  he  covenanted  with  Binley  and  also  with  s  Bac.  Abr. 
Cooker  to  pay  £300.    Cooker  biou'rht  an  action  of  covenant  ^ — 4B«c. 

-1   •  •  •  299  —1 1  Co 

against  Child,  he  objected  that  oiily  he  and  Binley  were  the  27,  Pigof*  * 

parties  to  and  sealed  the  indenture.    The  pit.  demuired  j  and  cme.— Lex 

judgment  for  him.    For  it  was  held,  that  though  the  deed  be  g^,"^ 

indented,  yet  not  being  inter  partes,  there  may  be  a  covenant  1  ^^ik^  214. 

with  a  stranger,  as  if  it  were  a  deed  poll,  or  in  the  first  person. 

Enow  ye,  that  I  Cze. ;  but  otherwise,  if  the  deed  be  between 

parties,  then  no  stranger  can  have  an  action  on  it.  1  Ch .  on  P. 4. 

^   ^  2.  One  may  be  a  grantee  in  and  sue  on  an  indenture,  4  Bac.  Afar 

though  not  a  party  to  it ;  as  where  A  by  indenture  leased 

lands  to  B  for  forty  years,  remainder  to  C  for  1000  years,  C 

can  recover  his  term,  though  the  deed  is  between  A  and  B 

only. 

^  3.  It  has  been  held,  tliat  signing  aim  sealing  makes  one  a  1.?*^  ^9 
party  to  be  sued,  though  not  otherwise  named  in  the  deed,  but 
in  this  case  no  person  was  named  in  the  body  of  the  deed,  j  ^ 
and  p.  197  held,  that  one  not  named  in  the  deed  cannot  sue 
on  it. 

§  4.  If  a  deed  indented  6e  made  between  two  parties,  and  cro' Ei^^  ~ 
a  third  person  is  afterwards  named  in  the  deed  and  comprised  2Bol.». 
in  the  covenant,  and  such  third  person  seals  the  deed,  yet  no 
action  will  lie  for  or  against  him  on  the  indenture,  and  a  re- 
lease from  hini  shall  be  void,  for  he  is  no  party  to  the  deed. 
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Ch.  103.  But  if  the  deed  be  poll  a:>  to  all  meu  then  a  covenaui  may 
Art,  3.    be  to  divers  persons. 

v^^N/^^     $  d.  So  where  an  Meoliire  of  diurtap-party  wm  mtd% 

097^^  put,  and  A  on  the  odier,  n  wineh  the  owsencofiMMd  mil 
A  aod  the  nwrter^  and  A  covenanted  with  the  owners  and  iha 
Caaitar  kc,  with  a  penalty  of  X600,  and  ooncMad  :  lo  witatm 

frtiareof  the  parties  abovesaid,  to  these  present  indeoturet 
have  put  their  seals,  and  the  master  ;  signed,  senled,  and  deliv- 
ered* In  bar  of  the  action  the  deft,  pletidcd  the  master's 
release,  and  the  pit.  demurred.  And  the  (  ouii  lield,  the  release 
was  no  bnr,  for  the  master  was  no  party  lo  the  indenture ;  it 
was  oiilv  between  the  owners  and  A.  And  this  tiilference  was 
agreed,  wiien  an  indenture  is  lecipiocal  between  parues  as  this 
was,  no  bond,  covenant,  or  grant  can  be  made  to  or  aMi  any 
one  not  a  party :  bat  wliara  tiie  daad  iadaalad  ts  not  rae^ 
roeal,  but  is  widiout  a  baiaraaii  Iw.  aa  to  all  bmh  fce*>  tliere  a 
a  bond,  eovaiiaiit,  or  graol  may  be  made  to  diven  eevwit 

persons. 

Oil  this  point  seeTuckerman  v.  Trask  &  al.,  head  of  Debt, 
Ch.  150,  a.  8  s  and  Smith  v,  Crooker,  Ch.  139. 
SBos.  &.P.       5  6.  A  oxec^ited  a  bond  as  the  joint  and  sevor-jl  l>ond  (A 
^'i/^'"^^"  himself  nn  i  ii,  and  signed  it  "  A  and  B,"  but  had  no  power 
6£ait,i4B.    ^^om  B  lo  do  so.    B  was  no  party  to  it ;  bui  it  was  the  sev- 
eral and  valid  bond  of  A.  2  Taun.  375. 
6  Bin.  228. —      Art.  3.  Several  Ens^lulL  casc^.    ^  1.  Condiliuii  precedent 
aB«o.Akr.    or  not.    Though  covenants  are  generally  mutual  in  charier- 
a^ioMi,  2M.  psrtiei,  yet  if  ibere  be  any  tbing  to  be  dooe^  die  ph.,  wkmk 
iMUMft.  in  tbe  natore  of  the  thaag  is  necessary  to  enable  the  ML  to 
peHbrm  bis  part  of  tbe  agrsemeot,  Ifae  pit.  omst  do  il»  or  tbe 
Tdr.  194.    delt  oannot  DO  sued.   A  prooiiae  to  pay  el  the  refe  of  ^  a 

ton  must  pay  for  pounds. 
in.&:E.«74»    $3*  So  a  legal  oondeinoation  must  be  proved  by  tbe  pit. 
Vowiav.      where  condemnation  is  mentioned.     As  where,  in  a  charter- 
ciiocrfrcom.  par^^     ^''^s  n:rreed  to  employ  n  ship  the  pit.  had  captured, 
D.  PI.  06.      as  soon  n-^  sentence  of  condemation  should  have  passed  ;  the 
pit.  the  ca))ior.  to  recover  freight,  must  shew  the  lesal  sen- 
tence, and  liiai  the  ship  was  condemned  by  a  court  having 
competent  jurisdiction. 
1  i>.  k  E.639,     ^  3.  But  the  survey  of  a  ship,  in  a  certain  mode  agread 
645,  iiotham  upon,  is  oot  0  ooodidoa  pNoedenl  to  a  party^s  reoofjsriK  far 
paly!  sev^^^  sbort  toonago Ibc. ;  as  wbevo tbo dis. let tbstf  sfaip  to  tfao Ea« 
^  wivseM*  bidia  Company,'  for  a  voyage  to  Indk  and  baek,  andt  among 
ediers,  were  inserted  these  coveoanCs,  to  wit :  Notwilbstand* 
til*  ship  was  freigfalad  but  for  M3  tons,  yet  tbe  company 
should  lade  on  board  as  many  eooda  as  the  ship  would  safely 
bring,  and  pay  tbe  owners  fieigot  aoeosdiog  to  the  tsmaage  of 
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the  Mp  for  die  lame ;  and  die  better  to  ueemtii  the  Uttmaga  Cb.  109* 
and  freight  H  waa  eoveoanted,  that  do  albwance  be  made  hj    dfirf.  3. 

the  company  for  deficiency  in  loading  the  ship  homewardt  un- 
less sneb  be  found,  on  her  arrival  in  the  Thames,  on  a  somy 
to  be  made  by  four  shipwrightSi  to  be  indifferently  chosen  by 
both  parties ;  the  pits,  stated  the  defts.  loaded  903  tons  only, 
and  that  the  ship  would  have  broiijrfit  100  tons  more,  for  which 
100  tons  the  defts.  had  refused  to  pay  freight  &c.  1st  Plea, 
she  conid  bring  but  903  tons,  and  issue  :  2d  Plea,  that  the 
allowance  claimed  for  deficiency  in  loading  the  ship,  was  not 
certified  by  the  persons  agreed  on  &c.  Replicatiou,  that  they 
refused  to  give  the  certificate  and  issue.  Verdict  was  for 
the  pits,  on  both  issnes ;  motum  m  arrest  of  judgment,  be- 
cause the  tonnage  waa  not  cirerred  in  the  declaration  to  be  as- 
certained and  certified  in  die  mode  agreed  on«  Judgment  fiir 
the  pits. ;  for  whether  the  survey  kc,  was  a  condition  prece- 
dent or  not,  the  pits,  were  enthled  to  recover  as  they  required 
the  certificate  Sic,  and  the  defts'.  a2;enl3  refused  to  give  it ;  the 
defts.  not  fully  loading  the  ship  in  India,  as  they  agreed  to  do, 
broke  their  covenant ;  this  breach  alone  was  a  s^round  of  nc- 
tion,  and  a  right  of  action  once  vested,  cOuld  be  divt  fed  oaJy 
by  a  non-feasauce  after,  to  wit  :  by  not  getting  the  survey  on 
tlie  ship's  returu  to  the  Thames,  as  this  was  a  circumstance  to 
defeat  the  pits*;  right  of  action,  once  vested ;  whether  called  n 
jfmiso,  by  w^  of  de/eotanee,  or  a  condUum  ntbnquentf  is 
mere  matter  of  defenoe  in  the  trial ;  and  as  the  defts.  did  not 
insist  on  it,  after  Terdici^  it  mnst  be  supposed  the  fact  did  not 


^  4.    Express  covenant  hindSf  aeddenU  notwithstanding.  3  East,  233, 
As  where,  by  charter-party,  the  defts.  engaged  the  pit's,  vessel  ^schank^** 
in  the  transport  service  of  the  crown,  and  the  pits,  engaged  to  al.  cited  i  Ch. 
receive  all  such  soldiers  fee,  as  should  be  ordered  on  board 
&c.,  and  proceed  with  them  to  the  places  named,  and  there  jj"  * 
land  them,  and  so  to  receive  others  and  proceed  in  I  ke 
manner,  ail  discharged  from  the  king's  service,  the  pit.  to 
e^uip  and  man  his  vessel  &c.,  and  during  the  service  to  have 
hb  mil  crew  constantly  on  hoard,  and  io  receive  a  certain 
frmglit;  provided,  upon  loss  of  time,  breach  of  orders,  tt  neg^ 
lect  of  dutf  by  the  masters,  or  from  the  ship's  inability  to  ex- 
ecute or  proceed  on  the  service,"  the  commissioners,  the  defts., 
should  have  liberty  to  abate  out  of  the  fireight  as  much  as  they 
thought  reasonable.    By  the  small-pox  getting  on  board,  the 
cre^v  was  diminished  and  deserted,  so  that  the  vessel  hy  at 
Qsu'bei;  182  days,  unable  to  proceed  for  want  ol  hands,  though 
the  master  did  all  he  could  to  procure  them  ;  the  coiiuuission- 
ers  ahr.tcd  of  the  freight  on  this  account  £2418,  and  tho 
court  held,  that  they  might  legally  do  this,  thougU  tiiere  was 
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Ch.  103.  no  fault  in  the  pit.,  or  his  master,  for  the  inability  happenetf 
Art.  3.   by  sickness,  the  act  of  God  ;  but  the  court  saifl,  the  ph.  had 
y^^s^^j  expressly  covenanted  to  keep  his  ship  fully  manned,  and  if 
for  the  inability  of  (lie  ship  he  could  not  piocRi  d,  to  have  his 
freight  abated  from  wlialcver  cause  this  in alfility  micrht  arise, 
his  fault,  or  accident,  or  even  the  act  of  Gud,  was  jubi  j  hence 
he  took  upon  himself  to  keep  up  a  certain  number  of  men  in 
all  events,  and  entering  into  such  a  covenant  he  was  ImnuhI  Co 
provide  aeeordiflf^.   It  ww  no  imprabeble  event  that  diMso 
might  diminish  fro  crew,  in  the  ocNirse  of  a  long  voyage  of  n 
year  or  more,  and  inabiliiy  m  this  case  meant  a  de6ciencj  in 
the  crew  as  well  as  a  defect  in  the  ship. 
Dooci.  278,      $  5.  Qrwmd  ^  damagm*    In  this  eaae  Lord  Mansfield 
y<t  Mansfiffid.  g^j^^  ^j^^  owners  of  a  ship  on  their  charter-party,  arc  ans  .vcr- 
able  for  such  damages  only  as  are  inrorred  by  their  own  iaulf, 
or  that  of  their  servants,  as  from  delects  in  the  ship,  or  iin- 
propcr  stowage  and  not  for  damages  occasioned  ljy  ^lormg 
&c. ;  and  that  the  owners  arc  not  insurers  in  such  cases. 
IVi^dTO.—     %  6*  When  the  Ireiglit  by  ciiaiter-party  is  pro  rata,  as  if 
H^sSUl^       ^'^^  covenant  therein  to  pay  the  pit.  X3  per  ton,  for  goodb 
BMiAntt  iiopon^ii  •  ^  breech  is  ill  awgDed,  tlatktt  ttie  deft,  had  noi 
|Mud  ibr  so  many  tons  and  enelUjgwsndf  mr  the  covenant  be- 
ins  only  so  much  a  too»  diere  was  no  fteigbt  Ibr  the  hogshead; 
omerwise  had  it  been  to  pay  so  much  a  ton,  sacniMhiai  rmtmm 

3  Inst.  CI        §  7.  Pirates  are  jMrtb  ^  the  tea  in  cases  of  charter-par- 

^®^*  ^  where  in  covenant  on  charter-party,  the  cleft,  agreed 
Pickering  r.  ^^^^  certain  freight,  to  make  such  a  voyn^c  in  a  certain  ship, 
Barkl^.^ —  and  hear  all  losses  as  to  hor  and  the  cargo,  except  i^nly 
SakMl*     F^^^^  9f  The  declaration  stated,  he  had  not  ptr- 

performed  his  agreement.  The  deft,  pleaded,  that  in  making 
the  voyage  the  ship  was  taken  by  piiates,  whereby  he  was 
hindered  from  making  the  voyage  according  to  his  agreement. 
The  pit.  demurred ;  and  iudgment  for  die  deft ;  fiir  the  eoon 
held,  fknUi  ore  firiU     lAs  jse. 

4  Inst  a.  ^  8.  If  in  a  charter-par^  the  deft,  eovenant,  that  the  ship,  in 
m  to  191.   ^  voyage,  shall  be  "  wdD  mannedt  victualled,  tackled^  and 

provided  for  and  in  an  action  of  covenant  thereon,  be 
pleads,  that  she  was  well  manned,  victualled,  and  tackled, 
otnitung  provided  for,  his  plea  i?  bad,  for  provided  /br  in- 
cludes repairs  and  other  things,  not  included  in  the  other 
words.  So  the  plea  is  sot,  in  substance,  according  to  the 
contract. 

8D.&,E.26»,  ^  0.  la  1796,  the  defts.  engaged  to  carry  goods,  by  char- 
ciatk  — s««  ^®''"P*^y>  fr®"*  Liverpool  to  Leghorn,  and  sailed  from  Livci*- 
ante,  Lex  P<^  to  Fslmouth,  and  there  their  vessel  was  delahied  two 
ifer.  Am^i7.  years  by  an  embargo  laid  by  the  king  in  eoondlt  and  till  ftv- 
i:^^'  ^^^  ther  Older.  11m  court  held,  thb  only  soqpended  din  oonivact 

91. 
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to  carry  the  soods,  and  that  the  defts.were  liable  to  pay  damages   Ch.  lOS. 
for  not  carrying  them  to  Leghorn  after  the  embargo  was  tak-    Art,  3. 
en  off.  It  was  urged  for  the  defts.,  that  this  embargo,  perpet-  V^V^^ 
ual  in  its  form,  di^^solved  the  contract  or  charter-party,    liut  • 
the  court  of  Kings  Bench  said^  though  perpetual  in  form,  it 
was  temporary  in  its  natura and  if  diit  eonttact  waa  disiohr- 
edy  all  the  oootracti  with  the  aeamen  &c.  would  be  duaobred; 

^  10*  In  ifaia  eaae  alao  the  coiirt  held,  an  express  covenant  g  East,  437, 
minl»  In  all  events,  he  perfonned.  As  in  an  action  of  cove-  Smitb  r. 
nant  on  a  ehaiter-jiartj,  between  the  pit.,  owner  of  the  ship 
Portsmouth,  and  the  deft.,  the  freighter*  The  ph.  covenant- 
ed, that  she  be  properly  fitted,  and  receive  nt  T^iOndon  &tc.,  at 
the  deft's.  option,  such  goods  as  he  might  choose  to  ship,  and 
proceed  to  Monte  Video,  and  when  arrived  there  give  notice 
thereof  to  the  deft's.  agent  &tc.,  and  bring  back  a  cargo  fee, 
to  some  purl  In  Great  Britain,  and  there  end  the  said  voyage, 
(the  act  oi  God,  the  king's  enemies,  and  dangers  of  the  seas, 
excepted.)  Deft,  covenanted,  in  consideration  thereof,  to  pay 
M70  a  month,  freight,  and  u  proportion  for  a  less  tlmei  and 
two  thirds  of  her  pilouge  and  port  charges  of  the  whole  voy- 
age, &ic.  on  her  arrival  in  Great  Britain.  She  took  on  board 
the  fireighty  and  proceeded  for  Monte  Video,  and  on  her  pas- 
sage was  wnmgfuUy  seized,  without  any  fiuth  of  the  pit.,  bis 
master,  Sic.  and  detained  in  Africa  by  persons  unknown,  and 
by  them  sent  to  liondon,  and  long  detained  by  them,  and  till 
liberated  and  restored  to  the  ph.,  when  she  wanted  repairs 
&c.,  which  the  pit.  caused  to  be  made  with  all  necessary  des- 
patcli,  and  tliat  thence  he  was  ready  to  complete  the  said  voy- 
age, and  gave  notice  to  ilie  deft,  accordingly,  but  he  refused 
fins.,  and  wholly  renounced  the  chai^er-party  he. }  but  the 
ship,  aa  the  ph.  stated,  was  employed  during  the  voyage,  and 
the  freight  amounted  to  £B040  be. .  Thecouttheld  thedee* 
laration  statmg  these  facts  bad  in  substance  ;  for  the  freight 
9tc*  were  to  be  paid  on  the  ship's  arrival  in  Great  Britain, 
iirom  her  said  voyage,  and  made  to  depend  on  that  event  as  a 
condition  precedent  "  to  the  pit's,  right  10  demand  the  same 
"and  the  ship  never  did  nrrive,  nt  her  destined  port,  v.jihiu 
tlie  terms  of  the  ciiai  tt  r  party,  the  freiglit  claimed  in  llie  dec- 
laration never  became  demandable  by  law  ;**  and  as  to  the 
pit's,  offer  to  complete  the  voyage,  its  coniplelioii  was  not  a 
thing  he  could  insure,  as  it  depended  on  winds,  weather,  and 
many  accidents,  and  so  not  like  the  cases  of  Jones  v,  Barkley, 
Hotham  «•  £.  I.  Company,  Bright  e«  Cooper,  or  Cook  v* 
jenmngs* 

^11.  This  was  an  action  of  covenant  on  a  charter-party  of  lo  jsui,  5&>, 

568.  Have< 

lock     Gedde«  k  al.^nilb  9.  Woodbose,  4  Bos.  &  F.  232.— Bamuo  v.  Madao,  S 
JobM.148^J<»1iiwJ«L-8M  1  MMiltl(Sd.lll,  Laa£«.a«toi^Wiiav.Forle|  4  Tass.  8S4. 
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Cm.  lOt.  aflifMilnuMMii,  iliWBfcy  the  j>k.,  mam  of  the  ihy  Lari  Jhmr 

^ri^V^w  fUckJooi^pariDd  astbflj  ini^tliakfilto  keep  her  ,  and 
llie  ph.  covenanted,  that*  at  nis  expmei  ii»  lortbwitb  woM 
vake  her  tight,  and  strong  Sic.,  for  this  Toyage,  and  keq)  her 
90  :  Held,  this  was  not  a  condition  precedent  to  his  recovery 
of  fn^itrht,  after  the  Ireightci  liad  taken  possession  ot  her.  ?nd 
used  her  for  a  certain  period  ;  but  tliat  if  he  be  aiierwards 
delayed,  or  injured  by  the  neressity  of  repairing  lier,  he  has 
his  remedy  in  damages;  "but  if  the  owner  neglect  lo  re- 
pair in  the  Qrst  instance,  he  had  precluded  the  freighter  from 
making  any  u9a  of  tbe  vesael^  that  wouU  Jbave  sona  lo  dM 
whole  ooiiffdflralioD)  and  might  hm  heco  imiirtad  oo  as  m  bar 
to  tha  adioii.** 

S  Maale  &  3.  i  i3«  <2i«f  ml$r  jmrte$,  ai  between  A  and  B,  camnt 
B.80^a8a»  opeiata  in  fiivour  of  a  stranger,  as  C  j  hence  if  a  charter- 
futyf  batveaa  A  and  B,  be  made  m  cooaidenition  of  one  pri- 
or between  A  and  C,  and  A  agrees  in  the  second  to  disrharse 
and  acquit  him,  yet  he  is  not  discharged  ; — ilie  relen^p  of  the 
fu  st  being  pleaded,  pit.  replied  it  wia  m  force,  aud  thereto  a 
demurrer. 

Mass.  8.  J.  Art.  4.  Ameriran  ra^cs.  ^  1.  in  tliis  case  G.  C.  brought 
17TO^2Cro!  ^"  action  of  cQvenani  on  a  chariy-party,  witnessing  liiui  he  and 
860.-1-2  Mod!  J.  C.  chartered  the  vessel ;  the  pit.  only  sealed  the  deed ;  and 
^  i^*^  m  tha  iavaral  voyagea  ta  ba  pcrfbnaad,  tha  ooa  la  Si.  1Jha% 
—2  cZ.iAiy  mantionad  u  tha  daad,  waa amittad  io  tha  dadantion*  On 
4S3.— 1  Bac.  ojar  there  was  a  fdea  io  ahatamaot  theae  variaocea  ba* 
Mod.^^  tween  the  deed  and  declaration*  It  was  said  the  dadaratina 
4Bac.Abr.  Stated  tliat  both  chaitered,  when  one  only  sued,  and  he  alone 
17.  sealed,  and  the  promise  is  laid  to  him ;  but  it  was  urged  th^ 

the  court  should  reject  .1.  C's.  name  in  the  declaraiion  as  sur- 
plusage. The  writ  was  abated  for  the?:c  variances  ;  but  leave 
was  given  to  amend  on  the  case  in  tiie  margin  ;  and  held,  that 
idle  or  insensible  ^\(jrds,  or  one  named  in  Uie  deed,  and  no 
pail)  to  ii,  ouglit  noL  to  be  noticed  in  the  declaration.  Wlien 
^e  action  is  on  the  covenant,  it  vs  ^ar^ilusage  lo  recite  the 
penalty  \  and  if  a  pfOYisomake  a  deed  roid  m  a  aartaia  event, 
the  pit.  need  mit  ooiiee  thisr^e  Ml  wijax  «a  sliair  k,  as 
aoch  avoidanca  eames  properly  on  his  pait. 
c^^eLi  This  was  debt  on  a  bond  of  jSl2<K),  oonditieBwd  that 

iSSw/vm^*  Helme  &cc.,  freighters  of  Naedham'a  schnoner  Polly, 
Keedbam  r.  should  pay  freight  and  perform  eaitain  other  covaBants  in  the 
chnrter-party.  The  deft.  Blagge  prayed  oyer  of  the  bond; 
justified,  and  pleaded  performance.  The  plea  was  riiat  the  pit. 
actio  non,  becauj^c  he  had  covenanted  the  master  should  obey 
the  freighter's  orders  kc,  and  he  had  disobeyed  them,  where- 
by the  pit.  lad  broken  his  covenant,  makwg  his  covenants  con- 


Digiii^uu  by  Google 


# 


ON  CHABTSB^FARIT*  606 

ditioDs  pfiXilMti    PerfbnnaDce  of  tka  «iher  coveaaM  «■§  Cb*  1M 

pleaded  Bevenlly ;  and  that  the  freighten  paid  the  hire  &c. —    j§rL  4. 
lUplicatioo  did  not  pay  the  hire,  and  iasue.    The  jury  found  ^^y^^ 
the  penalty  forfeited.    To  the  justification  or  bar,  the  pit.  de- 
murred generally,  aod  recited  the  charty-party  verhatimy  and 
argued  that  if  the  ph.  covenanted  as  the  deii,  alleged,  yet  the 
covenants  of  (he  ph.  and  of  Hehue  kc.  were  mutual  and  inde- 
pendent, or  the  pit's,  not  a  condition  precedent  to  Jlclme's 
covenant  \  and  ihat  i\eedlicim's  breach  oi  covenant,  if  any, 
was  not  to  be  pleaded  in  bar  of  the  freight,  but  If  the  pit.  bad 
Vokflii  iib  cofWiiit  an  ufam  lay  agaimt  Mm*  Jodgpnenl 
far  ihe  pk.  Oft  Ibia  smmd  |  a^d  ih»  •ouii  tdiMi  that  oot 
nanli «  diailer-pailiaf  ana  gonerally  mmiial  and  tDdtpakdenL 
And  in  tliese  hpolcs  k  is  stated,  that  in  coreaafll  oil  diartei^  31^^^  ^,  ^ 
party*  Ihe  deft,  cannot  plaad  a  breach  of  the  covenant  on  the  s  Coa.  b, 
pit's,  part  in  bar,  for  one  may  be  less  damaged  than  the  other ;  ^ 
but  these  cases  cannot  apply  where  the  performance  of  the 
pit's,  part  is  a  copdition  precedent  to  the  per£ariuanoa  of  the 
deft's. 

5^3.  In  this  action  it  was  held,  that  if  A  own  a  part  of  a  SMaas.  R. 
vessel,  and  hire  or  charter  ilie  ieiuaiuder,  covenant  to  pay  the  ^QlS^^^' 
value  in  case  of  a  loss,  he  may  insure  the  whole  as  his  proper- 
ty, though  the  uodofwiiiar  do  M  lownr  that  aaf  one  naa  any 
inlamtkitbafoaaeloMeptA.  In  tfaii  caae  A  ha»  t  wpacial  prop« 
wftf  in  the  part  ho  biroi,  and  in  aubfltanoo  inaanaity  andioali  a 
propevtf  aa  agaj  laake  Ifaa  wboW  laasal  inauraUa  aa  Ui$  and 
the  &ict  not  oommunicated  to  the  uodenmtor,  as  to  the  q»* 
ture  of  the  ownership  of  the  hired  part,  waa  not  Hated  to  bo 
material,  and  the  court  could  not  presume  it  was  ;  and  if  a  con- 
cealmem  of  a  material  fact,  it  avoided  the  whole  policy  ;  but  the 
deft,  admnted  the  ph.  was  fuiilled  to  recover  for  half,  hence 
any  ohjection  on  that  score  was  out  of  the  question^  £or  he 
admitted  the  policy  to  be  vahd  in  part. 

^  4.  This  was  an  action  of  covenant  ori  a  charter-party.  5MMt.IL 
The,  pits,  owned  the  brig  Cetea,  and  Nov.  4,  1806,  charterad  ^J^***" 
4100  wurtfa  of  her  to  the  deft*  to  bo  naod  witfi  tbem  on  o  vof* 
age  ftooa  Biddolbid  to  Sanoani,  and  baok  to  Biddeford,  aU 
at  the  pit's,  riaky  the  deft  to  pay  212  eeota  per  too  a  tnooth 
for  said  fonitk  part  at  the  end  of  the  voyage,  and  one  fontb 
of  the  outfitBg  wages,  and  espeoaaai  She  arrived  at  Demaraia, 
and  sold  &c.,  and  took  in  a  return  cargo  for  Boston.  In  re- 
turning she  was  cast  away  on  Cape  Cod,  part  of  the  cargo 
was  lost,  and  the  remumder  dtiniajzed.  The  expense  incur- 
red by  the  pits,  in  saving  the  cargo,  and  transporting  it  to  Bos- 
ton fee.  was  ,*830,23 ;  the  deft's  charter  to  the  time  of  the 
wreck  was  .^321,51.  The  pita,  acted  as  agents  &c.  for  all 
concerned  ; — the  deft,  received  hi:^  part  of  the  ellucts.  The 
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Ch.  108*  ooort  bMf  tel  the  deft,  niust  pay  one  fiMDdi  of  the  ootfitt 
Aft,  4.    and  eKfHWim,  ad  of  the  wages  tUl  the  cargo  was  delivered 

■>i^(j-^i  at  Demarara :  2.  That  the  other  wages  would  have  been  lost 
'  by  the  wreck,  had  not  sutHcient  been  saved  to  pay  them  :  3. 
That  they  arc  a  charge  on  tiie  properly  saved  as  expen.-cs 
towards  tiie  salvage:  4.  That  ail  was  one  voyage,  ai  1  ii  is 
not  completed,  no  hire  can  be  demanded  :  5.  Thm  ihe  deli, 
may  be  considered  as  receiving  his  goods  at  Cape  Cod,  and 
so  to  pay  freight  pr0  fwti  Umem  peracii^  that  is,  at  llie 
voyage  fcom  Deminim  to  Eimhun  ia  to  tlwl  fioni  DeoMim 
to  sSkleferd,  diat  is»  tbe  propordoD  in  die  leipeetive  met  oC 
freight,  or  eeeofdnig  to  the  benefit  he  reeetved :  6.  Hut 
there  must  be  computed  the  eferegetunethetviouM  be  em- 
{iloyed  by  tiie  brig  eto  her  outwerd  cargo  was  discharged  at 
0emarara,  to  her  arrival  at  Biddeford,  if  she  had  not  been 
wrecked."  "  And  the  freight  for  this  voya!!;c  is  to  be  com- 
puted by  the  terms  of  the  charu'r-part\'  ai  tlic  rate  of  21  ^ 
cents  per  month.  From  this  sum  must  be  deducted  the  ex- 
pense of  the  freight  or  transportation  of  the  goods  from  Easf- 
ham  to  Boston  and  linidelord  ;  and  the  remainder  is  a  charge 
on  the  deft.^'  Tbe  rule  in  Luke  v.  Lyde  is  denied  to  be  just. 
Aete*  By  dednoihig  the  expenses  from  Eaethem  to  Bidde- 
Ibrd  out  of  the  esnel  ehuler,  threw  thet  expense  on  the  pits., 
end  was  the  stnie  as  if  they  bed  earned  the  goods  m  their 
other  vessel  from  Easthaoi  to  BiddefoL  If  the  brig  was  not 
{utihr  loaded^  another  allowance  is  made.  The  ^royage  ended 
al  tSaathara  on  Cape  Cod.  The  deft,  pays  nothing  Ibr  land- 
ing the  cargo  there,  or  nny  seamen's  wages  after  the  car^o 
was  discharged  at  Demarara.  The  deft,  pays  the  exppr.?o  of 
transportine;  his  goarls  from  Eastham  ;  and  a?  he  'is  Tien  ed  as 
receiving  his  goods  there,  it  is  immaterial  it'  he  brought  thera, 
or  received  them  from  the  brig  there,  ^uare  if  the  rules 
here  laid  down  are  perfectly  consistent  ? 

Where  the  hire  of  a  vessel  secured  by  charter-party,  and 
detauied  io  port  bj  an  embargo,  is  recoverable,  see  Bfinot  e. 
Domnty  in  a  Ibrmer  chapter. 

^5.  Am  to  Coflm  e.  Storer,  rafefenoe  may' be  had  to  Cook 
e.  iednin9h  7  D.  Ik  £.  381,  cited  briefly,  ch.  39.  In  (bis 
case  the  gpods  were  carried  the  outward  passage,  and  the 
vessel  wrecked  on  her  returning,  and  he,  the  owner,  coaM 
not  recover  frei2;ht  on  his  charter-party,  pro  rata,  though  the 
freighier  nccepied  his  goods.    And  according:  to  this  cn?e  tlie 

Lex  Mer.      pit.  should  iiave  brought  assumpsit  and  quantum  meruit  for 

Am.  212,213,  freight  to  the  place  where  the  cargo  was  accepied,  giving  the 
receipt  of  die  goods  by  tiie  iVeighter  in  evidence  of  the  oirree- 

^  ment,  and  perhaps  tlie  original  contract  iu  support  of  tjue  rate 

eoder  the  ftumtum  merwU* 
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6.  Ill  tbis  MM  Ike  ddL  adfwted  ht  freight  to  Cs.  108. 

Madttii.  Tbe  plt«  loaM  door  oo  board,  tod  after  tbb  and  Aft.  4. 
bafiwe  slie  saOod,  A  attached  her  for  debt  due  to  biiii  from  die  ^^^^^^^ 
o\'n(  r,  ibr  whom  the  deft,  acted  as  agent.   The  voyage  was  L^^JJig^^^^'" 
broken  up  and  tbe  pit's,  flour  relanded  aad  told  at  a  loss.  2^, 
Held,  tbe  deft*  vaanoc  bable  kit  the  damagat  aoMabied  bjr  die  Jofn^tMaa, 

^  7.  Tlie  deft,  and  four  others  owned  the  brig  Mary.  Two  10  M»m.  It 
of  tliem  under  their  seals  executed  a  charter-party  for  them-  J^xu^k"!^* 
selves,  and  the  other  owners,  to  the  hirer,  (the  ph.)    Held,  four  oUmti 
the  two  only  were  liable  to  hitw,  as  some  canuoi  bind  other 
partners,  or  part  owners,  by  sealed  instruments :  2.  Held, 
tbe  pit.  ooold  DOt  bave  oaM  kg  tbe  repaira  abroad  against  tbe 
owners,  be  baving  aeeurinr  tbeieibr  by  deed,  the  ebaiter-party, 
which  melted  the  impued  contract:  3.  Tbe  hirer  cannot 
maintam  caM  for  bis  being  obliged  abfloed  to  advance  bii  own 
mooejr  to  repair,  for  the  ]oM  of  tbe  piofiia  of  the  money  so 
advanced :  4.  Where  the  vessel  is  in  good  order  when  she 
eiitors  on  the  voyage,  the  owner  or  charterer  hound  hy  rhnr- 
icr-party,  to  keep  her  tight  ^c,  is  only  bound  to  repay  what 
the  hirer  necessarily  or  reasonably  advances  for  the  purpose. 
He  hd6  the  possession,  and  must  repair  abroad  in  the  first  in-  • 
stance. 

^  8.  Held,  the  charterer  of  a  vessel  is  bound  to  victual  and  lOMiii.  1. 
0ian  ber  wttbom  any  exjpiess  sdpoktion  in  tbe  cbanar-party  ^^e^^  lU. 
10  that  eflect,  unless  a  difierent  mtendon  is  apparent  from  tbe  LoiC 
instrument :  2.  Where  a  master  of  a  veseu  bad  reeetved 
funds  from  the  charterers  for  the  payment  of  the  seamen's 
wages,  and  be  notwithstanding  sofisred  tbe  vessel  to  be  libel- 
led for  the  wages,  whereby  the  owners  were  obliged  to  pay* 
them  in  order  to  relieve  their  vessel,  the  master  was  bolden 
liable  to  them  lor  tiie  anioimt  so  paid  hy  them,  in  an  action 
for  monies  laid  out  and  expended,  tliough  tlie  charterers  were 
indebted  to  him  to  the  amount  he  so  received  of  them.  The 
master  was  liable  loi  tlie  wages,  and  the  pits,  were  noi,  Mars- 
ton  &  Burhanks,  the  charterers  being  substituted  as  owners 
Ibr  that  voyage  hy  the  charter-party ;  hot  tbe  pits'*  vessel  irw 
liable  kt  Uiem«  and  when  fibelled  tbey  were  obliged  to  pay 
tbam  to  get  ber  released ;  this  legal  oompobHon  on  tbe  pits* 
to  pay  the  debt  tbe  master  owed  was  eqaivalent  to  bis  request 
to  them  to  pay  k* 

^  9.  Covenant  on  charter-party  of  Dec*  17,  1811,  by 
which  the  ph.  let  to  freight  his  schooner  Fame,  for  a  voyage  £^1*]^^ 
from  Ho'=:ton  to  Savannah,  and  thence  lo  a  port  in  the  West 
Indies  thence  to  Boston,  with  liberty  to  return  from  the  West 
Indies  to  any  port  in  the  United  States,  thence  to  Boston  ; 
ireight  to  be  paid  by  the  defts.  $2,11  per  ton  per  month,  and 
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Ch.  103.  90  ifl  proportion  &c^—to  be  paid  in  thirty  dajrs  after  bar  re* 
t$rtm  4«  turn  to  Boston.  She  performed  her  first  passages,  and  was 
captured  on  her  return  from  Savannah  to  Boston.  Held,  the 
hire  was  due  to  tlie  discharge  of  her  cargo  at  the  port  (Sa- 
vannah,) from  which  she  last  sailed  for  Boston,  though  urged 
the  whole  was  but  ooe  voyage,  but  bekt,  the  rule  of  distuict 
voyages  applied. 

^10.  Covenant  9n  dutrttr^poHf^hj  whicb  the  pits,  let 
tbeir  brif  WtiUiislqii  to  «h*  ML  llw  nnM  WM  pnMiod 
ariirarbgby  •MiauNfortfasdttfaiikoftfaefitt^^  JM^ 
iIm  pwiffi  1NM  entilM  to  tbtir  Im,  m  on  as  aetoal  dai«Brf . 
Daposition  in  perpttmm  eaaM  ba  oaad  b  etiteaa  If  aat  w 
corded  within  three  moallia  fromila  caption* 

RapieviB ;  plea,  fna^rty  in  a  stranger ;  r^lkMon, 
property  in  the  pit.  and  Issue.  Feb.  3,  1812,  the  defts.  char- 
tered their  ship  to  Brown  S,:c.,  merchants  of  Plymouth  in  Eng^ 
land,  to  proceed  to  Savannah  and  lake  a  cargo  of  timber  and 
other  wood,  and  proceed  to  Plymouth  or  some  other  port  in 
Eng;land.  She  proceeded  to  S;ivLinnah,  and  there  took  in  her 
cargo,  purchased  lor  the  said  house  hy  E.  Brown,  liieir  agent, 
who  for  them  entered  into  the  charter-party.  After  loaded, 
and  bafon  aha  coald  sail,  and  Apdl  16^  181S»  teUniiad 
Slatea  laid  an  embargo.  This  prevented  lier  laOing.  S» 
Bwmn  agireed  in  writing  with  the  vmum,  that  ibe  ship  Aookl 
be  carried  to  New  Bedford,  (wbaiv  ibe  bdanged)  tbare  to 
remain  till  the  embargo  slioiiki  Qeaae«  Befete  tius  the  master 
had  signed  bills  of  lading  in  common  form,  one  of  which  had 
been  ?ent  to  said  house.  After  she  arrived  at  New  Bedford 
war  was  declared  betwpoii  tlie  UnitOLl  Slates  and  Great  Bri- 
tain. Said  E.  Bioun  testified  his  said  principal  bad  bv  Unier 
authorized  him  to  ilispobe  ol'  the  cargo  in  America,  on  account 
of  the  war,  aiiU  thereby  he  sold  it  to  the  pit.  for  a  valuable  and 
sufhcieot  consideration,  of  which  he  gave  immediate  notice  to 
tba  defb.  Pit.  elaimed  and  toidered  to  them  for  the  es- 
panaw  of  mdadiDg  the  cargoy  dockage,  &c. ;  they  raHiBa^  to 
dalifir  it,  alleged  tbejr  on|^  to  be  paid  llwir  fte^^  at  lemt 
from  Savannah  to  New  Bedford,  and  had  a  ri||bi  to  imain  dl 
the  biH  of  biding,  sent  to  England,  was  retained  or  cancelled. 
Judgment  for  the  ph.,  as  he  was  emitkd  to  the  cargo,  payif^g  the 
expenses  ot^unlading,  without  pay^  wa^  freight,  and  thou^  the 
master  had  signed  bills  of  ladinir  promising;  to  deliver  the  cars;© 
iu  iMiuland.  Held,  a)so  1^.  liiown  was  a  legal  witness  ;  nor 
was  tiie  pit.  bound  to  otfer  indemnity  against  the  said  biil  sent 
to  Enc:lar>d.  No  freight,  for  her  sailing  to  JVew  liedlord  was 
no  part  of  the  voyage,  but  by  mutual  consent  for  the  conFen- 
ience  of  both  parties.  Contract  was  afterwards  dissolved  by 
the  war ;  said  bill  lost  its  validitj  by  the  war.   The  conixaet 
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could  ml  be  peWonaad  wtdMwi  violiting  tke  kws  of  the  emm^  Cm*  108. 
try ;  alsot  tbe  owners  of  the  cargo  antfaoiisfld  its  sale  here ;  the  Ari*  4» 

embargo  suspended  it.  ♦s.-^-v-^^ 
$  12.  fVhere  the  freighter  having  hia  option  <u  to  porti,  ^^^^^^g^' 
denied  one,  he  ought  to  go  to  another.  The  pit.  let  his  ship  Lawftaca  b 
to  freight  by  rhnrter-party  to  the  dcfts.,  for  a  voyage  from  iJU 
New  York  to  Ciibraltar,  C;L(ii/.,  and  Malaga,  nil  or  either,  as 
the  (lefts,  ehose  j  allowed  lorty  working  days  to  unload  and 
load  in  Europe.  And  if  the  defi.s.  detained  her  longer  than 
this  time,  to  pay  £5.  lO^.  a  day  for  demurrage.  She  was 
captured  and  carried  to  Gibrahar,  aod  rdeaaed  and  tailed  Ibr 
CadiB,  where  she  arrifed  iuoe  10,  and  waa  reiueed  an  eeny, 
became  ahe  had  been  to  a  Brttiah  port ;  but  was  always  it 
liberty  to  leave  Cadk.  Aagoet  36  was  permitted  to  enter, 
she  then  landed  her  cargo  and  received  another  aboard,  and 
arrived  at  New  York,  September  28.  Held,  the  owner  was 
entitled  to  demurrage  £5.  10^.  a  day  from  the  freight  after 
forty  days  &lc.  at  Cadiz.  The  prohibition  there  bein^  perma- 
nent in  it*:  nntiiic,  the  H-^ffs.  had  an  option  to  proceed  to 
anothf  1  port  when  they  pleaded.  The  detention  at  Cadiz  af- 
terwai  (is  was  at  the  instance,  and  for  the  benefit  of  tlie  defts. 
The  forty  working  days  commenced  June  21,  when  an  entry 
was  refused. 

^  18*  Fsfsel  mni  cargo  brought  in  by  $^9ager9  d$9$  mat  t  Mni^K. 
earn  freight  ^e.   The  SkB.  ebartered  their  vessel  to  Ae  deft,  "^^^l^l^'^i 
from  New  York  to  St.  Loeia  and  back  for  $9tbO.   $ieoO  "  ^^'^^ 
part  to  be  paid  at  St.  Lucia  on  delivering  the  outward  cargo, 
and  the  rest  on  delivery  of  the  homeward  one  at  New  York. 
Returning  home,  meeting  witli  some  injury,  she  was  abandon- 
ed ;  found  nnd  brought  into  New  York  by  another  crew  ;  and 
they  allowf  li  Imlf  for  salvas;e  and  half  to  the  owners  of  die 
goods.  In  covenant  on  the  rhart*  r-party,  hold,  die  owner  was 
not  entitled  to  freight  on  said  rt  i  lne,  for  here  was  Dodelivery 
of  the  cargo  according  to  the  ciiiu  Ler-pai  ty. 

$14.  Keciliag  one  deed  or  indenture  in  another,  is  only  iDalla?,  Jd7. 
evidenee  against  the  party  claiming  under  it ;  and  every  ex-  ^Jb*"£^^ 
ception  or  naoertaioly  iu  a  deed,  whether  charter-party  or  * 
other  deed,  is  to  be  taken  most  atrongly  against  him  munai; 
the  eseepiion  or  cretting  the  uncertainly* 

^  16.  CkKidswefe  carried  to  the  destined  port  and  accepted  T>aiia.s4d6, 
by  the  consignee^  whoae  business  it  was  to  get  leave  to  land  uS^^jf^ 
the  cat  go  ;  but  the  government  there  did  not  allow  them  to  be  AMfm. 
landed,  and  they  were  brought  back  again.    Held,  an  action 
lay  on  the  charter-party  to  recover  tbo  freiciht  &c. 

§  17.  The  master  of  a  ship  uloue  agreed  with  the  pit.,  a  aOian.  Ca. 
merchant,  for  the  freight  of  the  ship  at  eighty  tons  by  chartur- 
party,  to  sail  from  Loudon  to  Falmouth  and  thence  to  iiarce- 

voi.  ill.  77 
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Ch.  103.  lona,  and  not  to  alter  the  voyac;e,  and  there  to  unlade,  at  a  cct- 
»,irt.  4.  t  iin  laJe  prr  ton  ;  and  for  perlorniance  the  master  bound  the 
ship,  tackle,  8ic.  valued  at  £oOO,  He  deviated  and  com- 
mitted  barratry,  by  which  the  plu  in  etect  loot  hts  voyage  and 
goods.  The  pIC.  had  a  aentence  against  the  maaler  aad  diip 
at  Barcebna,  confirmed  in  a  higher  cotirt  in  Spain.  Tba 
owner  brought  trover  for  the  ship;  the  ph.  exhibited  his  biH 
for  relief  against  this  action  ;  also,  against  another  action  for 
the  freight.  Held,  as  the  charter-party  valued  the  vessel  at  a 
certain  ?nm.  tbo  other  was  not  further  Habie  f  aad  theoMStcf 
was  liable  lor  deviation  and  barratry. 

ia^**k'^        §18.  Action  of  covenant  on  a  charter-pat  ry.   By  it  the  pit. 

gjjjj^*^  **  ^^^c  (left,  to  freight  the  brig  Federal,  on  a  voyage  to  be 

made  by  the  deft.  "  from  Boston  to  the  coasts  of  Africa,  and 
back  to  the  United  States,  where  she  was  to  be  discharged  ;** 
and  covenanted  among  other  things,  that  the  deft,  or  his  agent 

Cited  Abbot  '"'S^^  ^  ^^^^>  ^  ^^^^  AfncA  as  at  BostoDt**  ssf 
oil  Shipfiing,  goods  thny  should  think  proper,  contraband  goods  excepted. 
209, 267.—    'rhe  freight  was  at  a  certain  rate  per  month,  and  at  that  rate 

af-M.     ^  '^^^  p^'^    ^^^^^^y  ^^y^  ^^^^^  '^'^ 

9,  ante.—  to  Boston  ;  deft,  to  j»ay  all  port  chari^es  &:c.  and  to  deliver 
cUed*ante—  ^^^^  ^^^^^^^     Boston,  the  dangers  of  the  seas 

6  Masa  R ,    excepted.    She  sailed,  and  touched  and  traded  on  the  coasts 
citei)  a.4,  s.   of  Africa  at  (loree  and  several  other  places  ;  sailed  for  Prince 
Island,  where,  after  careening,  she  took  in  wood,  water,  to. 
and  there  fini^od  her  trading,  a  small  part  of  her  outwird 
cargo  remaining  on  board,  thus  traded  three  moDtbSy  in 
time  a  return  cargo  was  made  up.   In  retumiog  to  the  Uait^ 
States  she  was  captured  as  prise  of  war  and  carried  to  Hali- 
fax.   Held,  hire  was  due  to  the  pit.  from  the  inception  of  the 
voyage,  till  half  the  time  was  expired  she  spent  at  the  last 
place  she  visited  on  th«^  coasts  of  Africa  for  the  purposes  of 
trade.    This  by  the  nianiie  law,  by  the  common  Jaw,  a/id 
the  covenant,  hire  was  due  to  the  time  of  the  capture.  By, 
the  marine  law  the  contract  is  divisible  and  construed  equit- 
ably, and  the  owner  is  to  be  paid  in  case  of  capture  or  OW*' 
destruction  of  his  property,  for  so  much  of  the  term  oaJf 
hb  vessel  is  earning  profit  for  the  hirer.   And  where  the  voT* 
age  is  divisible,  it  is  viewed  as  two  voyages,  out  and  home; 
and  if  the  contract  be  unavoidably  dissolved  in  the  return 
voyage,  the  hire  is  paid  for  the  outward  voyage  as  seameD'^ 
wages  are  fee. 

14  Mass.  R.       §  10.  Where  the  whole  hire      pntrJ^  though  the  vessel  k 
JfafT^***^*^   /onc^  fletmnrd  By  capture  ^c.    Covenant  broken  on  a  charter- 
DoligekaL   P^'"^^'  rlated  September  9,  1R!2,  hy  which  the  pits,  le* 
freielii  10  the  defts.  the  bris;  Memor,  on  a  vova<:e  (rom 
to  Alexandria,  thence  lo  bpaiu  or  i^uriugai,  thence  to  St' 


Digitized 


CUAHTER-PARTY.  611 

Uhps  or  Tortugas  and  back  to  Boston  or  Xcw  ^  oi  k,  at  the  Ch.  103, 
laic  of  $3  per  ton  ppr  month,  and  so  in  proportion  lor  a  less    Art.  4. 
time,  as  said  brig  should  be  continued  in  the  dcft*s.  service  ;  v^^^-v'^p' 
said  hire  to  be  paid  at  the  port  of  discharge  in  Europe  as  far 
as  then  due,  and  tlic  residue  in  thirty  days  after  her  arrival  in 
dw  United  States ;  defts.  to  Yictoal  and  man  her  dunng  the 
voyage,  and  to  pay  port  eiiaign  and  pilotage.   Pits,  averred 
she  was  taken  into  toe  deftt'«  servioe  September  9,  ISIS,  and 
aimed  et  Uhaa  Nov.  14,  1913,  and  at  Boston,  June  SO, 
1819 ;  whole  Idre  unpaid  %lc»  Oyer,  and  plea  in  bar,  she  was 
eaplured  Jan.  6,  1613,  whi!^  returning  from  St.  Ubes  to  Bos- 
ton and  taken  from  the  defts.  forcibly,  carried  into  Gibraltar  ^ 
and  ihere  detained  till  May  10,  1S13,  and  that  they  had  paid 
all  llie  hire  due  to  the  pits.  Issue,  if  so  pnid  or  not. 

Held  1.  The  owners,  the  pits.,  were  entitled  to  the  whole  SeeCii.  40,] 
iiire,  without  any  deduction  for  the  time  of  detention  by  such  q^^^^^ 
capture,  for  she  was  all  tiic  time  in  their  service,  and  the  con-    ii._in  ' 
tract  was  not  dissolved  by  the  capture  and  restoration  any  Molloy  B.2, 
more  than  by  capture  and  re-capture ;  2«  The  charges  paid  cb/e?  Zau 
by  the  hirer  to  get  a  restoration  of  vessel  and  cargo  #ere  e  t.  le.  ' 
g^eial  average  on  vessel,  cargo,  and  freight,  accorduig  to  ^J^}^'  ^ 
the  vahie  of  each  at  the  place  of  detention  :  3.  The  wages  J^*  ,^  ^  ^* 
and  provisions  of  the  crew  during  the  detention  were  a  charge  mHy  b«Mn* 
on  the  freight :  4.  Had  she  been  condemned  as  prize,  the  ^ 
contrnrt  of  nffreightment  &:c.  had  been  dissolved  ;  by  the  o  Caincs*  R 
restoration  it  appears  the  captors  had  no  right  to  seize  her  or  267 —Cli  57, 
to  interrupt  her  voyage  ;  nor  could  they  dissolve  prior  con-  ^/'^"^^ 
tracts  &c.  ;  secus,  if  couderaned  :  5.  Only  net  freight,  after  j,  25.  * 
deducting  wages  and  provisioos,  is  brought  into  general  aver- 
age in  such  a  cose. 

$  30.  If  one  of  a  pertner^p  take  a  charter-party  in  bis  own  }  Day  's  Gil 
name  only,  the  partners  cannot  have  an  action  on  it.   The  js^^^di^iom. 
principle  holds  in  regard  to  a  promissory  note  made  by  one  ibion.  Rip- 
alone  of  two  partoers,  in  the  name  of  one  alone.  ^7  Klagi> 

^  21.  Declaration  in  covenant  by  master  of  a  sliip  against  tt^iuLZi^ 
the  freighters  for  not  fully  loading  her,  and  for  not  paying  fuU  aso. 
freight,  and  for  primage  according  to  the  charter-party:  1st 
|>lpn,  non  est  factum  :  2d  pica,  prevented  loading  by  qtiaran- 
tine  &;c.  :  3d  plea,  did  not  keep  her  on  demurrage  :  4th 
plea,  deft's.  assigns  fully  loaded  &:c.  :  5th  plea,  goods  could 
not  be  procured  at  AL,  olTered  fully  to  load  her  at  B : 
6th  plea,  no  primage  due.  Each  plea  was  to  each  breach 
assigned. 

^  83.  Declaratioa  on  a  charter-party  of  affreightment  for  3  wtotrr. 
the  full  freight,  when  the  deft,  would  only  pay  part ;  also,  for  aso  lo  8W. 
demerrage  athitdmgand  unloading  ports  against  the  freighter^ 
other  declmtione  «i  eharter-parties ;  and  pleas  of  non  ut 
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Ch.  103.  factum,  non-perforniaoco  by  the  ph.  &c.  Replication,  did  w* 
Jirt*  4.   lotd  fine,  i  demarrar  aod  joinder.   Plea,  ship  was  wreckei 
Repfic«ti(Ni»  tbic  the  deft,  deeerted  the  ship;  r^obder  mi 
Imue,     l>eol«nitiim»  Americea  P^eeedenti,  258,  Skuy^ 

Pleadings,  pleas  183,  IPS. 
6  Wtflhr.  99k    $       ■^^'^a^*  form.    Deft,  paid  the  freight  Uc. ;  did  not 

keep  the  ship  on  demurrai^o  for  tliirty  days,  but  only  twrfre 
dnvs,  for  which  he  pair!  ilic  ph.  Other  pleas,  93,  145.  Dec* 
laruiions,  pleas,  he.  7  VVeiitw.  27  lo  38  ;  1  Lutw.  704.  Fnrm 

7Weat.41J       3        special  plea.  7  Wciitw,  400,  4 1 1    Rpj)rieatiou,  A.B. 

412.  *  pul  niihLwlul  <:rM>(i^       board,  wiihoui  pll'.s.  couscolj  ship  sell- 

ed  kc. }  rujuiudcr  wait  consent. 


£ND  OF  VOLUME  III. 
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